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PREFACE. 


THE translator of the following work, fully conscious of its imper- 
fections, hopes that a candid statement of the motives and circum- 
stances under which he commenced and concluded it, may avert 
criticism, and save him from the imputation of presumption atleast, in 
trying his strength at a task to which he is unequal. 


Placed unexpectedly in a situation requiring some knowledge of 
Hindi Law, for the examination of the Vyavasth4s, or expositions of 
civil law recorded in the courts under this Presidency, and at the same 
time totally ignorant of the subject, as well as of the language of that 
law, he naturally sought for information-respecting the authorities by 
which the Castris were guided in their answers to the courts. 


Very little enquiry sufficed to shew, that the: Mitakshar& and 
Vyavahéara Maytikha were on all occasions quoted by them. The first 
was found to exist in print, and a manuscript copy of the latter was 
procured, very incorrect, as was afterwards discovered, but which suf- 
ficiently answered the pirpose of reference at the time. 


Having had at various periods occasion to translate, with a Castri’s 
assistance, a few detached passages as tests of the Vyavasthas, the 
Sanskrit manuscript was bound with blank leaves, and these passages 
entered in their proper places. The facility of reference to Manu’s In- 
stitutes, by its arrangement into chapters and verses, then led him to 
enter also the translations of its texts, wherever they occurred through- 
out, and becoming now tolerably familiar with the names of authors, 
he, after a tedious and somewhat laborious collocation of the subjects of 
Mr. Colebrooke’s Digest with the corresponding chapters in the MayGkha, 
was enabled to collect translations of almost all the texts in the fifth 
and several succeeding chapters. Filling in, by translations of his own, 
the commerts of the author, and the remaining texts not found in the 
Digest, he thus completed those chapters, and considered this sufficient 
encouragement to continue the translation to the end. The two first 
chapters were next attempted, and all that could be found to apply in 
Sir F. Macnaghten’s Treatise, published about the time, being substitu- 
ted for the Translator’s own version, the work might be said to be 
finished, with the exception of the chapter on Inheritance; since that 
on Ordeals, being of little or no use, it was determined not to attempt. 


Had the difficulties of the chapter on Inheritance been known at 
the time the translation was begun, they would certainly have put astop 
to it altogether: but fortunately (it may perhaps be allowed to say, if 
the utility of the work be admitted), the facilities met with in the first 
instance had led the Translator so far, that he felt bound not to leave 
it undone, when so much had been got through. He enjoyed likewise 
advantages, which few, however inclined to be useful, would ever meet 
with : the four Castris, of the Sadr ‘Adalat and Surat ‘Adalat, were at his 
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side, with one attached to himself, and he hadtin the mean time gained 
some experience in the Law, and a little knowledge of the Sanskrit 


language. 


Drawing therefore as much as possible from the invaluable transla- 
tions by Mr. Colebrooke, both of the Digest and of the works on Inheri- 
tance, and from that of the Dattaka Mimamsé, he worked in the chapter 
on Inheritance, and put the finishing hand to the translation, for mitch 
indulgence is thus solicited. : 


The liberality of the Bombay Government has led them to extend 
their patronage and support to the book: at the same time it must be 
fairly stated, that such patronage does not involve responsibility for 
correctness, as the translation was submitted, in consequence of the 
season, in an unfinished state, and was honoured with such notice, pro- 
bably from a desire to hold out encouragement to others to undertake 
useful works even if imperfectly executed, and from the personal kind- 
ness of the Head of the Government, rather than as a pledge that they 
were fully satisfied of its worth. 


The faults of execution therefore, many as they are, rest with the 
Translator : he unfortunately could obtain no European aid, but would 
cheerfully bear the charge of rashness and incompetence, if the merit 
be conceded to him, of some industry, and ‘a sincer2 desire to make 
himself useful : he seeks no further praise; censure he trusts to have 
disarmed. 


A short account of the nature of Hind law-books, and of those 
works which have as yet appeared in English, may assist in appreciat- 
ing the reai value of this now submitted. 


The Mitaékshardé gives a list of twenty sacred authors, said to have 
written in ancient times upon Law (among other subjects), and whose 
works are entitled to equal and high veneration by the moderns. Their 
names are: Manu, Atri, Vishnu, Harita, Yajnavalkya, Ucanas, Angiras, 
Yama, Apastamba, Samvartta, Kéatyéyana, Brhaspati, Paracara, 
Vy4sa, Cankha, Likhita, Daksha, Gautama, Cat&tapa, and, Vasishtha.1 
Their institutes are technically termed Smrti, of which only a small 
number now exist complete, and of many only afew texts remain. 


Besides these, there were institutes of the following Legislators, con- 
sidered by some perhaps of inferior authority, (and therefore often term- 
ed Upasmrti;) but now equally imperfect with those of their supposed 
predecessors. The names and number of both classes,indecd, are very 
uncertain,2 the same author being sometimes ‘ranked with the first, 
and sometimes with the second class, by different modern commenta- 
tors. They are: Paithinasi, Rshyacringa, Baudhayana, Pulastya, Marici, 
Gargya, Kagyapa, Nérada, Jabali, Lok&kshi, Kuthuimi, Dhaumya, 
Acvaléyana, Datta, Pracetas, Brgu, Vigvamitra, Devala, Sumantu 


1—Pref. Strange’s Elem, page xii, 2—Pref. to Digest, page xii. 
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Vyaghra, Satyavrata, Atreya, Vatsa, Soma, Kishn4jini, N&ciketu, 
kandeya, and perhaps others (a), 


Modern legislators seem to have composed their treatises by select- 
ing, each, such texts from these ancient institutes as best suited their 
own notions, working them up with a gloss of their own, “ explaining 
their sense, and endeavouring to reconcile seeming contradictions, to 
fulfil this precept of their great lawgiver (Manu, chap. 2d, v. 14) :— 
‘ Where there are two sacred texts, seemingly inconsistent, both are 
held to be law, for both are pronounced by the wise to be valid and 
reconcileable.” ’1 


The numerous and conflicting volumes which such a system has 
produced, will be at once seen. 2 From them several Schools have 
arisen : the Gauriya (or Bengal), the Maithila, (or North Bah4r), and the 
Benares, with the Mah4r4shtra, and the Dir4vida, or Southern school. 
In all but the first, the Mit&ékshar4, one of the very earliest of these 
compilations, is received with respect, as the chief general authority, 
though in each some more modern local work is allowed to compete 
with it on a few points. The most remarkable of these are, the 


(a) The following list of the authors of Tfindd law books, withtheir names arranged 
according to the ordeof the Sanskrit alphabet, has been made up from the lists given 
by Yajiiavalkya, Pardcara, the Padma-Purana, Madhustdana Sarasvati, Rama-Kishna 
in his commentary on PAaraskara’s Gthya-Sutra and Wilson, Mackenzie Collection i. 
p. 19. See Stenzler in Weber's Indische Studien i. 232, 246. 


1. Agni 19.. Devala 36. Yajnavalkya (three re- 
2. Augiras (three redac- 20. Nd&rada dactions Y., Viddha 
tions: A. Madhyama 21. Parfcara Y., Brhad Y.,) 

A. and Bihad A.) 22. P&raskara 87. Juikhita 
3. Atri 23, Pitamaha 38.  Lohita 
4. A’pastamba 24. Pulastya (two redac- 39. Lokakshi 
5. Ueganas tions, P. and Lagu.) 40. Vasishtha (three redac- 
6. Rshyacinga 25. Paithinasi tions as in No. 36) 
7. Kanva 26. Pracetas (two redac- 41. Vigvamitra 
8. Kacyapa tions P. and Brhat P.) 42. Vishnu (three redac- 
9, Katyayana (two redac- 27. Prajdpati tions asin No 36) 
fions¢ K.and Vid- 28. Budha 43. Vyasa (two redactions 
dha K.) 29. Brhaspati (two redac- as in No, 26) 
10.) Kuthumi tions asin No. 26) 44. Cankha 
11. Gargya 30. Baudhdyana 45. YAndilya 
12. Gautama (two redac- 31. Bharadvaja 46. Gatatapa (three redac- 
tions asin No.9) 32. Bhrgu _ tions as in No. 36) 
13. Cidambara 33. Manu (threeredactions, 47. Gatyayana : 
14, Cyavana ® Manu, Vtddha Manu 48 pias HS eae 
15. Chacaleva and Bthan Manu) ene Bet NO 28) 
’ Baey ° ; 49. Sumantu 
16. Jatakarnya 34.2 Martci 5). Soma 
17. Jabéhi 35. Yama (two redactions 51, Harita (three redac- 
18. Daksha asin No. 26) tions as in No. 36) 


The above hist, it will be seen, does not contain the following ten names given by 


Mr. Borradaile: Acvaldyana, A’treya, Kishnajini, Datta, Dhaumya, Naciketu, Markan- 
dvya, Vatsa, Vyaghra, Satyavrata.—Zd. 
1-—Pref. Digest xi. 


2—Pref, 10 the Digest, to the Inheritance, and to Strange’s Elements. 
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Mayiukha for the Mah&raéshtra and the west, the Smrti Chandrik& for 
the South, of India; the Ratn4kara and Chint&mani, for Mithila. 
Bengal proper alone denies authority to the Mitaékshard4, having esta- 
blished for itself a totally different school, of which the Déya-bhaga of 
Jimuta Vahana is the head.1 The references in the margin preclude 
the necessity of noticing the other treatises of these schools. 


The first work in the English language, on the subject, was the 
Code drawn up during Mr. Hastings’ administration. The original, in 
Sanskrit, “ consists, like the Roman Digest, of authentic texts, with the 
names of their several authors regularly prefixed to them, and explain- 
ed, where an explanation is requisite, in short notes taken from com- 
mentaries of high authority: it is, as far as it goes, a very excellent 
work” :—“ But, whatever be the merit of the original, the translation of 
it has no authority, and is of no other use than to suggest inquiries 
on the many dark passages which we find init: properly speaking in- 
deed, we cannot eallit a translation; for though Mr. Halhed perform- 
ed his part with fidelity, yet the Persian interpreter had supplied him 
only with a loose injudicious epitome of the original Sanskrit, in which 
abstract many essential passages are omitted, though several notes of 
little consequence are interpolated, from a vain idea of elucidating or 
improving the text.”2 


Upon these observations being made known to the Supreme Go- 
vernment, the Digest of Jagannatha was, under their authority, com- 
piled, “ from various digests, and from commentaries on the institutes 
of Law.” But: “In restricting the compilation to the law of con- 
tracts and successions, he [Jagannatha] has omitted the law of evi- 
dence, the rules of pleading, the rights of landlord and tenant, the de- 
cision of questions respecting boundaries, with some other topics, 
which should be likewise treated, forthe purpose of assisting courts of 
civil judicature in deciding private contests according to the laws, 
which the Hind subjects of Great Britain hold sacred.”8 


The great value of the-Digest to English readers will be found, 
probably, in its collection of texts, which includes, under each of its 
heads, all the above sacred authors. Scarcely one of those from Manu 
applicable to Inheritance has been omitted by Jagannatha, and a 
classification, made for private use by the Translator, of all the texts of 
each author contained in the present translations on Inheritance, shews 
that the Digest contains a great many of every author not to be met 
with in the others. When freed from the perplexing commentary, it 
forms an excellent key to those Sanskrit works of,a similar nature, 
called Smrti Sangraha, as the English versign of any text may be 
found ina few minutes. ; 


Sir William Jones’s translation of the Institutes of Manu, coming 
in order of time between the above Code and Digest, is too famous to 


]—Pref. to Inh: iv. 
Q—Sir W. Jones quoted in Preface, Digest IX—X. 
3—Preface to Digest, page XI. and to Inheritance, page II; likewise Strange’ 
Elements, 2nd, 150. 


PREFACE. 
need notice. The opinion of it expressed in Sir T. Strange’s work 
would, it is believed, hold good here, “ that it is of authority as a text- 
book, but no further.” 


To make up for the deficiencies in the Code and the Digest, Mr. 
Colebrooke “ long ago undertook a new compilation of the law of suc- 
“ cegssions with other collections of Hind Law, under the sanction of the 
“ Government of Bengal, for preparing for publication a supplementary 
“ Digest of such parts of the law as he considered to be most useful,” 
and in the mean time gave to the world a translation of the two trea- 
tises on Inheritance, containing the doctrines of the two great schools, 
of Bengal and Benares, elucidated by notes from their respective 
adherents.1 


The first of these, the D&ya-bh4ga, is restricted in its operation to 
Bengal proper, as is the Daya-krama-samgraha, a work of the same 
school, subsequently translated into English by Mr. Wynch, of which 
no copy has yet reached these parts. (a) 


The other, the Mitakshar4, is equally authoritative with us on this 
side of India, as elsewhere, but, as previously observed, the doctrines of 
it are sometimes oppesed by the Mayikha, which is allowed to compete 
with it. : 


Two treatises $n Adoption were in the same manner translated by 
Mr. T. C. C. Sutherland. As neither of them exists in the original in 
this part of the country, the Castris have no knowledge of them, and 
take the Maytikha for their authority on that head. But great praise 
has been passed on the English version, by a high authority.2 


The work of Sir F. Macnaghten, being avowedly controversial and 
founded on Bengal law, is of no utility asa guidehere. Every one 
must regret, that the two first chapters of the Mitékshar4, those on 
judicial proceedings and evidence, were not given entire. Valuable as 
any extracts from such a work are, the insertion of the translation com- 
plete, would, we may venture to say, have doubled the value of this book 
to practical readers. 


Of the last work published, the Elements of Hindi Law, by Sir 
T. Strange, it is scarcely necessary to make mention, as it is in every 
one’s hands; but if it be not too presumptuous, we may remark that 
the learned author has cheerfully followed the steps, and entirely adopt- 
ed the doctrine and advice, of the greatest of all European authorities 
on the subject of Hind& law and literature, which is of itself sufficient 
to stamp a high value on the book. 


Of Nilakamtha, the autlfor of the Maydkha, scarcely any thing is 


1—Preface to Inheritance, page ITT. 2—Preface to Strange’s Elements, XXIV. 


(a) The Dayacrama-sangraha, anoriginal treatise on the Hindoo Law of Inheritance, 
translated by P. iM Wynch, Esq. fol. Calcutta; Printed by Philip Pereira, at the Hindoo- 
stanee Press. 1818. The original text in the Bengali character is printed at the close 
of Mr. Wynch’s translation,—£d. 
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known here beyond his name, though his work is by repute acknow- 
ledged at Benares, Bengal, and also in Tanjore.! Even at Pun&, where 
one of his descendants, Hara Bhatta Kassfkar, of great repute for learn- 
ing, resided till very lately, no certain information is to be gained. 
The family is Deshast Mahdréshtra, long settled at Benares, where 
Camkara Bhatta the father, [author of several very celebrated works 
onthe Mim4émsa particularly the Dvaita Nirnaya, which hisson mentions] 
lived, and where our author was born, as_he tells us in his preface, but 
at what date is uncertain. Hara Bhatta, above alluded to, says it was 
upwards of 200 years ago, whilst the general opinion is, that his writ- 
ings were first circulated about 125 years ago. The manner in which, 
at the conclusion of the book, he speaks of himself and the dynasty 
under which he lived, might afford a clue, were not the authenticity 
of the passage doubted by some, and its meaning unknown to all. It 
is said that at Bhareh, a town situated at the confluence of the Cham- 
bal and Jamnf&, a R4j4 bearing the title of Sangara or Yuddha-sura, 
the ruler of a Mandal in that part of the country, held his court: that 
Bhagvaut Deva, one of his successors, took our author under his pro- 
tection, and that he, out of gratitude, gave the name of his patron to 
the Book thus compiled under his auspices; and that sixteen gencra- 
tions have elapsed since the parties flourished.2  — 


Mr. Colebrooke declares him to be “ anar thority, concurrently with 
the Mit&kshar&, among the Mahrattas”3: and in an account of the 
different schools of law furnished by him to Sir T. Strange,+ Mr. Cole- 
brooke observed: “In the west of India, and particularly among the 
Mahrattas, the greatest authority after the Mitaékshar&, is Nilakamtha, 
author of the Vyavahéra Maytkha, and of other treatises bearing the 
same title.” | 


These, twelve in number, were collectively styled by their author, 
Bhagvata Bhéskara, and in detail are generally classed as follows: Ist 
Samskara Maytikha, expounding the various rites and ceremonies of a 
Hindw’s life. 2nd Ach&ra Maytikha, treating of rules for conduct, in 
morals and religion. 3rd Samaya Maytkha, of dates and astronomical 
calculations for regulating the chief actions of life. 4th Craddha 
Maytkha, of funeral ceremonies. 5th Niti Maydkha, of the power, 
conduct, and duties of kings, 6th Vyavah4ra Maytakha, of law and 
justice. 7th Daina Maydkha, of religious gifts. 8th Utsarga Maytkha, 
of public edifices. 9th Pratishth4é Maydkha, of the consecration of the 
same. 10th Pray&ccitta Maydkha, of penance and expiation. 11th 
Cuddha MayGkha, of purification, 12th Qénti Maydkha, of 
planetary influence and worship. : 


. The present one, the Vyavah4ra Maydkha, is strictly speaking 
the only one touching upon law. Its doctrines are quoted and alluded 





1—Strange’s Elements 2nd, 164 note. 


2—For this account I am indebted toa kind and valued friend, Captain H. D. 
Robertson, Collector of Pung, who has also mest materially assisted me by procuring 
translations and explanations of doubtful and disputed passages from the Puna Pandits. 


3—Preface to Inheritance, page iv, 4—Strange’s Elements 1st, 316, 
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to with approbation by Mr. Colebrooke in more than one place in his 
translations, and by Mr. Sutherland inthe Dattaka Mfiméinsé and Chan- 
drik4 ; and appears, particularly in the concluding chapters, to be rather 
of the nature of a Smrti samgraha, or general collection of texts, with- 
out much commentary, than of those books elucidating the doctrines 
of one favourite author (like the Mitakshar& on Yajiiavalkya) by a 
perpetual gloss, interspersed with a few texts out of the other in- 
stitutes. ‘ 


The reference to the authorities, troublesome as many may find 
them, are not without value, having been given as vouchers for the 
correctness of the version, as well as to guide those referring to the 
Mayukha on business, to the particular page of the work where each 
text is to be found. The example of Mr. Colebrooke warrants 
this. In the cases of Sir T. Strange’s Elements, vol. 2nd, explained 
by him, the Mitakshara and Digest are quoted indiscriminately in 
many places. But it is necessary, with regard to chapter fourth on 
Inheritance, to explain, that the reading of the Mitaéksharad has, for 
reasons stated, always been retained in preference either to Jimtta 
Vahana, or the Digest. Many of the texts, however, are only to be 
found in the two latter, or in the last one, and as Nilakamtha’s doctrine 
sometimes accords with one and sometimes with the other, the reference 
will enable theeprofessfonal reader to judge which school his author 
follows, still remembering that conformity with the Mitaksharé should 
be aimed at as far as consistency will allow, with which hope, the 
authors peculiar opinions, where he differs materially, have mostly 
been pointed out. 


The Castris of the Courts can atany time discover the distinction, 
if called upon; for in the Sanskrit edition, prepared (from five manu- 
scripts found i Surat, collated with an old one borrowed from Puné, 
one from Broach, and a new copy sent from Benares) by the five Go- 
vernment Castris of this place, and afterwards printed at Bombay (a) by 
order of Government, care was taken tosinsert, opposite to every text of 
Manu, the number of the chapter and verse, and opposite to every text 
quoted from’ Y4jnavalkya, the leafand page of the Sanskrit large cdition 
of the Mitéksharé printed in Calcutta, of which the Courts generally 
have copies. The commencement of cach page of the original is lke - 
wise denoted by the Roman numerals in the margin. 


(ir) Cricamkara®hattatinajabhattauilakam! hakite bhagavadbhaskue vyavaharamay (- 
kham. dte. Bombay. 6° 7 UO 


PREFACE OF THE AUTHOR. — 


1. Salutation to Ganeca. Having declared the rules for a king’s 
guidance! and having duly bowed myself before the lotos-footed Sun, 
I, Nilakamtha, proceed to compose something on decisions of law. 


2. I meditate upon Camkara, my Guru [whom I consider as an 
incarnation of him] who wears the crescent on his forehead, the lord of 
the bull, and consort of Parvati, he who gives counsel to all those who 
visit the holy city. 


3. He [who is] the chief of men [Civa] has assumed a double form, 
with a view to point out [by the simile below given, that which is cor- 
rect of] the two conflicting paths [of the divisibility or indivisibility of 
the spirit of god].2 Cri Camkara [Civa] himselfis one form: Bhatta 
Camkara is the other form here on earth, who has admitted the reason- 
ing, that the spirit of god is indivisible.3 


4. False reasoners, deceivers, have on this point in some sort 
advocated the doctrine of divisibility, but it has been thrown out by 
me, as unfounded. For this reason there is no deficiency of discussion 
on my part ; for the worship of god is not the less complete for want 
of flowers from the sky. [a miracle]. 


1—In the last chapter of the A’chara Maytkha; sce a similar work, Reports 1st 
469-61, tit. Raj dharma. 


2—The one side supported by the Madhava, the other by the Hemadri. 


3— Those holding the contrary, rejecting the doctrine of Maya, the cornerstone of 
the doctrine of indivisibility. 


THE VYAVAHARA MAYUKHA. 


A COMPLETE TREATISE 


ON 


HINDU LAW, 
BY NILAKAMTHA BHATTA. 


CHAPTER I. 


PROCEEDINGS AT LAW [VYAVAHA’RA MA’TREKA\] 
® SECTION I. 


I. Justice is the consistent art or practice [by a third person] of 
a discovering the unknown point of “who is in the 
Definition of wrong” between two persons mutually disputing. Or 
sPuSvE: that business, in which a Plaintiff and Defendant exist 
as the Agents, which is supported with proof, by possession and wit- 
nesses, and which admits of a fair discrimination between conflicting 
pleadings, 18 called Justice. But according to the Madanaratnal “In 
ananswer of confession, the further [usual] proceedings in the suit 
are unnecessary.” This is one part of the law ; the other is calculated 
for the exclusion of [unfounded] disputes, false pleadings, and the like. 
. 


2. Now these are the divisions of it. Yajnavalkya ;2 “ When a 
person aggrieved by another, in a manner contrary to law, or approv- 
ed usage, represents it to the King, or to the chief Judge, that re- 

presentation 1s termed the subject of a judicial pro- 


Hi. ceeding.” Aggrieved, abused. 


3. Eighteen divisions of it are laid down by Manu 3“ Of those 
titles, the first, 1s debt on loans for consumption ; the 
Fleads of Law. Second, deposits and loans for use; the third, sale 


1—Followed by our author on many points, contrary to the Benares doctrines, 


9—Macnaghten, page 409. 

3—Ch. 8th, vs. 4th, ad. 7th Colebrooke on Obligations, 18, para. 36. The arrange- 
ment of the Maytkha varies from the above, though the titles, or chapters, will be 
found the same, in names and in number, by excluding the three first, or introductory 
chapters, and the last, on miscellancous topics, or sundrics, which make twenty-two in 
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without ownership ; the fourth, concerns among partners ; the fifth, 
subtraction of what has been given ; the sixth, non-payment of wages 
or hire; the seventh, non-performance of agreements; the eighth, rescis- 
sion of sale and purchase ; the ninth, disputes between master and 
servant ; the tenth, contests on houndaries ; the eleventh and twelfth, 
assault and slander ; the thirteenth, larceny ; the fourteenth, robbery 
and other violence ; the fifteenth, adultery ; the sixteenth, altercation 
between man and wife and their several duties ; the seventeenth, the 
law of inheritance ; the eighteenth, gaming, with dice and with living 
creatures : these eighteen titles of law are settled as the groundwork 
of all Judicial procedure in this world.” Subtraction, non-performance. 
—Rescission, repentance. Gaming, [dyitam], playing with inanimate 
agents: when with live agents, it is called samahvaya. 


4. Here, though it is said by Brhaspati:1 “ Killing a human 
being, robbery, touching another man’s wife, and both species of as- 
sault, compose the four kinds of heinous offences,” we may inter that 
by reason of the distinctions in the nature of crimes, connexion with 
women, and assault hy word or deed, are here enumerated distinct and 
different, from the example of a bull and bullock. But I will hereafter 

clearly point out the distinctions [or characteristics] of 
these eighteen titles oflaw, [each in its separate chapter]. 


5. The Initials of Justice.2 Brhaspati: “ Let them erect a 
—— house in the midst of a fortified town, having in its 

‘ oo of vicinity water and trees; apart from other buildings, 
and situated in the east quarter, with the door on that 


side ; there let. them determine on erectinga properly constituted assembly 
house.”—Or in other words, a court of justice, as it has been de- 
clared by Kéatyayana: “ That place is truly termed a court of 
justice, where the king practises Justice, discriminating between 
truth and falsehood, by a reference to the Dharmacdstra.”. Manu 33 


« A King, desirous of inspecting judicial proceedings, must enter his 


court of justice, composed and sedate in his demeanour, together with 
Brahmans and counsellors, who know how to give him advice, Without 
ostentation in his dress and ornaments, let him examine ¢he affairs of 


J—-See post, Ch 18th, para. 2nd. 


Q— Ellis’s Lectures, “ Part the 2nd —Constitution of the Tinda courts; duties of 
the prince as chief magistrate ; duties of the sabhasadah or assessors ; duties of the 
pradvivaka or chief-justice [who is likened to an archon, pretor, and English judge |; 
several descriptions of courts ; institution of suits; inadmissible suits; plaint, how to 
be drawn ; answer, how to be drawn ; proof, by which warty to be produced; the four 
steps, pada, or divisions of a suit, viz., bhashapada and uttarapada, Pia of the 
two parties; kriyapada, production of evidence, and sadyasiddhipada, decision by the 
decree; miscellaneous subjects connected with the administration of Justice; the 
nature of proof, pramanam, and its kinds, namely human proof. or evidence, manushya 
pramanam, and divine proof, by oath and ordeal, divyapramanain ; evidence, of three 
kinds; namely, Jikhita, woitings; sakshi, witnesses; bhukti, enjoyment; nature of 
cach briefly stated.” This exactly corresponds with the two first chapters of the 
Mayttkha, Initials of justice,—literally the “ lctters, or alphabet,” of law, 


bd—Ch. Sth, vs. Jet, and [ihe last hemistich of] the 2nd, 
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litigant parties.” Yajnavalkya :) “The king, divested of anger and 
avarice, and associated with learned Br&hmans, should investigate 
judicial proceedings, conformably to the sacred code of laws.”—The 
king, is any one, whoever properly affords protection to the people, not 
merely one of the royal tribe or Kshatriya. 


6. K&ty4yana:2 “A king who investigates together with his chicf 

On eat judge [pradvivika] minister, br&hmans, domestic 

oc of Ene priest, ad aSSCSSOr's of the court, according to law, 

shall attain paradise.” Here, the brdéhmais are those 

{aniyukta] unappointed [to the court]: but the ministe,s are those ap- 

pointed. Even as it has been said:3 “A person, whether appointed or 
not, is entitled to furnish legal advice.” 


land 


7. Brhaspati gives this definition ofthe chief judge [prédvivaéka]: 
“ He who in a cause asks the questions, and in like 
manner cross-examines, and who, extracting the 
(desired] information, speaks first, is termed the chief 
judge.” Vyasa shews the nature of a minister, or councillor [am4tya :] 
Let the king appoint as his minister, a man well informed in the 
meaning of all the sciences, free from avarice, one who speaks justly, 
a Brahman [wipya], wise, of afamily famed of old for these qualities, 
being a twiceborn may [dvija].” Here the recapitulation conveyed 
by dvija, or a t¥iccborn man [after vipra] is made specially with a 
view to the choosing a minister, either from the royal or commercial 
tribe, in default of one of the priestly class [vipra]: for thus Says 
K&tydyana4 : “ If there be no learned Bréhinan, let the king then asso- 
ciate in the administration, a Kshatriya ora Vaicya, skilled in’ the 
Dharmagastra ; let lim carefully keep a Gadra [from such affairs].” 


Examiner or 
chief judge. 


%. And Yajnavalkya thus declares anassessor [sabhya] :5 “ Persons 
who are versed in literature, acquainted with the law, 
addicted to truth, and impartial towards friend and 
foe, should be appointed assessors of the court, by the king.”—Bzhas- 
pati gives this enumeration of them.6 “ That assembly, in which seven, 
five or three Brahinans, versed in religious and worldly duties, preside, 
is to equal sacrificial ground.” 


Assessois 


9. The same author says: “Two persons must be appointed by the 

king, a secretary and an accountant, who are skilled 
in expounding words, and meanings, adepts at count- 
ing, free from error, and learned in the different characters [or dialects]” 
Words, the scieace of etymology. Mean iigs, a dictionary. Kéty4yana : 
“ Merchants who have just views of justice are to be there appointed 
hearers of causes.” Theré, in the assembly. Brhaspati: “A vera- 


aud others. 


]—2--3—McNtn. page 407. 


4 —~Macnaghien, page 498, There is some difference in the text here: my version 
is*literal, 
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* 
cious man must be specially appointed, under the orders of the asses- 
sors, for calling and taking charge of the witnesses, plaintiffs, and 
defendants.” And he must be none other than a Cfdra, even as 
Vyasa says: “ But an attentive servant must be appointed by the 
king for collecting the materials for trial, astout G@adra, whose ances- 
tors have followed the same employment, and he shall be placed under 
the orders of the assessors.” YA&jnavalkya:! “ But if justice cannot 
be supervised by the king in person, from press of [other] business, 
let a Brahman acquainted with all duties be associated with the 
AYSeSsOrs. ” 


10. Brhaspati mentions the duties, of the king, the chief Judge, 
and the rest: “ The chief Judge is to report the case ; 
the king is to give the necessary orders; the assessors 
are to investigate the matter [in the first instance]; 
the accountant is to calculate the money [transactions]; and the secre- 
tary is to take down the proceedings of the trial.” The same author 
says: “ Let the king sit with his face to the east, the assessors looking to- 
wards the north, the accountant facing the west, and the secretary 
turning towards the south.” Y4jnavalkya, speaking of the royal 
court, says further, respecting judicia: functionaries :2 “ The superin-. 
tendants [adhikrtah] appointed by the prince, the separate trades 
[pagah], the joint companies [creni], as well as families [kulan1], 
must be accounted to rank according to the order in which they are 
here named, in all rules of justice among men.” Superintendents ap- 
pointed by the prince, the chief Judgeand the rest. Separate trades 
[lit. a multitude] a collection of men getting their living by different 
trades, inhabitantsof the same village, but of different caste. Juint com- 
panies are the very opposite of separate trades. Famities,an union of 
kinsmen, connexions, and cognate kindred.3 Brhaspati also says ; 
“For those who wander in forests, let an office be established in the 
forest, that for soldiers in their quarters, and in like manner that for 
the merchants, in their meetings.” An office, a court of justice. 


Their respective 
duties. 


11. K&tyayana notes the time for inspecting judjcial cases: 
Court hoursand -“ The king shall give decisions on complaints, in the 
days. place appointed for the court, in the first part of the 
day, in the way laid down in the Cstra, putting down those who act 
inimically ; passing over the first eighth portion of the day, the period 


1—Macnaghten, page 408. 


9—Mentn. p. 433, q. v. The ‘ptiga’ and ‘greni’ are here translated according to the 
commentary. ‘ Corporation, and ‘community’ might sufficiently denote them could we 
divest ourselves of English associations in using those terms, to which the I{imd* 
societies do not in all respects conform. Mention of them occurs again at sec. 2ud, 
ara. Ist, and chapter 2nd, sec. 3rd, para. 6th, and in the 12th ees para. 3rd. 
hey arc also very clearly cnumcrated and elucidated in detail, by Mr. Ellis; see Asiatic 
Journal, v. 8th, p. 17-21, and Strange’s Elem, Ist, 319. 


3-—Jnyati, denoting, from ihe context, ‘kindred,’ and not ‘ caste,’ 
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which includes the next three eighths,! is declared by sages to be 
the very best time pointed out by the Castra for judicial busincss.” 
Half the first watch [y4ma] is the eighth of the day; the next three 
eighths are contained between that time and [the sun’s reaching] the 
zenith. Samvartta again declares the days to be set apart as unfit 
[for business]: “ ‘The man who is wise will not look at judicial business 
on the days here mentioned, the fourteenth, the new moon, the ful] 
moon, and likewise the eighth[of each fortnight].” Brhaspati: « Let 
the king, sitting there in the first part of the day, together with old 
men, his ministers and his servants, examine causes and hear them 
read the pur&nas, and the laws, the religious [dharma-] as well as the 
moral laws.” [artha-cfstra] There, in the court. Moral laws, the 
laws of equity [uiticdstra]. 


12. N&rada, on the disagreement between the religious law, and 
ie asd the moral law, says: “When a difference may occur 
areas ‘ ae aa between the religious law, and the moral, then let 
equity, or two them set aside what is declared in the moral law 
texts of law. [artha-cdstra] and follow that whichis enjoined by 
the religious law (dharma-c4stra].” But where ‘dis- 
crepancy occurg in the dharmagistra itself, Yajhavalkya says: 2 
“Tf two texts [smrti| differ, reason [niti, or that which reason best 
supports,] must 1 practice [vyavah4ra] prevail.” The faults of those 
who do not look to the essentials of justice are thus declared by Brhas- 
pati :3 “ A decision must not be made solely by having recourse to the let- 
ter of written codes [castra], since, if no decision were made according 
to the reagon of the law, [or according to immemorial usage, for the 
word yuktz admits both senses] there might be a failure of justice.” 


13. They should fully attend to the customs of 

eet : a the country [Dec&chara] and the lke; thus Brhas- 
adil pati says:4 “ Let all Rules, of each country, caste, and 

family, that have been derived and preserved from 

ancient times, be still observed ins the same way: otherwise 
the subjects will rise in rebellion, discontent will be _ pro- 
duced amofig the people, and the army and the Treasury 
will suffer injury.” The twiceborn classes, [dvija] 
in the Dakhan, take the daughter of a mother’s 


brother in marriage. Inthe Madhya dega, they follow various pro- 
fessions, and are artizans, and eaters of kine; and in the east [parve] 
the men eat fish, whilst their women are notorious prostitutes. In 
the North, their women drink intoxicating liquors, and women in 


Examples. 


]—At midsummer, from about seven o'clock, till about half-past eleven, A. M. 
9—Digest, 2nd 570 note. 


3—Colc, Digest. ist, 187-8.—2nd, 128, Ellis’s Lectures in Asiatic Journal, 8th, 22, 
4—Reports, vol. Ist, 65--426, 
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their courses are by the men there considercd fit to be touched. These 
people are not deserving of penance, or punishment for such acts as 
these. The Parve are the same as the Pracy&h,! but in some 
copies they read surve, ‘all, for purve, that is all classes, BrShmans and 
the rest. Punishment means legal correction. Some one here declares: 
“ However, what is laid down by law as the penance &c., for such acts, 
applies to countries which are not included among the abovemen- 
tioned.” But others again say: “ Punishment is.to be construed of 
the nature of Penance; thus the people of that country will escape 
legal punishinent only ; and in other countries, both legal punishment 
and penance will ensue.” 


. Vydsa says: “If a decision cannot be obtained from the 

other [appointed] persons, in disputes among men 

who live by commerce, any handicraft, tillage, dying, 

or such profession, then let the matter be tried by 

those skilled in the same trade.” Manu :2 “ Let not a prince, whio 

seeks the good of his own soul, [hastily and alone] pronounce the law 
on a dispute concerning any legal observance, among 
VL. twice-born men in their several orders.” 


Reference to 
professional men. 


15. Ké&atyéyana:3 “ The king should thus interrogate a person 
coming before him [at a proper time, and in a res- 
pectful attitude], saying, ‘ Fear not, O man, but dis- 
close by whom, where, when, and for what cause, your 

grievance arises ? He should then, in conjunction with his Br&éhmans 
and assessors, deliberate upon the representation thus made, and 
should it appear reasonable, he shall deliver to the complainant a 
summons, or depute an officer for the purpose of citing the adverse 


party.” 


16. N&rada:4 “A person being about to prefer a claim, may 
Re eee arrest his adversary [evading it, or not giving satis- 
i faction in the matter] until the arrival of the suin- 

mons.” The same author declares tour kinds of arrest 
or duress [asedha]:5 “ Arrest is fourfold: local, temporary, inhibi- 
tion from travelling, and the pursuit of a particular occupation: the 
person in confinement by one of these modes, shall not break away 
from it.” He also® declares there is a punishment for breaking 
through restraint, by one thus confined : “ One who, being arrested at 
a proper time, breaks his arrest, is to be fined.” In some cases, says 
the same author, punishment is also to be inflicted on the party put- 
ting in duress: “ But if a man inflicts duress upon any one in an 
illegal mode, as by confining [any of] his, ten members [limbs, func- 
tions, or senses]; by stopping his speech, or breath, or the like, he 


j—Those on the S. E. of the river Sarasvatt. 


2—Ch. 8th. vs. 390. 3—Macnaghten, p 410. 
4—Mentn. p. 411. Strange’s Elem. Ist. 387, j—Mentn. p 411. 


b— Mentn p. il, The remamime words there appear ta apply to our uext text 
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worthy of punishment; not the man who breaks through [such is 
illegal restraint.” Narada mentions an exemption from punishment 
in some cases of resisting duress: “A person placed in duress whilst 
crossing @ river, or passing a forest, or in a bad [place or] country, or 
during an affray, or in other [distress] does not become liable to 
punishment, if he break through such severe duress.” Ké&tyfyana 
declares this punishment for confining one exempt from restraint: 
“ But it is thus decreed, that he who imprisons one not amenable to 
confinement, shall’be punished by the king.” 


17. The same author defines those who are exempt from confine- 
ment: “ Persons standing upon a tree or hill, or situat- 
ed upon an elephant, horse, carriage, or vessel; and 
_ one standing in a dangerous place, are ‘all exempt 
from arrest by those enforcing a demand ; as well as one afflicted with 
sickness, and one suffering under misfortunes, and one employed [as a 
minister of religion] by Yajamf&nas.”(a)—“ Let not the King cause to be 
summoned, persons in a weak state, nor minors, old men, persons in 
danger, those actually employed in religious offices immersed in 
[worldy] business, those overcome with desire or habitual estrange- 
ments, nor persons employed on the duty of the king or of the Gods 
utsava]1 “ Nor those intoxicated, deranged, or idiotic; nor persons 
in grief, nor servants. eNor a young woman who is without friends 
{hinapaksha] on either side, nor any woman born of a noble family 
nor one lately delivered of a child, nor a damsel of the highest tribe. 
These are termed dependent on their relations.” 


Persons exempt 
from process. 


18. “ But women upon whom their families are dependent, pro- 
fligates, and harlots, and those who are expelled from 
their families, or degraded, may be, summoned.” 
“ Having well examined the charge, the King in 
weighty matters may summon, but in a gentle way, even those who 
have withdrawn [as hermits] to the woods, and the like of them.”2 
Having ascertained the time, place, and comparative importance of 
the charge, the king may summon even those who are sick, causing 
them to ke brought slowly in carriages.” In some copies, they read, 
by a messenger. 


Those not ex- 
empt. 


19. A person who, being called, does not attend, deserves punish- 
ment, even as Brhaspati says: ‘“ Where a person 
possessed of relatives or family, from arrogance neg- 
lects to go where he is called, let them deliberate upon his punish- 
ment, In proportion to the cause at issue.” Katyayana specifies cer- 
tain grades of tine for corresponding sorts of complaints: “ In petty 
causes, the fine shall befifty, but in the middling, not lower than an 
hundred [panas], and in great causes, never less than five hundred.” 


Contempt. 


(a) Persons employing priests to perform religious ceremonies—Ev7, 
1—Mentn. p 410. Ihave altered the translation. 
2—Mcntn. page 4)1, 
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20, Pitémaha declares what is to be done on the arrival of the 
person summoned: “ Let the person prosecuted be 
placed standing before the Court with the complain- 
ant likewise—‘“ The third case [by or with] is used 

here.in the sense of in company with. Kéatyayana: “ Then let the 
Plaintiff fully tell his case, and the Defendant immediately afterwards; 
at the end of their pleadings then let the assessors [speak], and the 
Chief Judge after that.” Brhaspati: “If the Plaintiff and Defend- 
ant should come, each saying, ‘ I was first [in suing],’ let the Plaint 
be registered with reference to the class of the parties, or regulated 
by the injury.”! 

21. “ Relations, or any other man duly appointed, may under- 

. take the plea, or answer, for persons weak [in mind or 
Attorneys per- body], idiots, madmen, old men, women, minors, and 
as sick people.” Né&rada: “ He on whose account 
another is litigating, whether he be appointed [Niyukta] by the Plain- 
tiff or sent by the Defendant, his is the victory or defeat, by whom 
he is delegated.” K&t&yana2 however says:3 “He is guilty of 
officiousness, who is neither brother, father, son, nor constituted agent 
of the party: should he interfere, he is liable to amercement.” But 
this relates to one not duly appointed. 


22. In some cases, the absence of a deputy is enjoined by the 

eee very same author: “ In [prosecutions for] killing a 

Pe eneieg “ Br4hman, drunkenness,robbery, adultery with a spiri- 

tual preceptor’s wife, killing aman, theft [steya],4 touching another 

man’s wife, and also eating forbidden things; in charges for abduction, 

or ruin, of a virgin, assault, and forgery, as well as in- 

XI. jury to the king, a substitute [pritiv4di] 1s not‘to be 

given ; the doer of the act shall defend his cause him- 

self’ The word steya is used a second time, with a view to a more 

particular prohibition of an attorney. A substitute, a deputy [or 
attorney |. 


23. Yjnavalkya points out the proceedings of the plaintiff, 
when the defendant has been brought up: “ Let there 

Requisites of a be [a record] written in presence of the defendant, 
good plaint. exactly what was made known by the plaintiff, marked 
with the year, month, and half month; the day, name, 

caste, and other [necessary notes].” In another smrti it is said 
“ That is termed a charge, or declaration, which is significant, techni- 
cally precise, comprehensive, unconfused, direct, unequivocal, conform- 


1—In the [manuscript] Parigishta, the reading is “« Vado varn anurdpena”—In 
the printed one, or Viramitrodaya, ‘‘ Vado varn anupirvena.” In all the old copies of 
the Maytkha, “‘ Dando varn anurfipena.” The last they all agreed to reject; of the 
other two readings, the first has been followed. 
2—Narada in the Mitakshara. 3—Mentn, p. 411. 
4—1n the original the same word [steya] is used for both, 


5—Mentn. p. 432. Strange’s Elements, Ist, 509, 
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able to the original complaint, probable, uncontradictory, clear, suscep- 
tible of proof, concise, not deficient, not adverse [to local and temporal 
usages],! comprising the year, season, month, fortnight, day, hour, 
country, situation, place, village; the complaint and its nature; the 
tribe, appearance, and age of the adverse party; the weight and quan- 
tity of the property in dispute ; the names of the complainant, and his 
adversary ; the names of their respective ancestors, and of the ruling 
kings ; the grievance done, and the names of the original acquirer, and 
grantor.” ‘The year and other [points] here mentioned, are declared to 
be of use in cases of mortgage and the like. And the necessity of 
sometimes noting the country, &c., is declared in another smrti :2 
The country; place site, tribe, name, neighbourhood, 
XIL dimensions, nature of the soil, the names of ancestors, 
and of former kings: these ten should be specified in 

a suit for immovable property.” 


Kftyfyana: “ Let the Chief Judge record at length the first 
side of the cause, as told in the [Plaintiff’s] own way 
on paper, after it has been corrected on a writing- 
board, in white letters.” N&r&da defines the limits of correction :3 “ He 
may amend his declaration until the answer is given in, but being 
stopped by the.answer, the corrections must cease.’ “But as long as 
the Defendant shall not epter the answer of the plaint, so long may 
the Plaintiff cause them to write any [further] account of the matter.” 


Correction of it. 


25. The properties of a plaint being thus laid down, false plaints 
at variance with them, are also touched upon, though 
inad- well known as fictitious. Thus in another smiti: 
. “Let them utterly dismiss a false suit, unknown [to 
reason], shewing no trespass, unmeaning, unfounded, whether incapa- 
ble of proof, or contrary.” Unknown, as if he said, ‘Flowers from 
heaven have been stolen from me. Shewing no trespass, as, ‘ He fol- 
lows his business by the light of my lamp.” Unmeaning, as, ‘ What 
d'ye call it [kacatatapa] (a) has been taken from me” Unfounded, as, 
‘ He living opposite to me reads with a leud voice.’ Incapable of proof, 
as, ‘This person laughed at me with a scowling brow, or the like. 
Contrary, t>» common sense, as, ‘I was abused by a dumb man.— 
Plaints in opposition to the City, district, or other point, are also touch- 
ed upon :4 “That complaint which is prohibited by 
XXII. the Government, or detrimental to the interests of a 
City, or a country, or to the different trades-people, 

citizens, villagers and merchants, is pronounced to be inadmissible.” 


missible, 


1—For instance, aman in €entral India, [Madhyadega,] suing for a planta- 
tion of betel-nut trees, [knowing they cannot grow at a distance from the coast,] or 
for mangoes, out of season, dc. Viramit.*leaf 20th p. 1st. 

2—Yajilavalkya—Mentn, p. 412. 3—Mcntn, page 413. 
4—Mentn. page 413. 

(2) This word—La-ca-ta-ta-pa—is composed of the first, rough or parusha letter of 
each varga of the Nagari alphabet: a similar formation is ga-ja-da-da-ba, the third, 
smooth, or sa7a/a letter of each such yarga.— Zu. 
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26. But that suit which contains different heads of charge, does 

not thus partake of the nature of the false complaint ; 

Exceptions. otherwise we should have the- misfortune of finding a 

law contrary to this of Katy4yana: “The King may 

also without doubt receive, from desire of seeking out the truth, that 

cause which contains many counts, and is decidedly admissible among 

legal proceedings.” As for the saying, ‘ that a plaint Jjumbling together 

different heads of law does not stand,’ it must be understood [that the 

different counts] may not be taken up at one time, but in their proper 
order.1 


27. YAjnavikya states what is to to be done when the plaint has 

been thus prepared :? “ The answer of the party who 

The answer. has heard the declaration, must be written down in 
presence of the plaintiff.” : 


28. Nfrada explains the qualities of an answer:3 “The wise 
have held that to be an answer, which embraces the 
Answers enume- declaration, which is solid, clear, consistent, and obvi- 
rated, ous.” Kéaty&yana specifies four sorts of them:4 A 
denial, a confession, a special exception, and a plea of 
“former Judgment, are the four sorts of answer.” The same author 
explains a denying answer [mithyottara :| “ When the Defendant makes 
denial of the claim, that should be considered in law as an answer of 
denial.” The same author declares this again to be 
XIV. of four kinds: “ An answer of denial is of four kinds ; 
as ‘ this is false; ‘ I know not this matter ; ‘I was not 
then present’; or ‘ I was not born at that time.”” An answer of assent 
[satyottara] is noted in another smrti: “A declaration affirmative 
of the matter in dispute, is termed an assent.” Narada exemplifies a 
special exception [pratyavaskandana]:5 “ When the defendant acknow- 
ledges the [receipt of the] sum as declared by the plaintiff, but alleges 
a, consideration, it is deemed a special plea.” Katy&yana thus pro- 
pounds the plea of former judgment [praénnyaya]:° “ Ifaman though 
cast at law, revive the suit, he should be considered as one previously 
confuted, and is called an appellant from a former decision.” 


29. The properties of an answer being thus fixed, [a defective one] 

is also explained in another smrti, though the nature 

Inadmissible of an answer wanting these properties conveys intrin- 
auswers. sic proof against itself :7 “That is not an answer, 
which is dubious, not to the point, too confined, too 

extensive, or not embracing all parts of the declaration. That which 
is relative to other,matter, incomplete, obscure, confused, not obvious, 
is a faulty answer.” Ké&ty4yana also says: ‘“ When an answer admits 
the truth of the plaint on one count, and on another sets up a special 


1—A passage, apparently a text, agreeable to this is found in Mentn. 
2—Mcontn. p. 413. ; 3-—Mentn. p. 414. 
4—Mcntn. 414. 5—6— Cole. Digest. 1st, 370. 7—Mentn, p. 414, 
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exception [kA4ranam] and at the same time denies another Count alto- 
gether, it is, from its mixed nature, held to be no answer.” 


30. The same author ares the reason for this notice of a void 
. answer:! “Forin onesuit, the proof cannot rest on 

Sa ae a both parties, nor can both abe judgment, nor can 

Shes two answers be offered at once.” Here, the meaning 
is this: ‘In giving a flat denial and a special exception in one answer, 
the actions of two, different plaintiffs are opposed to each other. It 
has been thus declared by N&rada:2 “It has been recorded, that in 
the case of a total contradiction, the proof rests with the eomplainant ; 
and in the case of a special exception, with his adversary.” Therefore 
both parties in one cause [exhibiting proof] is contrary [to law.] Even 
so, both actions lie on the Defendant, when there is a jumbling of a 
special plea, with plea of former judgment, for it is said by Vydsa: 
“In pleading a former judgment and special exception, the Defendant 
must exhibit the proof.” And again by the same: “ In plea of former 
decision, it must be satisfactorily established, by exhibiting [copy of] 
the decree so gained to the Chief Judge, and the rest likewise.” 'There- 
fore, in pleading a former decision, it must be established, either by 
exhibition of the decree, or by those who saw the original decree, or 
the like. But,in an answer setting up a spccial exception, the defence 
[must be supported] also by witnesses, documents, and other proof. 
Here also, [proof'on botl? sides in one cause] is contrary [to law.] The 
same rules must be observed also in a mixture of three or four [pleas 
in one answer. | 


31. And in these matters, the properties of a void answer arise 
from conjunction : for if in due order, the properties of a [valid] answer 
are preserved ; and this order, must depend upon the pleasure of the 
Plaintiff, Defendant, and the Assessors. And even thus H4rita says: 
“ When a denial and speaial plea are both contained in one answer 
together ; also a confession with any other [answer,] then which [of 
them] is to be taken-as an answer [to that plaint]? that which con- 
tains the most important matter, or that wherein there is something 
of use to the action, is to be considered as the proper answer, to prevent 
confusion :* for otherwise.” ‘There will be confusion’ is wanting [to 
complete the sense]. 


32. The meaning of it is this: ‘In a claim for gold and clothes, 
when it is pleaded, that the gold was not received, and 

XVL that the clothes were received and returned ; first let 
them decide about the gold, and afterwards, the point 

relating to the Clothes may be settled.’ The same course is to be pur- 
sued, in a mixture of * denial with plea of former Yecision, and of the 
latter with a special plea. * Likewise even in those disputes, where it is 
pleaded, ‘the gold was received, but the clothes were not,’ or, ‘{the 





1—Macnaghten, p. 415. On the subject of the “Onus probandi,” see Beptham 
on Evidence, p 257. ch, 16th}. 


2—Macnaghten, p. 415. 
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rere it is said:] ‘I gained a former 
action about the clothes; the case must be tried only with respect 
to the clothes, not with reference to the gold. For though it Is a 
matter of more value, yet there is no action, or proof, upon it. But in 
a dispute where the Plaintiffsays: ‘This is my cow which ran away 
at such a time; I saw it in his house just now: and the Defendant 
answers: ‘ This is utterly false; even before the time set forth [in the 
plaint,] it was standing at my house, it comprehends both a denial 
and special plea ; there is no property of a void answer in this, which 
is an answer of denial, [at the same time] shewing cause or special ex- 
ception. The’ action lies here with the Defendant alone ; not at all with 
the Plaintiff, because of this text of Harfita:1 “When an answer in- 
volves a denial, and a special pe the special plea is to be first con- 
sidered.” Even so, if there be a conjunction of a denial with plea 
of former judgment, or of @ special plea together with plea of former 
judgment, in a suit of only one count, it does not partake of a void 
answer. In both of these cases, the proof lies with the defendant only. 
This is enough to shew, that in no one case can proof on both sides 


exist by any means. 


33. YAjnavalkya lays down the order for exhibiting the proof, 

se after the answer has been recorded in writing 2 After 
Exhibition of this, let the Plaintiff immediately get them to write 
down the proof of the matter complained about : when 

that is satisfactory he will gain the cause, but when it 

is otherwise, it will be reversed.” This again relates 

to an answer of denial, but in the other kinds of answer, the exhibition 
of proof lies with the defendant alone. Thus H4rfta:3 “ For in an 
answer pleading a former decree or a special exception, the defendant 
shall exhibit the proofs; in answer of denial, the plaintiff; but issue 


cannot be had in an answer of assent.” 
Ct 


34. Yajnavalkya mentions, that there are four feet, or requisites 

of a decided suit: “ A decision in causes is shewn to 

Pleadings enu- have four quarters.” And these four quarters are ex- 

merated. plained in another smrti:4 “It has four divisions ; 

namely the declaratory, replicative, probatory, and ad- 

judicative, and is termed quadruple.” But this has reference to an an- 

swer distinct from one of assent; because in an answer of assent, there 

are only two members: even as Brhaspati says: “In an answer of 

denial, the cause must be completed in its four members; and likewise 

in a special plea; but in one confessing the claim, the suit may be con- 
sidered as complete with two members.” | 

* ° 
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clothes] “were given back ;’ or [wl 


1—Macnaghten, page 416. 
2—Macnaghten, p. 449, where some little variation is found in the reading. 
3—Macnaghten, p. 451. 


4—Macnaghten, p. 416-17, where the whole text, of which this is only the latter. 
hemistich, is recorded, 
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35. Y&jfiavalkyal “A person complained against, not having 
Bd i cleared himself, shall not retort, nor shall another 
hited} Charge a person already labouring under a, charge, nor 

shall any thing foreign to the original complaint be in- 
troduced. But he may make a countercharge in cases 
of affrays, or criminal prosecutions.”2 


36. N&rada:3 “That man, who forsaking his original claim, 
rests on other grounds, is known for a false claimant, 
XVII, by reason of the confusion of his proceedings.” The 
meaning is, that the false claimant becomes [only] 
liable to punishment; he is not to be cast in his cause 
so laid. And this must be taken with reference to 
suits for money: Even as the same author says :4 “A verbal error, is 
not fatal in all [any] civil actions; [for instance, in actions brought,] 
for seduction, for landed property, or for debt, the Plaintiff is to be 
punished, but it does not annul his claim.” The second hemistich is 
added for the sake of clearing up the first. 


37. YA&jiiavalkya :5 “ When witnesses are adduced on both sides, 

_ the witnesses of the first complainant [are to be exa- 

of Evi-. mined]. Ifthe first side be weak, or wanting in that 

| “point, those of the Defendant may be received. The 

Sorst complainant, the Plafntiff in the suit. The first side, the plaint. 

If tt be weak ; when there is no proof required {of the plaintiff,] because 

of the Defendant's taking it on himself, by an answer shewing cause. 

The receipt of oral evidence, is put for the sake of denoting proof in 
other ways also. 


38. The same author says :6 “ A competent surety must be taken 
“from each party for the decision of the dispute.” 
Sureties. The decision of the dispute, the satisfaction of the 
judgment. K&tydyana specities who are not to be re- 
ceived in the matter of security: “Neither a master, 
nor an enemy; nor in like manner the master’s foreman, nor one con- 
fined, nor in like manner, one sentenced to punishment, nor one of 
doubtful chayacter at any time; neither an heir, nor a poor man, nor 
even one obliged to dwell elsewhere ; nor one appointed on the king’s 


Exception. 


Technical errors 
remediable, 


Inadmissible. 


1—Macnaghten, p, 417. 
. 2—See chapters 16th and 18th. 


3—Macnaghten, p. 417, wherc it is translated ‘must be nonsuited.’ I have made 
the text literal, to agree with the comment following. 


4—Macnaghten, page 417. 


5—Macnaghten, p. 420, 451, p.v. Here the text 1s made to apply to a general 
rule between plaintiff and defendant : in the Mitakshara, [Sir KF. M’s. arene it 1s 
laid down for a particular case, between two claimants for the same property and thus 
the Mayikha and Mitakshara differ widcly. 


6—Macnaghiten, p. 418. Strange’s Elements, let, 307, 
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business ; nor an ascetic; nor he who is unable to liquidate the claim 
of the individual, and a sum equal to it, as a fine to the king: nor one 
unknown, are to be taken [as sureties] in matters re- 
XIX. quiring security.” Conjined, bound in fetters, or 
the like. One of doubtful character, one addicted 
to particular vices. An heir, suns, grandsons, and others entitled 
to take a man’s estate. A poor man, one indigent. Obliged to 
dwell elsewhere, one turned out of the country. YAjnavalkya: “But 
the being security, contracting debts, and giving’ evidence, between 
brothers, as well as between man and wife, and likewise a father and 
son, if they be unseparated, is not recorded.” 


39. In default of security, K4tyéyana says:1 “If a party be un- 

_ able to furnish a competent surety, he is to be guarded ; 

a aaa in and at the close of each day, is to furnish wages for 

wee y- the payment of his guards.” The same author adds: 

« A man of the twice born classes, who is deficient in security, shall be 

guarded by men accompanying him out of doors ; but they shall confine 

in prison, Cadras and the other [low castes] who cannot give se- 
curity.” 


40. N&rada? sets forth the qualities of a false plaintiff [hina- 
vidi] : “That man, who, entirely giving up his first 
False Plaints. ground of action, again takes up another plea, is, by 
reason of his passing away from one cause, decidedly 
known to be a false claimant.” Yajnavalkya shews how to distin- 
guish the party who is in the wrong :3 “One who is constantly shift- 
ing his position, who licks about his mouth, whose forehead sweats, 
and whose countenance continually changes colour ; one whose mouth 
dries up, and who faulters in his speech, who contradicts himself often ; 
one who does not look up, or return an answer; who contorts his lips ; 
one who undergoes spontaneous changes, whether 
XX. mental, verbal, corporeal, or actual: such person, 
whether making a claim or giving evidence, is esteem- 

ed false.” His mouth, the revion of the lips. 


SECTION IL 
Of Proof wm General (Pramdna.) 


I, Y&jnavalkya:* “Evidence is said to consist of documents, 
possession, and witnesses. In the absence of all these, 

Nature of Proof. a divine test is prescribed.” Ké&ty4yana also:' “ When 
one adduces human evidence, and the other appeals to 

a divine test, the king will, in this instance, proceed to examine the 


1—Macnaghten, p. 419. 2-—Macnaghten p. 418, 
3—~ Vide ante, para. 36. Macnaghten, 117. p. v. 
t—Macnaghten p. 438, Strange’s Elem, Ist, 309, 5-—-Macnarhten, p, 439, 
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human evidence, and will not have recourse to the divine test.” “Even 
when human testimony is applicable to only one part of the case, that 
is to be received in preference; and recourse must not be had to per- 
sons willing to establish the whole case by supernatural means.’ 
Proof by ordeal is not declared, when living witnesses 

Proof by deeds. are present; and when there are deeds or docwnents 

| in a cause, neither ordeal nor witnesses shall be [re- 
sorted to]. As for those rules which are set up by separate trades, 
[piga] joint companies [greni] corporate bodies, [gana] and the like, 
the proof of them must be written deeds ; neither ordeal], nor witnesses.”? 


2. *%* Jn nonfulfilment of a gift, as well as in gift, and in cases 
where a decision is required between a master and his 
By witnesses. servant; in nonfulfilment of sale, and refusal to receive 
goods purchased ; in gambling also, whether with: in- 
XXL animate or living objecis, when disputes are brought 
up, proof by witnesses is declared requisite, not by or- 

deal nor by documents.” 


Ch) 


3. In disputes respecting the making of doorways and roads, and 
that about enjoyment of any thing, watercourses, and 
the like, possession is the strongest proof, not docu- 


ments,? wor witnesses.’ 


And by posses- e 
sion, 


4. Brhaspati declares ordeal to be in some cases the strongest : 
“Makers of false Jewels, pearls, or coins; they who 
Ordeal, when steal deposited articles; murderers, and those who 
lawful, commit adultery with other men’s wives, are always to 
be examined by [ordeal of] oath ; in charges of deadly 
sin, if witnesses are present, and the defendant [vadi] (a) accepts the 
ordeal, the witnesses then shall not be examined. Vyasa: “If he say, 
‘this writing was not made by me; it was forged by this man; having 
Jaid down that writing, a decision on the case shall be made by or- 
deal.”* “In the case of a capital offence committed in a desert, in an 
uninhabited place, at night, or in the interior of a dwelling; and in the 
case of a denial of a deposit, divine test must be resorted to.” Brhas- 
pati: “When doubts are produced in written or oral evidence; and 
where the circumstantiai evidence is incomplete, ordeal is then to be 
made the means of clearing up the matter.” 


5. The same author states a liberty of choice in some cases, he- 


tween ordeal and witnesses > “In the investigation of 
Matters of choice. 9 capital offence, or affray by deed or words, and in all 
cases of violence committed long ago, both witnesses, 


1—See ante, section Ist, para. 10th; and posi, Chapter 2nd, sec. 3rd, para, 
Chap. 12th, para. 3rd. 


2—See subsequent Chapters on these heads. 3—Ordeal, Mitakshara. | 
(2) Some mistake here: vdads is plaintiff: pradivads is defendant.---£d. 
4.— Narada, in the Mitakshara, Macnaghten, p. 439. 


_ 5—Macnagiiten, p. 439. q. v. ‘Assault and battery’ does not exactly define the 
Hlindt law-term, which includes ‘abuse, &c.’ under this bead, See Chapter 16th, sec- 
tions lst and 2nd, 
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and divine test may be had recourse to.” “Writings for debt or wit- 
nesse& ; as well as the entry of any trifling circumstance, or the like 
and ordeal, are mentioned as admissible, with a view to the wellbeing 
of the subjects.” Entry of any trifling circwmstunce, one point of proof. 
In an apray, by words, meaning personal abuse, as ‘ you have murder- 
ed a Brahman,’ or the like. 


6. But what Katyéyana says that: “In wordy affrays, and in 
. disputes for land, they shall not take notice of ordeal,” 
Explanation. _—relates to trifling cases of abuse; the word land is 
XXL | mercly used to signify fixed property [in general,] by 
putting a part for the whole. Even as Pit&émaha says: 
“In disputes for fixed property, they must cause ordeal to be exclud- 
ed ;” therefore, if there i witnesses or other legal proof then ordeal is 
prohibited. Even so the same author says: “They shall cause the 
inatter to be proved by these [three means,] by witnesses, by documen- 
tary evidence, and by possession.” 


7. Pit&maha: “ Where deeds are not to be procured, nor proof by 
possession, nor witnesses; and there is no manifesta- 
Totalabsenceof tion, for descent, of the judgment] of the Gods, then 
evidence. the proof lies in the opinion of the kimg.” Disputes, 
which maintain such a doudtful form, that they are 
not capable of being determined with certainty, the King shall decide, 
by his own opinion of them, for he is the lord of all. Thus the Vyava- 
hara Matreké is finished. 


CHAPTER I. 
OF THE DIFFERENT MODES OF PROOF. 
SECTION L. 
Of Evidence by Writings (Lekhya). 


1 On this subject Brhaspati says: Writings are declared to be 
rer _ of three kinds ; those written by the king, made ata 
_ Evidence by writ- particular place, and likewise written by any person 
re: with his own hand; but their further subdivisions are 
XXIIL. very numerous.” As for only two kinds being men- 
tioned by Vasishtha: “Writings are understood to be 
of two natures, those executed among the people, and those relating to 
the kiny’s affairs,” it is occasioned by his considering as one, without 
distinguishing them, those made at a particular place, and those under 
a person's own hand. Among the people, isa parallel expression to 
that of, ‘among mankind’ [in general.] According to the author of 
the Samgraha,' written evidence is declared to be of two kinds, those 
deeds made by the king,2 and those current among mankind. 








1-—The Smiti Samgraha, 2—See post, para. 6, 8. 
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2. Brhaspati: “ Writings among mankind are of seven kinds ; 
__. for partition, gift, purchase, pledge, public agreements, 
Enumeration of slaves, debts, and the like: the king’s orders are of 


went three kinds.”! “That record of partition which bro- 

Vig: thers, [or other coheirs,| execute, after making a just 
_ Deeds, of Par- division by mutual consent, 1s called the written me- 
tition, morial of the distribution.” And when a man has given 


awby Jand, the deed which he gets drawn out, ‘for 

holding the land aslong asthe moonand sun shall last (a), 

unreserved, and incapable of being seized by any one, that is known 
as a writing of gift. “When any one, having bought a house, field, or 
the like, causes a deed to be drawn up, containing an 
exact statement of the price, that is called a writing of 
purchase.” “When a man, having given in pledge 
either moveable or fixed property, causes a writing to 
be made out, stating in it the conditions, whether of preservation or 
enjoyment [by the mortgagee], it is called a writing of pledge.” “If 
the people of a whole village, or of a district, mutually execute a 
writing, under their own signatures, among them- 

Agreement, selves, for the sake of some ordinance not contrary to 
XXIV * the king’s [laws], that is called a writing of agree- 
ment.” & When a person, destitute of clothes and food, 

Slavery and makes a writing in a forest to this effect, ‘I will do 
Debt. your work,’ that is called a writing of slavery.” “When 
a person, taking up money at interest, makes out a 

deed hinself; and causes the same to be done by the other party, it is 
termed a writing of loan, and by the wise, a deed of debt.” From the 


words the like, we must understand,‘ of purification, and the 
hke. 


3. Katyayana declares what arc these deeds of purification and 

the hke: “ When an accusation has been sustained, and 

_ uikewise of Pu- penance for it performed, by a man, the deed certifying 
rification, his purity, is known as a deed of purification, if attest- 
ed by witnesses.” “In all the higher [classes,] where an accusation 1s 
sustained, the writing which is passed when the dispute is finished, is 
known as a deed of peace.” When a decision is given 

Peace, in boundary disputes, a deed of boundaries is drawn 
out.” Praj&pati mentions a deed of bail: “When the 


Purchase, 


eee bailee carries the very thing bailed again to another 
Bail for pledge, he shall cause a deed of pledge to be re- 

eorded in writing, and give with it the deed [he re- 
and ceived] in the first instance.” 


4. Y&jfavalkya also; Having discharged the whole debt, he 
should tear up the writing, or cause another to be exe- 


Acquittance. 1 
quiltance cuted for acquittance.” 








ER enn Hn a TN TT Set ON 


1—Colebrooke’s Digest, 3rd, 408. 
(a) See J. Grimm’s Deutsche Rechfsalterthiimer, Ite ausg. s. 37.— Eid. 
2—-Maenaghten, page 459, 
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5. Narada thus lays down the difference between the two kinds of 
Earache ws itings before mentioned, those made with a person’s 
Whitin ae : own hand and by that of another :' ‘Documentary 
evidence is declared to be of two sorts; [the first] in 
the handwriting of the party himsclf, which need not have subscribing 
witnesses (a) ;and [the second,] in that of another person, which ought to 
he attested: the validity of both depends on the usage of the country.” 
Yajiavalkya ? “ But every document which is in the handwriting of 
the party himsel!, is considered as sufficient evidence, 
ae even without witnesses, unless obtained by force or 
fraud.” Force, duress. Fraud, desire [to cheat], or the like. The 
same author states a distinction among those done by another 3 “What- 
ever contract has been agreed upon between parties by mutual consent, 
a writing shall be made of it, attested by witnesses, headed with the 
uame of the obligor; and! the year, month, fortnight, day, name, tribe, 
family, scholastie title, the names of the parties’ fathers, &@c. must be 
specitied.” Scholastic tetle, as, ‘one well qualified in a branch of the 
Rg Veda, or the like; taking his name fromm a particular qualification, 
as,a Re Vedi, a student of the Rg Veda. The same author says * 
“When the transaction is completed, the borrower should sign lis 
name with his own hand; adding, ‘what is above written has the as- 
sent of me, son of sucha one; and the witnesses, being equal, shall 
also write, putting the names of their father first, “7, such an one, am 
witness to this writing” And the writer shall then write at the end, 
fof the decd itself] ‘this has Leen written by me, the son of such an 
one, having heen sought for the purpose by both parties.” ” Equal, 
in number and qualifications. In some copies, for equal, they read un- 
equal, by inserting the lettera [the negative sign]. Narada: “That 
debtor who is ignorant of the art of writing, shall cause to be written 
his assent; or if the witness be so, by means of another witness, in pre- 
rence of all the witnesses.” 


6. Ya&jnavalkya and Brhaspati illustrate the three kinds of royal 
Iidicts, before alluded to:7 “Let a king, having given 
Royal deeds. and or assigned fixed property, cause his gift to be 
YXKVI. written, for the information of good princes who will 


1—Digest, st. 21. Macuaghten, p. 443-454, q. v. Of the different readings 
here referred to, I have adopted that of the Digest as more intelligible, (the other 
seeming to infer four kinds | and agreeable to our author. 


(a) So by Scottish law holograph deeds are held equivalent to an_atteesed deed 
in affording proof at once of authenticity and of deliberate engagement. Bell, Principles 
of the Law of Scotland 3d ed. 820. As to holographs see 2 Benth. Jnd. Kv 459. 
460-461 Moiton v. Copeland 16 C. B. per Maule J— Add. 


2— Digest, Ist, 23. 3—Digest, Ist, 24. 
4 and 5— Digest, Ist, 24-25. Macnaghten, 444-445. 
en, page 444, Tigest, Ist, p. 26, where this text is ascribed to 


7—-- Digest, 2nd, 162, q. v. 
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succeed him, either on prepared silk, or on a plate of 
Viz, of Gift. copper, sealed above with his own signet! (a). “ Having 
described his ancestors and hinself, and stating the 
quantity of the gift, with the measure of the acquisition, and the divi- 
sions, and set his own hand to it, and specitied the time, let him render 
his donation firm.” Fixed property, a corody in mines or the like, 
given by the king or others, having the probable gains fixed. That 
which is received, isan acquisition, whether land or any other thing. Its 
measure, stating it to be so much. That which is given, is a gift, 
whether a house or any other thing. Its divisions, are the boundaries, 
Stating, reciting. Moreover: “If the king, pleased with the service or 
bravery of any one, bestow on him a district or other [portion of land,] 
by a written deed, that is a writing of favour.” “When 
Favour and De- the king, after going through the plaint, answer, proofs, 
seis and decision, in a cause, issues a writtcn [decree] to 
the gaining party, that is called a writing of victory.” 


7. Vy4sa thus mentions the king’s deputy : “A Secretary special- 

ly appointed by the king himself, shall fully write 

Their execution. down the King’s grants or orders, either fur peace or 

,war, on copper-plates, or else on strong cloth.” And 

here the same author mentions what is to be written by the king, as 

his own signature of acku8wledgement : “ He shall himself write with 

his own hand, the boundaries and measurement [of the disputed land, 

adding] ‘done before me, the son of such an one, being king of such a 

XXVH place." Boundarvesand measurement ; their accep- 
tation will be understood from the former texts. 


8. But Vasishtha mentions four kinds of royal writings : “ Grants 
are to be considered as the first, and next decrees ; 
Royal Orders. these, with his orders, and respectful correspondence, 
are the four kinds of royal writings.” That writing, 
whereby he conununicates any business to the heads of districts, to his 
servants, and to the guardian of the kingdom, is called a letter of 
orders.” “That whereby he makes known any busi- 
Ard private cer- ness to his family priest, his domestic chaplain, or his 
respondence. spiritual teacher, all persons to be respected and wor- 
shipped, is termed a letter of respectful address,” 

Grants, and decrees, are already mentioned. 


9. Yajnavalkya:? “An instrument being in another country, or 
badly written, or destroyed, or effaced, or stolen, or 

Renewal and térn, or burned, or divided, he shall cause another to be 
proof of Writings. executerl.” Narada:* “In the case of an instrument 
being deposited in another country, or destroyed, or 


]—For examples of this, see Asiatic Researches, vol. 9th, page 108—406, &c. 


(7) Compare the rule of the English common-law that no frechold may be derived 
from the Crown but by matter of record. Doct. and Stud. 6. 1. d. 8—£d. 


2—A iext similar to this will be found, attributed to Vasishtha, in Macnaghten, 
p. 457. 


3—Macnaghten, page 457. Digest, Ist, 395, 4—~Macnaghten, p. 457, 
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badly written, or stolen; should it be in existence, time must be allow- 
ed; should it not be in existence, ocular evidence must be resorted to.” 
Evidence, witnesses; in their absence, ordeal ; for it is said by K&tya- 
yana: “In the absence of writings and witnesses, they may exhibit 
{proof by] ordeal in judicial matters.” Yajnavalkya :' The correctness 
or validity of a disputed or doubtful writing, may be established by 
[comparing it with] something written [by the Defendant] with his 
own hand (a) or the like [test]; by its fitness, the possibility of receipt, 
the existing evidence; marks; established connection, or circumstan- 
ces; title, and such reasonable marks.” Fitness, the [debtor's] want 
of money. Possibility of receipt, residence of both parties in one place. 
Marks, impression of a seal, and the like. Evidence, by witnesses, or 
other proof. Circumstances, amounting to connexion, 
XXVIII. as, the possible means of receipt [of the matter in dis- 
pute.| Title, some possible mode of acquisition. fteu- 
sons, inferences, PrajApati: “A decision is to be made with the greatest 
care, when royal orders of a king are exhibited, by producing the im- 
ression of the seal set with the king’s own hand, and the hand-writ- 
ing of his Secretary.” 


10. Brhaspati states what are bad deeds: “ A writing made by 

Invalid Deeds, PeTsons dying, inimical, in fear, or in pain; by women ; by 

intoxicated or profligate persons ; by those diseased ; or, 

[obtained] at night, or by fraud, or violence, does not stand good.” 

“When only one witness, [and he] accused of crime, or a vile person, 

has attested a deed, it 1s called a false deed; and where the writer is a 
similar person, it is considered the same.” 


1—A text very similar to this is found in Maenaghten, p. 458, yet there are so 
many points of difference, that I cannot safely adopt it, im opposition to the commentary 
of the Mayakha. 


(a) Asrecards the praesumptio ex comparatione scrintorum, the Hindi law contrasts 
advanageously with the English common-law, which totally excluded the proof of hand- 
writing by comparison Sce now Stat. 17 and 18, Vict. c. 125, ss. 27 and 103. The Indian 
Act Ii of 1855, sec. 47, provides that “‘ on an enquiry whether a signature, writing or 
seal is genuine, any undisputed signature, writing or seal of the party whose signature, 
writing or seal is under dispute, may be compared with the disputed one, though such 
signature, Writing or seal be on an instrument which is nét evidence in the cause.” 


The proof by comparison of writings;was admitted by the Civil law with great 
caution and under restrictions which shoWits distrust of this specics of testimony. 
“ Literarum examinatione penitus non renulsa, sed sold non sufficiente, augmento autem 
testium confirmanda” (Novell. 72, c. 2). It was to be admitted only in cases of neces- 
sity. ‘‘ Sed necesse est omnino collationem literarum suppletiones eorum qui subscrip- 
serint, assumcre: tunc competens est properare quidem ad comparationes (neque enim 
eas modis omnibus interdicimus) per omnem autem subtilitatem procedere, et omnino, 
(si putaverit cis judex oportere credi), etiam jusjurandum injicere proferenti (Novell. 
73, ¢. 7) Burge, Commentartes on Colontal and Foreign Laws, I, 701.—£d. 
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SECTION ITI. 
On Evidence by Possession.—( Bhukti.) 


1. Narada:' “ Possession, with a clear title [Agama] affords evi- 

dence ; but possession constitutes no evidence, if un- 

Evidence by accdmpanicd by a clear title.” Vy4sa mentions [pos- 

possession. session as| distinguished by various qualities, similar to 

that supported by title °° Possession is fivefold; titled, 

long, continuous, uninterrupted, and known to the adverse party.” 

N&rada declares the imperfection of [right in] the thing contested, when 

supported by enjoyment only 3 “He who simply pleads possession, 

but no title, in consequence of proving such false possession, is to be 
considered a thief.” 


2. And this is to be taken within a period fit for recollection of 

_ legal title: But where it is not fit, even enjoyment 

When it consti- alone is declared to be sufficiently valid, by the same 

tutes title, and . 47: “ay ° : 

iar author :* “In cases falling within the memory of man 
{sm4rttak4éla] possession with a title is admitted as 

XXIX. evidence. .In cases extending beyond the memory 
of man, the hereditary succession of three ancestors, is 

admitted as evidence, even though the title be not produced” (a). Though 
the title be not produced; the absence of title arising from the 
nov-attainment of that fit period; because of the impossibility of 
determining it afterwards. In cases beyond the age of man also, the 
sane author says, on the applying to recollection in the absence of 
title® “ He who enjoys without right, even for many hundred years, 
theruleroftheewth should inflict on that sinner the punishment of athief.” 


3. But whereas he again says :® “ When possession has been held, 
even by injustice, by three former men, including the father [of the 





i-—Macnaghten, p. 430. For ‘ title,’ see Strange’s Elements, Ist, 31. 
2—Macnaghten, p- 430. 3—Macnaghten, p. 430, 

4-—Macnaghten, p. 431. It is attributed in the Mitaksharé to Katyayana. 

5—Macnaghten, p 424-432. 6— Reports Ist. 367. 

(a) Seea letter of Sir W. Jones cited in Roer and Montriouw’s Madi Law 
and Judicature (Calcutta 1859) p. 15. Ifthe owner of real property, whether land 
or other, allow another to hold it for three generations under any deed without claiming 
it, such property becomes lost to him, and ownership accrues to the person in posses- 
sion. But as three generations may lapse in two or three years, it is provided by the 
Castra that the actual*possessor’s ownership shall ensue if the property has been held 
for any time after the smdréassala or extreme age [leg. memory] of man. In the 
Mitékshara this smérttakala is fixcdeat 100 years ; however Katyayana and Vyasa state 
GO years as the time when three generations may be said to have passed over and after 
which the claim of the original proprietor is null under any plea, 1 Morley Dig. 423 citing 
Suyud Ghoolam Ruza vy. Aja Bhace and others, 1 Borr. 367. The right of a Hindh 
widow [in Bengal] is not necessarily forfeited by her omitting to apply for separate 
possession of her husband’s undivided share for more than twelve years after his death 
1 Morley Dig. 423 citing Alt. Dhunmunnee vy. Sonatun Suhoo, 3 8. D. A. Rep. 30, 
As tothe Bengal Rule of limitation, see Beng. Regs. III of 1793 and II of 1805. 
As to the Madras Rule, see Mad. Reg. IT of 1802. As tothe Bombay Rule see Bom, 
Regs, 1 of 1800, aud V of 1827.- 
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present occupant], that is not capable of being taken away froin him, 
when it has gone in order through three lives?’ This means, ‘If pro- 
perty enjoyed even without legal title, as well as after unjust acquisi- 
tion, by three former persons including his father, is not capable of 
being taken away, how much less so, when it is impossivle to tix the 
absence of legal title [in the present occupant] Since, also, there is a 
text of Harita: “ When possession has been held without very good 
title, but by three former men, that cannot be taken away when it has 
gone in order through three lives,” this must be considered as of pos- 
session without a good title proper for attainment of property, and not 
without the form of a title altogether. 


4, What is further said,in a text of Yajnavalkya :'! “He by whom 

a title has been obtained, must. produce it when imn- 

Proof of it; of Hugned, but his sonand grandson need not; for them, 
whonerequnye: possession is of weight,” only means, that the maker 
of the title alone is punishable in detanlt of proving it, and not his sons 
or other heirs: but the fulfilment of their mtent does 

—— not consequently [follow]. Even as Harita says :* “He 
hy whom a title has been acquired, is subject to penalty in case 
of not producing it; but not his son, or his grandson ; though the pos- 
session of these two also, is forfeited.”. Yajnavalkya ?® “When a person 
dies during his defence of a cause, his heirs small support it ; enjoyment 
held without legal title is there of no use.” /leas, those who take 
shares in his estate, whether sous or other persons. J?, the title in dispute. 


5. On the other hand: it may be said that the assertion of pos- 
session during a long space of time being requisite as 

Opponent’s ar- proof, is contrary to law; because the prosecutor's 
gument. defeat also occurs, trom enjoyment by another during 
a very short space of time; from what the same author 

says :* “Loss accrues to him, who for twenty years observes his land 
enjoyed by another without interfering ; and in the case of movable 
property, for ten years.” 


6. To this 16 is answered, that it ouly means there shall be a loss 

of the fruits, or profits produccd from the land, or 

Refuted. other thing litigated, for so long as the owner has ob- 
served [its occupation] by another, uncontested by him; 

but not loss of the land, or other thing itself also, because such inter- 
pretation would be contrary to the [former] text,’ “He who enjoys 


without right,” Sc. 


7. Kaétyayana:’ “This law has been clearly” settled, that no 
weight of title attaches tp thé possession of him who 

Possession in- has violently carried off cattle, women, men, or other 
valid. [animals]; neither by his son after him.” Narada: 
“ A pledge, boundaries, a minor's estate ; deposits, both 

specified and unknown; women; the property of the king, and that 











ee Coe 


1—Macnaghten, p. 432. 2—3—Macnaghten, p. 433. 
4—Reports, vol. 2nd. 373—Macnaghten, p. 424. 5—Para, 2nd, 
G—A somewhat sinular text is found in Macnaghten, p. 424. 
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of Crotriyas, are not lost to the owncr’s by another’s possession of 

them.” Manu:! “ A milch-cow, a camel, a riding 

XXXI. horse ; [a bull, or other beast] which has been sent to 

be tamed for labour ; and other things used with friend- 

ly assent, are not lost, [by length of time], to the owner.” Sent to be 
twmed, what is given in charge to another for the sake of taming. 


SECTION III. 


On evidence by witnesses (SAékshi). 


4% 1. In the Todaraénanda, Narada says: “But in 
Evidence by doubttul matters, when two men are disputing, strict 
W itpecscee A i ; . 
attention must be paid to their witnesses, as to what 
was seen, heard, or understood.” ; 


2. Brhaspati states the distinctions of them: ‘“ Witnesses are de- 

clared to be of twelve sorts, written, caused to be writ- 

Their nature. ten, concealed, or recollected ;? a member of the family, 

a messenger; a spontaneous witness? and one in 

nnswer; another man einpl6yed in the business; the king ; his superin- 

tendant [adhyaksha ;] and likewise the village.” Written, entered by 

the plaintiff in a deed. Caused to be written, one entered [in the 

same] by the defendant at the plaintiff's request. Concealed, one 

made to hear behind a partition, or the like. Recollected, reminded 

from time to time of the business [to be proved]. 7 aN a 

witness coming to give evidence of his own accord. One in answer, 

speaking after other witnesses, upon hearing or being told [their evid- 

ence]. Superintendent, the chief judge: and this is meant to include 

the assessors and other [members of the Court], by reason of this text 

of Katyaéyana: “The secretary, chief judge, and asses- 

XXXIL sors in succession, [are witnesses when the king pre- 
sides in a cause.’ |* 


3. The same author® says: “ There shall be nine, seven, or five, 
[witnesses]; even four or three ; or two may be taken, 
Andnumber. if they are both Crotriyas(a) ; a single witness shall not 
be examined at any time.” Written witnesses shall be 
two, as well as concealed ones; three, four or five, shall be the number 
of those caused to be written, spontaneous, reminded, men of the family, 
and likewise, those called 72 answer ; a messenger, and accountant, and 
—— 
. 1—Chap. 8th, v. 146. 
2—Bentham’s Treatise on Evidence, page 26 —57. 
3—Ditto, ditto, | page 89.—The term in Sanskrit signifies ‘ self-willed ’ 
4—The last hemistich is omitted in the text, and supplied here from Macnaghten, 
page 442. 
5—Probably Bihaspati, clucidating his own preceding text. 
(2) Brahmans well read in the Vedas —£d, 
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likewise one employed in the business, may give evidence as a single 
witness, and the king, as well as the superintendant [and other officers 
of the Court.”] 


4, YAjfavalkya declarestheadmissibility even of the written witness 
and the rest, as a single witness, with mutual consent of 
One witness both parties:! “ By the consent of both parties, even 
when legal. one person, of virtuous knowledge, may be a witness.” 
Vy4sa: “ A witness, whose actions are pure, and who 
knows his duty [towards men], whose word is known, is admissible, 
even if the only witness, when it is necessary, in criminal cases.” W/ose 
word is known, often seen to be a speaker of truth. <A single witness, 
ifunconnected with the party, may be taken in cases of deposit and 
the like ; for KatyA4yana says : “In a very secret deposit, even one single 
witness is declared admissible; as well as one witness, sent by the 
plaintiff in a case of things borrowed for use,’ Borrowed, ornaments 
or other Jewellery, as ear-ornaments or the like, obtained for the sake 
of a wedding, or the like. The same author says one witness is also 
admissible in disputes about saleable articles: “They shall cause the 
article to be identified by the very man who finished it; that single 
witness is in such a dispute declared good evidence.” (a) 


5. Vyasa details their qualifications: “ Persons religiously 


aie ae _ brought up, fathers of sons,purely descended, of'a good 
equisité quali. family, veracious speakers ; constantly performing their 
ficulions, . = 
duties towards Gods and men, who have forsaken hate 
XXXIIL and envy; Crotriyas, and those independent ; learned 
men; persons stationary ; and young men, may all be 
received as witnesses in case of debt or the like, by the wise.” 


6. Narada: “ Among companies of artizans, men who are artizans 
shall be witnesses; and men of one tribe among those of the same ; 
foreigners [outcasts] among those lving outside, and women among 
women.” Katyayana tells us who are men of one tribe [varga]: 
“ Bhrou calls them men of one tribe, who are wearers of [false] tokens,’ 
members of jot companies and of separate trades ;3 and other mer- 
chants; also communities [Samtihastha] and other such men. The 
Nayakas of the several communities, whether of slaves, bards, wrestlers, 
or the drivers of elephants, horses, and carriages, are termed in law, 
Vargi.” Y4jnavalkya makes this mention of those of another caste :4 


1—Macnaghten, page 447-449. 


(2) By Act IL of 1855 scc. 28, except in cases of treasorf the direct evidence of 
one witness, who is entitled to full credit, shall be suffictent for proof of any fact, but 
this provision shall not affect: any rule or practice of any Court that requires corrobora- 
tive evidence in support of the testiinony of an accomplice or of a single witness in 
the case of perjury.- 


2—Lingi. The context would induce us to apply it to the Lingait Vanfs of the 
Dakhan, who do actually wear a linga upon their arms as a distinctive mark. 

3—Creni and Pigi, for which sce chap. Ist sec. Ist para. 10; 2d para. lst—and 
chap 12th para. 3. 

4—Macnaghten, p. 442, Dig. Ist 
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“There should [in general] be three witnesses; persons who take de- 
light in acts ordained in the Veda and in sacred law-books ; and pro- 
perly, they should be of the same sex and class with the party for 
whom they give evidence: but, if that cannot be, those of all classes 
may be examined.” 


7. The same author tells us who are excluded:') “A woman, a 
minor, an old man, a gamester, an intoxicated person, 
a madman, an infamous person, a juggler, an infidel, a 
forger, one deformed, one degraded from caste, a friend, 
one interested in the subject-matter,(b) a partner, an enemy, a robber, a 
public offender, one convicted, an out-caste,and others, are incompetent 
witnesses.” An out-caste, turned out by his own family. From the 
phrase, slaves and others, and the like must be understood. Brhaspati ; 
“ The evidence of a mother’s father, and of a father’s brother ; of a wife’s 
XXXIV brother, and her maternal uncle; of a brother and his 

; son ; a friend, and a daughter's husband, is inadmissible 

in all disputes.” Nfrada:? “He, who not having been pointed out, 
comes and offers his evidence, is technically called a self-spoken man ; 
he is not proper to be examined im evidence.” Katyfyana. “Of wit- 
nesses recoided, and summoned by a litigant party, should one utter a 
contradiction, all will be rendered incompetent by that contradiction.” (¢c) 


Inadmissible 
witnesses. 


8. Of these also, N&rafla declares in some cases the admissibility : 
“Slaves, degraded persons, and the rest, who are de- 

Exceptions. clared not to be [legal] witnesses, may also be admit- 
ted to give evidence, with due consideration of the 

weight of the matter in dispute.” In the absence, says Manu:* 
“On failure [of witnesses duly qualified] evidence may [in such cases} 
be given by a woman, by a child, or by an aged man; by a pupil, by a 
kinsman, by a slave, or by a hired servant.” Y4jnavalkya: “ Al) 
persons may be witnesses in cases of adultery, theft, affray, and crimi- 
nal business.” Here, the separate mention of adultery, and the rest, im 
1—Macnaghten, p. 446; Reports Ist 105-6-7. ° 


(2) By Act 18 of 1855 sec. 11, no person shall, by reason of any interest in the 
result of any suit or of any interest connccted therewith or by reason of relationship to 
any of the parties thereto, be incompetent to give evidence in such suit.—/d. 


2—Macnaghten, p. 446. 








3—Macnaghten, p. 446. 


(c) Act IT of 1855 sec. 14 enacts that the following persons only shall be incom- 
petent to testify. 1, Children under seven years of age, who appear incapable of receiv- 
ing just impressions of gthe facts respecting which they are examined, or of relating 
them truly. 2, Persons of unsound mind, who, at the time of their examimation, appear 
incapable of recciving just impréssions of the facts respecting which they are cxamined, 
Or of relating them truly ; and no person who is known to be of unsound mind shall be 
liable to be summoned as a witness, without the consent previously obtained of the 
Court or person before whom his attendance is required. By sec. 15 any person who, 
hy reason of immature age or want of religious belief, or who by reason of defect of re- 
ligious belief, ought not, in the opinion of such Court or person, to be admitted to give 
evidence on oath or solemn affirmation, shall be admitted to give evidence ona simple 
een declaring that he will speak the truth, the whole truth, and nothing but 
the truth.— Za, 


4---Chap. 8th v.70. Reports Ist 106. 5—Macnaghien, p. 147. 
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treating of actions of a criminal nature, has reference to the act of 
adultery or other [offence] in a secret way. Ucanas: “A slave, a blind 
man, one deaf, a woman, a minor, an old man, and the like, these 
persons also, if unconnected with the party, are admitted as witnesses, 
in criminal cases.” Unconmnected, not partial to either side. 


9. Brhaspati: “Witnesses acquainted with the matter, if there 
be any objections to them, they shall declare faulty ; 
Objections to if the opponent charge as faulty [witnesses] who have 
oo of evi- no fault, he is worthy of a fine equal to it.” The op- 
saci ponent [vidi] here means the defendant. Equal to it, 
XXXV. an amount equal to what forms the ground of suit. 
Vyasa : “Objections to witnesses are to be recited in 
and proceedings court by the defendant ; and they shall cause to be 
thereon. read out [to the witnesses] all the objections, when 
taken down in writing, and they shall give a reply to 
them.” The meaning is, ‘having clearly set before the witnesses the 
disqualifications alleged, as taken down in writing [from the Defen- 
dant], they shall be made by the Court to state their explanations on 
the subject.’ The same author says: “ But on their admission [of the 
disqualifications], their evidence is never at any time fit to be received. 
But [if the case is] otherwise, the objections must be substantiated, 
with evidence, by the Defendant.”' “A person failing to establish an 
exception openly made against witnesses, should be punished ; but if 
proved, the witnesses are to be dismissed, and deprived of the privilege 
of giving evidence.” ‘ Moreover, they shall undergo humiliation in 
the mode consonant to the Castra: provided the plaintiff’s sole reli- 
ance has been placed on the veracity of the witnesses.” If otherwise, 
in case of their not confessing. Substantrated, made to acknowledge it. 
With evidence, by proof. The meaning is, that the charge shall be 
substantiated as clearly as possible. 


10. However, this text: “Objections to witnesses, apparent. to 
PuAKeE evela: the members of the court, or those universally admit- 
sation: ted by the world to be true, are to be taken for grant- 
ed, and not to be considered as requiring proof with a 
view to obviate that particular disqualification,’ has reference to wit- 
nesses publicly known to be in the confidence of the party.? In case 
of these disqualifications being unknown to the defendant, the same 
author says: “Those objections in proof [which are known] .are to be 
XXXVL made manifest by assessors in the time [of trial], be 
declared by the defendant; but concealed faults are to 

be pointing them out from the Cé&stra.” 


11. This is the meaning, ‘That concealed [objections] are to be 
declared, by quoting the (astra upon them, at [any], 

Time for stating time before the witnesses speak.’ But they are not to 
them. be mentioned afterwards, for thus says Brhaspati : 
For any legal objections to written deeds, as well as 





1—Macnaghten, p. 448. 


2—Bentham on Evidence, page 46, applies here, in as far as the Members of the 
Court are not bound to shut their eyes to their own knowledge. 
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to witnesses, which may exist, are to be declared in the time of trial; 
if mentioned afterwards, it shall not vitiate them as proof.” Mentioned, 
proper to be spoken ; that is, ‘proper to be stated in the commencement, 
according to the rule of grammar, “ The affix [kta] implies an act be- 
gun and not past! and likewise an agent.” Here this affix denotes the 
agent. Here, their punishment is stated by Katyayana: “ He who, when 
the matter has been spoken, shall charge, as disqualified, witnesses be- 
fore unsullied, and shall not state any cause for it, shall receive the low- 
est amercement.” Iu case of the inability of the witnesses to explain 
away the objections urged against them, the plaintiff must do it: thus 
says Brhaspati: “ The action of him whose documents or witnesses in 
a cause are alleged to be faulty, shall not be favorably adjudged, so long 
as he fails to clear them from the charge.” Then, the documents, &c. 


12. Ké&tyayana declares the punishment for suborning false wit- 
nesses: “ He, by whom false witnesses lave been set 
eee of up, through wicked desire of gaining any object, shall 
ae have the whole of his property confiscated, and then 
have his object made null.” Object made null, go without the object 
of his suit. 


13. Narada declares the means of discovering false witnesses: 
« He who, by reason of his wicked state, caused by his 
own crimes, appears as if ‘irresolute, goes from place to 
place, or runs after every person ; who suddenly coughs 
XXXVIL much, and likewise every now and then draws his 
breath ; who scratches, as if writing, with his feet ; and 
who shakes his hand and clothes ; whose face changes colour, and whose 
forehead sweats; whose lips become dry, who looks above and about 
him, and who speaks much, in a hurried manner, without restraint, un- 
questioned, such an one is to be known for a false witness: they shall 
punish one so sinning severely.” 


False wituess- 
es. 


14, Katy&yana and Manu? state the mode of examining witnesses : 
“In the forenoon, let the Judge, being purified, seve- 
rally call on the twice-born, being puritied also, to de- 
clare the truth in the presence of [some image, a sym- 
bol of] the divinity, and of Bréhmans, while the witnesses turn their 
faces either to the North orto the East.” Manu: “ The witnesses 
being assembled in the middle of the Court-room, in the presence of 
the plaintiff and the defendant, let the Judge examine them, after hav- 
ing addressed them [all together,| in the following manner: ‘ What ye 
know to have been transacted in the matter before us, between the par- 
ties reciprocally, geclare at large, and with truth; for your evidence in 
this cause is required.’ ” 


15. In disputes about kine, horses, and the like, the same author 
requires the production of the thing in dispute: “ In 
Production of ihe presence of the plaintiff and defendant, and in com- 
the disputed arti- ‘ 
cle. pany with the thing to be proved, they shall cause 
them to state their evidence openly; not at any time 


0 


ee a ar a rr pe EO | 





tt 


1-—Cole. Mit. 306. note. 2—Chap. 8th v. 87. Macnaghten, p. 447. 
3—Chap. Sth vy, 79-80. Macnaghtcn, 447. Strange, Ist 310, 
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without having it before their eyes. Evidence may be given upon the 
disputed article alone, without either attending, in some cases; this is 
the law in causes respecting quadrupeds, and likewise in those for bi- 
peds, and fixed property.” “In disputes about articles of weight, num- 
ber, or measure, ! they may also in its absence, cause the witnesses to 
state their evidence. In all matters capable of proof, evidence is requi- 

XXXVIII site, but not otherwise.” Wothout either, in some 
cases; that is, without both the plaintiff and defen- 
dant, in presence of the disputed article. In sdme cases, meaning, 
in cases of quadrupeds and the rest. Artecles of weight,, gold, or the 
like, proper to be weighed. Of number, coin or the like, fit to be 
counted. Of measure, things proper to be measured, as rice, wheat, 
and the like. Jn absence, in default of the production of the thing to 
be proved. Jn matters capable of proof, in disputes at law. 


16. In cases involving murder, the same author says, the deposi- 
tions of witnesses are to be taken in presence of Siva: 
Further nue. “Tn charges of killing living creatures, they shall de- 
“eon liver their evidence in presence of Civa; in default of 
the marks, they shall cause them to deliver it; not 
otherwise.” It, the deposition of the witnesses, to be given in default 
of marks of the murder. Otherwise, in existence of marks of the mur- 
der. The same author says: “ Procrastination must not be used by 
the king in the examination of witnesses ; it becomes a great fault, by 
reason of the time [lost], and bears the quality of denial of justice.” 
Né&rada: “Having called the witnesses, and bound them down firmly 
by an oath, he shall examine them separately, all of them well versed 
in the established rules of life, and acquainted with the matter in dis- 
ute.” Vasishtha: “ That act, which was seen by all of them together, 
is to be told by them even in the same manner [together]; but that 
which was [seen] by them separate, shall be related separately by each. 
XXXIX But where the acts known by the witnesses, were done 
i at different times, each shall then be made to depose 
[separately]; this rule is declared.” 


17. Manu:? “Let the Judge cause a Br&hman to swear by his 
pesuie tot veracity ; a Kshatriya, by his horse, or elephant, and 
jails: his weapons; a Vaigya, by his kine, grain and gold; 

a mechanic, or servile man, [Qudra] by [imprecating 
on his own head, if he speaks falsely,] all possible crimes.” “ Br&hmans 
who tend herds of cattle, who trade, who practise mechanical arts, wlio 


1—The gloss enumerating only articles of quantity, it might'be doubtful, did com- 
mon sense allow such a supposition, whether articles measured by length were not 
excluded, but the latitude always claimed for that frequently occurring phrase, ‘the 
like’ would include measures of length as well as quantity. 4’di, ct cetera, the like, 
the rest. The same is not unknown to the Hing ish law. Burn’s Justice, Preface 
to 1st edition. ‘Also, upon another account, he hath sometimes made use of more 
words than otherwise he would have donc, namely, to avoid the frequent repetition of 
the term, &c. which is a vague expression and apt to create uneasiness in the reader’s 
inind, for that he cannot be satisfied from thence how much or how little is intended 
to be understood.” 

2—Chap. 8th, v 118, 102. see post, Chap. 3, para. 3. 
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profess dancing and singing, who are hired servants, or usurers, let the 
Judge exhort and examine as if they were Cidras.” “They who are 
fallen from their proper sphere of life; they who live by the bodies of 
others ; they who long for the privileges of twice-born men, are to be 
examined as if they were Cadras.” The meaning is, that he should 
exhort them thus: ‘By speaking contrary [to truth], your honourable 
character will be lost,’ or the like. 


18. The test for depositions of witnesses is declared: “The king 
shall declare the matter in dispute clearly proved, if 
the evidence be nothing wanting as to the place, [or 
country], the time, age, thing in dispute itself, the name, caste, [family 
or kind, its weight [or measure].” Y4jnavalkya states this [rule for] 
decision on the counter-statements of witnesses :! “If the evidence be 
discordant, the testimony of the greater number shall prevail; if the 
witnesses be equal in number, the testimony of the virtuous; if vir- 
tuous men depose two inconsistent facts, the testimony of those who 
are most eminent by their honesty.” 


Test of evidence. 


19. The same author declares the punishment for not deposing 
after having agreed to give evidence: “If aman does 
not give his evidence, he shall be made by the king to 
pay the whole debt, with a tenth imposed besides, be- 
fore the lapse of forty-six days.” The whole, including 
interest. A tenth, together with a tenth share. ‘l'his tenth share is to 
be taken [from the witness] by the king; and the debt, with its in- 
terest, is to be taken [from the same] by the creditor. This is on the 

authority of the Mitékshara. The punishment for re- 

fusal to give evidence, by a witness knowing [any thing 
of the matter] is thus stated by the same author:* “ He who, having 
becn called on for his testiinony, being influenced by his passions, con- 
ceals it from others, should be made to pay eight fold, and if a Brahman, 
should suffer expulsion.” Be anade to pay, eight times as much as the 
fine laid down for a defeat ; if he be a Brahman, and unable to pay this 
fine, he is to be banished. Kshatriyas and the other [lower castes] are 
to be made to work at their own proper profession, according to the 
Mitakshara. 


20. Manu 3 “The witness who has given evidence, and to whom 
within seven days after, [a misfortune] happens, [from] 
disease, fire, or the death of a kinsman, shall be con- 
demned to pay the debt, and a fine.” Y4jnavalkya: “Even when 
evidence has been delivered by witnesses, if other more excellent wit- 
nesses, or double the number of the first, depose contrary to them, the 

first witnesses shall be déclared false.” 
ud . 21. Né&rada: “ But after the cause has been de- 
cert cided, all proof, whether by documents or witnesses, 
shall be useless, provided it were not made known 

before.” 


1—Cole. Digest, Ist, 233, note. Macnaghten, p. 449. 
2—Macnaghtcen, p. 452. 3—Chap. 8th, v. 108. 


Punishment for 
refusing to give . 
evidence. 


Further,test. 
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22. Yajnavalkya declares a command for witnesses giving 

untrue statements in some cases, and the penance for 
me ury when go doing :! “ Where men of the four great classes would 

be liable to suffer capital punishment, there indeed the 
witness may speak untruths: A Sérasvata oblation must be presented 
by regenerate men, for the sake of purification from the offence.” 
Vishnu declares the penance for Cfdras: “And a Cadra shall give 
one day’s fodder for ten kine.” One day’s, that is, what will be fully 
sufficient for their food during one whole day. Thus far of witnesses. 


CHAPTER III. 
On Ordeal, (Divya). 


1. It has been thought useless and unnecessary to translate the 
Chapter on Ordeals, of which a sufficiently copious account Is given in 
Sir F. Macnaghten’s work on Hindi Law, page 460 et seq., to which, 
as well as to a very interesting paper in the first voluine of the Asiatic 
Researches, page 389, on the same subject, the reader is referred. But 
as one mode of Ordeal is by oath, the section relating to it is here added, 
for the satisfaction of those who consider an-oath necessary duly to ap- 
preciate testimony; though it will be observed, this oath of Ordeal 
evidently refers to the litigating parties, and not to witnesses. 


2. Nine modes of Ordeal having been discussed in order, sas 
enumerated in the following text of Brhaspati :' “Or- 

deal by the Scales, by Fire, and by Water, [are the 
three first]; that by Poison [the fourth], and by consecrated Water, 
[Kosha] is the fifth ; that by Hice is stated as the sixth, that by Burn- 
ing Oil the seventh, that by Iron is named as the eighth, and that by 
* 4- 


Lot is recorded as the ninth,” * * * = * * * 
* * x * * * ¥ * 


Nine sorts of it. 


we come to 


1—Macnaghten, p. 454 q. v. 


9—TEllis’s Lectures, part the third. “Oaths and Ordeals; the several kinds of 
expurgatory ordeals (namely, according to Yajfiavalkya and others, agni-divyam by 
fire; Jula-divyam, by water; Visha-divyam, by poison ; Kosha-divyam, by holy water ; 
and, according to Narada and others, Tandula-divyam, by chewing dry rice; Tapta 
mAsha-divyam, by taking gold from clarified butter while hot ; Ph4la-divyam, ‘by the 
hot ploughshare ; Dharinaja-divyam, by taking one of two images, rcpresenting justice 
and injustice, from a covered pot]; occasions on which the ordeals may be lawfully 
performed ; the penalty incurred by the party demanding the ordeal, in case his adver- 
sary succeeds in performing it ; the seasons of the year in which, and the persons, con- 
sidered with respect to caste, age, sex, &c. by whom, the several ordeals may be legally 
performed; nature of the ordeals to be perfurmed in suits for property, determined by 
the value of the thing in dispute ; places where the ordeals can be legally performed; 
the punishment to be inflicted for failure in an ordeal; ceremonies common to all or. 
deals, as upavasanam, fasting, &c.; particulars to be observed in the performance of 
the several ordeals ; and first, in the ordeal of the balance: materials of which the 
scales are to be made; mode in which this ordeal is to be performed; the same with 
respect to the ordeal by fire, water, poison, holy water, rice, gold, the plough-share, and 
images; different kinds of imprecutory vaths, and occasivus ou which they are lawful ” 
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Oaths [Capathaés,] Manu:’ “ Let the Judge cause a Brahman 
he oath, v2 Sweat by his veracity: a Kshatriya, by his horse, or 
LXXx ~—s elephant, and his weapons; a Vaigya, by his kine, 
grain, and gold; a mechanic, or servile man, [Cadra] 
by [imprecating on his own head, if he speak falsely,] all possible 
crimes.” And Brhaspati says, “ A man’s honour, vehi- 
cles, weapons, kine, seed, and gold; [imprecation] by 
the.feet of the Gods and of Brahmans, ae by the heads 
ofhis children or wife ; all these oathsare declared at all times attainablein 
small disputes. Jneriminal accusations, ordeals are declared puri- 
ficatory.” (a). 


In what cascs 
permitted. 


4. Yajnavalkya: “ He, upon whom no frightful calamity happens, 
whether by the act of God or the King, within the term 
of fourteen days, shall be held pure; there is no doubt.” 
Frightful, great. One of small moment, according to 
the Mitékshara, [does not affect him], because of the non-inviolability 
of mortal bodies. K&tyayana also: “ He to whom a frightful calamity 


does not happen, whether by the act of God or the King, within four- 


The result how 
determined. 


teen days, is to be known as one pure by his oath.” Calumity, accident. 
; “es 1 * vet! re 2 me 4 ry ae 
LXXXIL. Frightful, causing great anguish. According to Vacha 


*spati Misra and Smartta Bhattaéchdérya, a small acci- 
dent does not affect him,® because it is the lot of humanity. Again 
Katyayana says: “ Now in ease of contradiction [of the oath] by ten 
Gods, within twice seven days, the debtor shall be made, by every pos- 
sible means, to pay the moncy sued for, and a fine as well” “ When 
to hn» alone, and not to all, there happens disease, fire, or the death of 
a near relation, he shall be inade to pay the debt, and a fine.” “ Fever, 
dysentery, boils, great pains in the deepseated bones, discases of the 
eyes, or of the throat, or madness, and pains in the head, with loss of 
use of the hand, are the heaven-directed diseases of mankind.” = Ia con- 
traduction by the Gods, death of a relation or the like, happening to him 
alone. By this, [is- intended], the exclusion of epidemic diseases and 
the like. Here, by the phrase to hia alone, distinguishing the before - 
mentioned debtor, is meant the mark of disease or the other calamity 
accruing to the debtor alone, not to his sons or other [relatives]: and 
those, only great, not slight ones, as has been already mentioned. By 
this reasoning, it means only a mark appearing against the defendant 
himself, as some uncommon disease, or the like, according to Vachaspati 
Misra. For this very reason, the death of a near relation is specitied, 
but not their diseases or the lke. 


1—Chap. 8th, v. 113, Ante. Chap. 2, Sec, 3, para. 17. 


(a) Act V. of 1840, which substitutes solemn affirmations for oaths among Hindus 
and Muhamadans, does not extend to any declaration or affirmation made in any of Her 
yesty’s Courts of justice, See 1 Mad. 1, C. Rep. 99. —Zd, 


E 
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CHAPTER IV. 

ON INHERITANCE, [DA‘YA-VIBHA’GA]. 
SECTION IL. 

Of Property ov Ownership, (Svatea),” 


1 Now we come to speak of such ownership, as js necessary 
eee for deciding regarding heritable property. The distine- 
siete, jon ©" tions as to its power and operation, are produced by 

purchase, acceptance, &c. The reason of this is, that 

LXXXII the causes of purchases, &c.arise from worldly transac- 

arse tions alone, not from the CAstra ; for proprietary rights 

understood even by those not acquainted with that sacred 

coae, in deducing it from which the subject is needlessly enlarged. 
Bhavan4tha is of this opinion in his Naya Viveka. 

2. As for the text of Gautama :' “ An owner is by inheritance, 

ee eee purchase, | partition, seizure, or finding. Acceptance 
sHareenlane a as for A Brahman an additional mode conquest for a 
Kshatriya; gain for a Vaigya or Cudra,” it is by way 

of repetition in matters established in the world. For people admit 
inheritance [to be] in that, which becomes one’s own by the mere loss 
of the owner’s property therein. The word mere is used to include 
pee seizure, [or acceptance] and the rest. Here even, in such like 
oss,the word inheritance, has force ; by reason of its joint application [in 
the text] to purchase and the other means of ownership. And the 
same may be proved by the argument, that ‘ without admitting a cause 


[there can be no effect |.’ 


8. According to Dhérecvara A’chfrya: ‘The ownership of sons 
Argument, that and the rest, in the wealth of the father, is not genera- 
ownershipis genc- ted previously during his life, but is produced by par- 
rated by birth, not tition”? And the author of the Smrti Samgraha says 
by partition. the same. But itis not so; for, from the plain sense 
LXXXIV. ofthis text: “ Even by birth, ownership in wealth is 
obtained,” and other similar ones, it is evident, that, ownership in the 


father’s wealth depending on the tilial relation, itis generated even by 
, 4.1 Tdha cama vecnits! from this text of 


is the same, in 


Vajiiavalky 
Pea ie or ina corodygor in chat- 


iori [prasakteh] 





244-250. Reports vol, 2d 312, 514, 
2—Cole, Mit. 277-8, 
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is no equal ownership in [property] acquired by the great-grandfather, 
and other [more remote ancestors]. And the argument of ‘cause and 
effect’ might here be repeated. 


4, As for this text of Devala:! “ When the father is deceased, let 
the sons divide the father’s wealth; for sons have not 
Text of Devala ownership, while the father is alive and free from 
defect ;” the first hemistich eomprehends up to the time 
of partition, because it declares the [ascertainment or] instrument, or 
agents, of the [act or] ceremony ; but the last hemistich refers to their 
dependance, as declaring the saine person’s praises ; but it does not mean 
the absence of ownership. It is also made clear in this 
and of Gankha. text of Cankha: “ From this it results, that while the 
father lives, sons shall not divide the wealth: even if 
there should be afterwards an increase by [means of] them, still the 
sons are unfit, by reason of their dependance upon the wealth and 
religious offices of the father.” Here, dependance 

explained. is specified immediately, with a view more strong] 
to inculvate the foregoing prohibition. ‘Even if 
by them subsequently, [be made] is the proper interpretation. By 
them, by the gons, subsequently to their birth. Jnerease, what is 
be obtained by acceptance, or the like. The proposition 
LARAY. is this: “If in property accepted by sons or other 
theirs], their dependance [is clear] from the [father’s] undisputed owner- 
ship, how [can we doubt their dependance] in property acquired by the 
father. And this dependance attaches to partition, supererogatory 
moral observances, industry, and the like. Sv also H&rita’? “ While 
the father lives, sons are not independent in regard to the receipt and 
alienation of wealth, to the partition of it, or to ceusure.” By the words 
receipt and alienation, supererogation is pointed out. Censure, according 

to Madana, means, reproving of theslaves and other [household servants]. 


5. As for this text:? “The father is master of all gems, pearls 
Anonymous text, and corals; but neither the father nor the grandfather, 
touching the pow- 18 80 of the whole immovable estate,” it also means the 
er of the father father’s independance, only in the wearing and other 
and grandfather, [use] of car-rings, rings, [&e.], but not as far as gift or 
explained. other [alienation]: neither is it with a view to the ces- 
sation of the cause of his ownership on the production of a son. This 
very meaning is made manifest also by [the text] noticing [only] gems, 
and such things as are not injured by use. Even so, this text :+ “Though 
immovables and bipeds have been acquired by the man himself, a gift 


emerges fy ee ae a a oe eae are ees 











1—Coles. Jin. Va. page. 9. Digest 2d, 522. 

9—Colebrooke’s Jimitta Vahaha, 19.—Digest, 2d 627.q.v. Jn all the translations 
of this text, as well as in some of the original versions of it, there is nothing about 
“partition.” The word has crept in from a modern copy of the Maytkha procured at 
Benares, and used in preparing it for the press. It will be observed that there is a va- 
riation in the readings of the last part in all the books. 

3—Cole. Mit. 254, whore the word “ sarvvasya” is translated “of af? [other move 
able property |;” but the present version is made conformable to the interpretation of 
our author. Reports 2nd 451. 

4—JTu some works this text is assigned to Vyasa, Here and in the 

ge 207, it le anonymous, 
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orsale ofthem should not be made without convening all thesons,” is only a- 
prohibition against their gift, sale, or the like, not against the use of them- 


6. Now the pre-existing undefined [joint] ownership of more than 

_. one brother or other [co-heir] 1s, by partition between 

Ownership is each, defined and made apparent. On this point some 

Na a ad OR a one has said: “ This [ownership] is produced different, 

esa. y asa separate portion, by the destruction of the former 

ownership contained in the common property.” But, 

justly speaking, since prolixity arises in considering the production of, 

another ownership on the destruction of the former ; therefore [separate | 

LXXXVL ownership, existing even originally from community 

[of interests], 1s discovered by partition, by the result 
furnishing separate substances or things. 


7. To return to the Text:! Acceptunce is for a Brdhman an ad- 
Resuotionwat ditional mode ; that is, according to some, ‘ What is 
the argument, of Obtained by acceptance, is the Brahiman’s additional 
Gautama’s text, fimode of] inerease. With reference to inheritance, 
as rclatestoBrah- and the other [five modes common to all], this accept- 
ae ance is, for a Brahman alone, an additional mode. It 
results therefore, that conquest and the other [modes onumerated]| are 
in like manner [additional] for Kshatriyas axd the rest. 


8. In conquest also, where the property of the conquered consists 
in houses, lands, money, or the like, there alone [own- 
ership] is acquired by the conqueror; but in the re- 

venues’? of the conquered, the conqueror possesses the same, but no 
property in them. Even so in the sixth [book of the Min&amsé&]: “The 
whole earth must not be given away by the king of the world, neither 
The ine haste. 2 [whole | district [mandala] by the ruler of that dis- 
right to the soil, trict. But the property in each village, house, or 
but mercly to the other [portion] of a whole country or a district of it, 
revenue arising belongs solely to the owner of the soil [bhfaika] or 
from i. other [proprietor]. The revenue only [may be taken] 
by the prince. Therefore, in gift, or other alicnation of such lands as 
are here made mention of, a gift of the land is not brought about; we 
must only suppose a mere livelihood [given by the prince out of his 
revenues]. But in purchases from the owner of the soil, even owner- 
ship accrues in the [property transferred], whether houses, land, or 
other. Then indeed, the bencfits of a gift of land also may be obtained 
fromit[ by buying land fromthe ownersand then giving itaway incharity. | 

9 Gaim, [Nirvishta] is that which is acquired by usury, agri- 

- culture, commerce, tending of animals; and [secondly] 

a aigyas aud what is acquired by servicé. From the dictionaries, we 
' find the synonymes of ‘ Gain’ to be, ‘ Hire, and ‘ En- 
LXXXVIL joyment. Hire again, is defined to be Service. En- 
joyment, is usury and the rest. Here, the first men- 


1—Of Gautama, para. 2. 


_ g—The terms, ‘kara grahita,? ‘kara graha,’ are uscd in the same sense in the 
inscripticn in As. Res, 9th, 419 note q vy. 
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tioned [are sources of gain] to the Vaicya -class: The second [service] 
to the Cadra class. 


10. Now, the reason of sale and other transfer of property, is to be 
deduced solely from worldly motives, [and not from 
law; with which proposition we set out.| And in like 
manner, popular practice is established in the owncr- 
ship of calves and other [produce] of a man’s own cow, or the like: but 
it would not be so, if it depended on such means only as_ the law fur- 
nishes [for deciding such a question], because we do not learn from the 
law the means of distinguishing the produce of one’s own cow or the like. 

11. Yet, [an opponent may say]: ‘ There may be ownership 1h 
daughters, sons, or other issue of a wife, in the same 
way as there is in the produce of one’s own cow ; [and], 
a case of necessity being assumed, [for instance,] by 
the rule: “ In a vicvajit sacritice a man gives the whole of his posses- 
sions,” the gift of every thing being granted, the necessity thence arises 
for the gift of a daughter or son, and therefure your reasoning from the 
sixth book of the Mimamsd, [that they are not to be given], will be at 
variance with such rule.’ 


Conclusion 
drawn, 


Opponent’s 


argument 


12. [I angwer] No; because there being no such property in a 
Refuted. wile as thpre is in a cow or the like, there cannot be 
any property in the children produced from her: And 
in a worldly sense, the reason of ownership is determined, solely in the 
production of that which contains the principles of ownership. Neither 
can it be said, that property may also exist in wives, from acceptance 
[in marriage]; for then, by reason of the absence of property possessed 
by Kshatriyas and the other [two classes in] their wives, from their 
want of the [right of] acceptance, there is also a want of it [property] 
in their issue. : 


13. Therefore, since the text} “ This law is propounded by me 

in regard to sons equal by class,” restricts the taking 

Argunent = = of an adopted son solely to one equal in class; and 

drawa trom ails; singe with respect to Kshatriyas and the rest, accept- 

tion of an adopted waa 

ane ance of an adopted son is even secondary; then also 

with respect to Brahmans, it is not the principal mode ; 

because it is contrary to reason to have two contrary, but connected, 
explanations of performing one and the same rite. 


Neither can it be said that a Bréhinan alone is entitled to the 

rite of accepting a son, and that a Kshatriya is not 

_ Power of adop-  efititled, since we know that the right [of accepting : 
ee restricted son] doés pertain to them, from the following and other 
Me eae texts of Caunaka and others? : “A daughter’s son as 
well as a sister’s son, are affiliated by Cadras.”) Even 

so, in the marriage of a Br&hman with the daughter of a Kshatriya or 
other [lower class], by the Br&éhmya rite, the secondary rank must be 
admitted, both for the gift and acceptance; otherwise they are princi- 
pal. Thus two explanations [of the saine rite} are [here again] oppos- 


—Cole. Mit, 320, 2—~Sec post, sec. Sth, para 
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ed. As regards Kshatriyas, the admissibility of all to Brahmya nup- 
tials and the rest is in no degree contrary [to texts.] Even so Migra 
in the Tantra Ratna has said: ‘ The gift of sons and the rest is inferior 
for secondary ].’ 


15. Neither are we to suppose [absolute] property, merely because 

the laws of languave [admit the expression], ‘ own 

_A-verbal objec- Wife, son, daughter; for in the same way as we say 

tion, over ruled. : : Pg eee ? = ; . 

own father, ‘own mother, and the like, the expres- 

sion also arises in speaking of kindred. If so, the power of the word 

‘own, might likewise affeet the term kindred, for in dretionaries we 

find: “In the word kindred, the pronoun own. [is feminine]; in soul 

fit is masculine]; in /iadred, it is [common to] three [genders]; and in 
the expression peculiar wealth,' it is neuter,” 


16. - However, since in the sixth book of the Mimamsa, gift of a 
slave born in the fainily is mentioned, this point must 
edge pre- be considered. Since property in the mother is want- 
ing, from absence of the complete power of gift, accept- 
ance, purchase, sale, and the like, then in the household-slave begotten 
on her, there is also an absence of the power, from the impropriety of 
#. This conclusion is conformable to the argument with which we 
set out. ‘. 


SECTION IT. 
Of Heritage, (Dayu 


1. Wealth not re-united, nor put back again into a common stock, 
and [still] admitting of partition, is Heritage: By not 
re-united, I mean to exclude wealth [never before joint, 
and now first] united for purposes of gain or the like, 
LXXXIX. because the term ‘ partition of heritage, does not apply 
to dividing of [wealth] thrown together by merchants. 

In like manner we must also exclude re-united property, in the sense 
in which that term will hereafter be defined.?, Even as [we find] in the 
Smrti Samgraha : “ That which is received through the father, and that 
received through a mother, is described by the tern Heritage: 'The 


Definition of the 
Term. 


partition.” The word father 
general, as a part for the whole. 


1—Jn the Amara Koga, page 108, the expression is “ Svostriy4n dhane,’’ signify- 
ing, “the pronoun is not feminine, in the wor wealth,” instead of ‘Svannije dhane,’ as 
here. Neither in the TrikAndi, [page 76], norin the Madini, [page 154], is the reading 
like the Maytkhé ; and in the Benares copy, it is according to the Amara Koca, . 


, section 9th, 
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2, This heritage is of two kinds, obstructed and unobstructed. 
a When the life of the owner of the property, or that of 
It is of two his sons, or other [heirs], is interposed, that [property] 


kinds, is [termed] obstructed ; for instance, the wealth of 
Obstiucted. uncles, and the like. But where ownership accrues to 
sons, or other [next heirs], solely from affinity to the 

And unob- owner, without reference to other means of acquiring 
structed. property, [the heritage] is then unobstructed, as, the 


wealth ofa father. This is the definition of heritage. 


SECTION III. 
Of the Partition of Heritage.—(Ddéya-Vibhdga.) 


1. This N&rada declares:1 “ Where a division of the paternal 

estate is instituted by sons, that becomes a topic of 

litigation, called by the wise, partition of heritage.’ ” 

The word sons includes [by synecdoche] grandsons, 

and the rest. Athd in the same way, by paternal [is intended the estate 

of] the grandfather and the rest. But Madana? has the very words, 
‘of a father and the rest.’ And this definition, of ‘ par- 
tition of heritage, has been declared. 


Definition of the 
Term. 


2. Even when there is a total failure of common property, a par- 

It may take tition may also then be made, by the mere declaration, 

place without the ‘I am separate from thee.’ A partition may even be a 

existence of pro- mere mental distinction. This exposition clearly dis- 
perty. tinguishes the various qualities of this [teri]. 


SECTION IV. 
Lhe Periods of Partition —( Vibhdga-Kala.) 


cancwme Geigaap ome 


1. Manu: “After the death of the father and mother, the bro- 
Partition of the thers, being assembled, may divide among themselves 
paternal — estate, the paternal [and maternal] estate; but they have no 
may take place at power over it, while their parents live [unless the father 
three periods, viz. cloose to distribute it].” By inserting the word and 
after the father’s the congummation of [both their] deaths is not requir- 
is ed. Even thus, in the Madana Ratna and Smrti Sam- 


—_ 





i—Of the various readings of this text noticed by Mr. Colebrooke, in his note to 
Mit. page 243, where it will be found, the author adopts the following, ‘ pitryasya.’ 
‘prakalpyate,’ ‘tadvivada padam,’ and ‘ yatra,’ 


2——The Madana Ratna, referred to for this reading, by Mr. Colebrooke, and for- 
merly mentioned, page 1 note. 
3—Chaptcr 9tb, y, 104, Cole. Mit. 263, Jim. Va. page 8, Digest 2d, 521, 
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graha: “ A partition of the father’s wealth may take place, even whilst 
the mother lives, for this reason, that without her husband, the mother 
does not from her independence also derive ownership. “A partition 
of the mother’s wealth also may take place, in like manner while the 
father is alive, for, if there be issue, the lord [of the wife] is not lord of 
the wife’s wealth.”! 


2. This is opposed to a text of Brhaspati:? “On the demise of 
both parents, participation among’ brothers is allowed : 
Or before it, if and even while they are both living it is right, if the 
ee ne mother be past child bearing.” Né&rada:3 “Let sons 
st — child-bear- ys S ; 
me. regularly divide the wealth, when the father is dead; 
or when the mother is past child bearing, and the 
sisters are married; or when the father’s sensual passions are extin- 
euished.” Sensual passions, desire. Hatunguished, averse. The expres- 
sion, and the sisters are married, must be taken collectively with [the 
mother’s] child-bearing, and extinction of [the father’s] passions, after 
the simile of the crow’s eye. * 


3. Gautama:® “ After the demise of the father, Jet sons share his 

estate. Or, while he lives, and the mother be past 

Or, with the child bearing, if he desire partition.”, From this ex- 
father’s consent, ee: A - oe a aalae: i ale 

at any time. NCL. Pression, ¢f he desire, partition is declared legal also, 

j before the mother is past child-bearing, by the father’s - 

wish alone. 


4, Brhaspati declares partition in some cases without his wish : 
“The father and sons are equal sharers in houses, and 
Partition ofan-  Jands, derived regularly- from ancestors : but sons are 
ee not worthy [in their own right,] of a share in wealth 
aie caine ie acquired by the father himself, when the father is un- 
father’s consceut. Willing :” From which it results, that sons are worthy 
of a share in property, acquired by the grandfather or 

other [ancests:], even though the father do not wish it. («). 


5. In the vrandfather’s property also, partition in some cases de- 
pends on the father’s pleasure, say Manu ® and Vishnu: 

With exception “ And if a father by his own efforts, recover [a debt or 
eae . ie property unjustly detained] which could not be re- 
own exertions, covered before [by his father], he shall not, unless by 


his free will, put it into parcenary with his sons, since 


1—Sce Section 10th on “ Woman's property.” ‘ 
. %—Cole. Jim. Va. 23-36. Digest, 3d, 18-78. . 3—Cole. Mit, 260. 

4—That bird being fabled [from its singular modc of pcering,] to look two ways 
al once, Cole. Mit. 358 note. 

5—Colebrooke, Mitaksharé, 260, but I have here followed the translation given in 
Jimuta Vahana, page 24, as more conformable to the doctrine of the Mayikha, which 


allows only three periods of partition, The Mitakshara on the other band asserts, four, 
and in support of this doctrine, divides this very text of Gautama into thrce portions. 


6—Chap. 9th, verse 209. Cole. Jim. Va. 28.—Mit. 270. Digest 3d, 33, and the 
note there. 


(«) See Negahinga Mudati vy. Subbiramapniya Mudati, 1 Mad. H.C. Rep. 77,—£d, 


VYAVAHA’RA 


Over which, as 
well as over his 
own acquisitions, 
the father has full 
dominion. 


dominion 1s ordained. 
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in fact it was acquired by himself” Brhaspati :' “Over 
the grandtather’s property, which has been seized [by 
strangers], and 1s recovered by the father through his 
own ability, and over [any thing], gained by him 
through science, valour, or the like, the father’s fall 


He may give it away at his pleasur e, or he may 


detray his consumption with such wealth ; but on failure of him, the sons 
are pronounced entitled to equal shares.” 
e 


6. Narada? 


Circumstances 
invalidating the 


father’s power. 


“A father who is afflicted with disease, or influenced 
by wrath, or whose mind is engrossed by a beloved 
object, or who acts otherwise than the law permits, has 
no power in the distribution of the estate.”  Harfta: 4 
“Tf the father be free from desire, old, perverted in 


mind, or long afflicted with disease, partition of his wealth [may be 


made.” 


without desire of partition. 
contrary to law. 


Free from desire, according to the Madana Ratna, means, 


ce ?) ner tidl bar aneeaeed, following practices 


The sense is, ‘that partition may be made, even 


against the will of [such a] father, 


7. Hérita says, that when the father is incapable, partition 


XCIT. 


The eldest son, 
mothat case, mia- 
nazes the estate 
and the distribu- 
tion of it; or the 
vext after lium, 
with his consent. 


tended] From this it results that 


takes 
place by the concurrence of the oldest son! © But it 
he be decayed, remotely absent. or afflicted with 
disease, let*the eldest son manage the affairs as he 
pleases.” Cankha and Likhita:® “Tf the father be 
incapable, let the eldest son manage the atfhirs of the 
family ; or, with his consent, the next brother conver- 
sant with business.” Zhe wert, the one born after 
him. Partition by the pleasure of one capable of the 
maintenance and other [eare}] of the family [as m- 
ifall be so [qualified], it is  [im- 


material or} undetermined. 


8. Yajiiavalkye 


On voluntary 
partition by the 
father, shares de- 


fined. 


-4« When the father makes a partition, let him 
separate his sons [from himself] at his pleasure, and 
elther [dismiss] the eldest with the best share, or [it 
he choose|, all may be equal sharers.” A voluntary 
partition alone [is denoted] by the last hemistich ; 
since the dependance of the will in the two cases men- 


tioned, has been above declared, from the impropriety of independance ; 


[and further] from the inconsisteucy 
struction] of the text: 


rupees | ; 


to anothey a single kauri; 


fwhich would result tm such con- 
{For then one might give} to one a lakh [of 
toa third, nothing at all; which 


]—Cole. Jim. Va. 134, the regding of which, ‘Bhogaucheva,’ is here followed 


Digest, 3d 32. 


2—Cole. Jim. V4. 52.—Mit. 263. Digest 2d, 541. 


3—This text is found, but with a different reading, in Colc. Jim. 


Va. page 19, to 


which, with the note there, the reader is referred. 


4—Cole. Jim. Va. 19. Digest, 2d, 527. 


d—The first hemistich of the stanza of which this is the sequel, occurred before at 


see Ist, para. 4, 


6—Cole. Jim. Va. 19. Digest 2d, 533. 


~ 


—Cole. Mit, 258. Jim. Va. 51. Digest 2d, 539. 
F 
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ee would be no [fair] exposition (of the law]. A distane- 
F artition by de. tion in the share. of the eldest, is noticed by Manu :' 
duction as defincd co yy . ‘ aes . 
The portion deducted for the eldest, is a twentieth 
part [of the heritage], with the best of all the chattels; 
for the middlemost, half of that, for a fortieth] ; for the youngest, a 
quarter of it, [or an eightieth] :’ But, if there be no deduction, the 
shares must be distributed in this manner: Let the eldest have a double 
share, and the next born, a share and a half, [if they clearly surpass the 
rest in virtue and learning ;] the younger sons must have each ashare : [if 
all be equal in good qualities, they must all take share and share alike.’”’] 


9. Between twins, the birthright of that one first born is thus 

declared by Manu :? “ The right of invoking Indra by 

XCHL, the texts, called Svabréhmany4, depends on actual 

priority of birth; and of twins also, [if any such be 

— Primogeniture conceived] among [different] wives, the eldest is he, 

incuse OL twhis. — who was first actually born.’3: “ Among twins, to 

him whose face [kinsmen] first see after his birth, 

belong [the privileges of] male ofispring, [the right of performing ob- 
sequies| for his father, and [the honours of] primogeniture.” 

10, However, in the Pinda Siddhi and other medical hooks, the 
vight of primogeniture is awarded to the last born [of twins]. This is 
opposed hy the above [texts] in the matter at issue, because it has no 
foundation in the sacred writings; like as: “ Purification ensues after 
a month [to Cudras.”) However, the right of primogeniture of the 
last born is declared in the Bhéevata,? in this text and the like: 
“When a double foetus is conceived, the last conception is that  tirst 
bronght into the world” [But] this doctrine is also opposed to the 
above texts [of Manu and Devalaj, whilst in the Puranas, many prac- 
tices are disclosed, contrary to the written law. According to some, 
the question ought to be decided by the customs of the country. But 
what I stated at tirst, [in favour of the first born], is the proper doctrine. 


11. And this partition by deduction, is not respected in the Kali 

Pariion hyde: [or present] age, for it is one of the things [expressly | 

duction, illegal in S¢t aside in the present age, as has been already 
modern times. proved by me in my Samaya Maytkha. 


12. Narada allows the father a double share: “ Let the father, 

The father, in making a partition, reserve two shares for hnnself.” This 
partition with an text relates to an only son, For in the Madana Ratna 
only son, takes a iy this of Cankha and Likhita:* “ If there be one son, 
double share. let [the father] himself reserve two shares, and the best 


1—Chap. 9th, vs. 112-116-117. Digést 2d, 548-52. 
2-Chap. 9th, v, 126. Digest 2d, 577. 
3--This following textis found inthe Digest 2d, 578, attributed to Devala,and not, Manu. 
4--1n the third Skanda, treating of the birth of Hiranyakasipu, and Hiranyaksha 
{wins, Daityas, produced by Diti, one of the wives of Kasyapa Rishi; the first 
hiemistich of the text is omitted by our author, probably from its extreme grossness. 

5— Cole. Mit. 278, Jim. V4. 35-41. Digest 3rd, 43. 

6. Jim. Va 44 Digest 2d, 555, where the same elcss is mentioned nearly in the 


words of our author, though it isnot found in the Madana Parijdta, which is probably 
the one alluded to here. 
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of the slaves and cattle.” 


The word one relates to the most excellent. 
By the author of the Amara [Kosha], * chief, ‘ other, 
‘only, are declared the synonymes of one. All which, 


aecording to the Parijata, denote a son well qualified. 


13. Brhaspati, however, declares the right to only an equal share 


The only son 
has even a right 
to half the ances- 
tral property. 


with his sons, even if there be only ounce, im property 
acquired by the grandfather! : “In wealth acquired by 
the grandfather, whether if consist of moveables or in- 
moveables, the equal participation of father and son is 
ordained.” Yajnavalkya 2 “ For the ownership of father 


and son is the same, in Jand which was aequred by the grandfather, 


And no other 
division of auces- 
tral property is 
legal. 


or in a corody, or in chattels [which belonged to 
hin].” K&ty&yana: “When the father and the sons 
even, take all that, which has been made upon 
the common wealth, in equal shares, it is culled a legal 
partition.” 


14. As for this text of V4jnavalkya 3 “A legal distribution, made 


Two texts ap- 
parently to the 
contrary, explain- 
cd away. 


by the father, among sons separated with gereater or 
less shares, is pronounced valid ;” according to Madana, 
Yijiidnegvarat and others, it means, ‘If the [distribu- 
tion], made by the father be legal, it cannot be set 
aside, ‘Thi8 text again, of Narada “For such as 


have been separated by the father with equal, greater, or less, allot- 
ments of wealth, that is a lawful distribution : for the futher is lord of 
of all,” relates to the former ages. 


15. 


Jn equal parti- 
tion between a 
father and his 
sous, the mother 
gets a share, 


XCY. 


To be made by 
additions to her 
private property 
previously receiy- 
ed. 


16. 


Resignation of 
ashare permitted, 
wider ecrtain 
forms to prevent 
future claims. 


wn 


1—Jim. Va. 42. Digest 3d, 34. 


In a case of equal partition between a father and his sons, a 


share belongs also to the wile; says Yajnavalk ya :6 ° If 
he make the allotinents equal, his wives, to whom no 
separate property had been given by the husband or 
the father-in-law, must be rendered partakers of like 
portions.” Ifany had been given, they are only to get 
half, for he adds “© Or ifany had been given, let him 
assign the half” The half; weaning, so much as, with 
what had been before given as separate property 
[stridhana], will iake it equal to a son's share 
But if her property be [already } more than such share. 
no share [belongs to her]. 


The same author treats of a want of wish to participate, in 


the case of a son able to earn, and not desirmey a 
share 8 “ The separation of one who Is able to support 


himself, and is nut desirous of participation, may he 


completed by’ giving him some trifle.” According to 


a 8 


2—Cole. Mit 277-8: Jim. Va. 25: Digest 3d, 34. 


— a nn net en ne te een 








Ante sec. 1st, para. 3. 


3—4—Cole. Mit. 262, Jim. V& 50. Digest 2d, 548. 


5—-D gest 2d, 547, Jim. Va. 50, 


G6—Cole. Mit. 261. Jim. V4. 63: Digest 3d, 11, Reports Ist, 31. 7—Cole. Mit. 961-475. 
8—COole. Mit. 262. Jim. Va 62, Digest 3d, 65. Reports 2d, 8 665. The subsequent, 
quotation, as of Vijianegvara’s comment on this text, seems imperfect. Coie on 


Obligations, page 2 


5, but with regard to debts, see post, Chap Sth, see 4th, 
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the Mit&éksharé it means that: ‘Any thing whatever may be given, 
for the sake of preventing the desire being entertained by his sons, of 
receiving [a share of | the heritage.’ 


17. An equal partition, after the death of the father, is declared 

7 ; in another smrti:’ “Let sons divide equally both the 

; oo bare effects and the debts, after [the demise of} both 

must be equal. parents.” Harita:’ “When the father is dead, the 
partition of the inheritance should be made equally.” 


18. Yajnavalkya:’ “Of heirs dividing after the death of the 
father, let the mother also take an equal share.” Vish- 

nu:* “ Mothers receive allotments according to the 
mother takes an * 9 ok pee os Sane 
equal share with Shares of sons.” In another sinrti [it is said:j “A 
tie -KOlNS: mother, if she be dowerless, shall in a partition by sons, 

take an equal share.” The meaning is, that if she 
have dower,® she shall take only as much as, with that dower, will 
make her an equal sharcr with her sons. But no share [belongs to her], 
if her property be more than such share. 


Tn this case the 


19. Vy&sa® declares the [right to] share, even of a stepmother, 

Asdo the step and the paternal grandmother : ° Even childless wives 

mothers, and pa- of the father are pronounced eqnal sharers (@) ; and so 

oie graudino- are all the paternal grandinethers: they are declared 

a equal to mothers.’ From this [word] «//, the step- 
: orandinothers also are to be included. 


1—Yajiavalkya Mit. 2683. Jim. Va. 55. Digest 3d, 78, Cole, on Obhg. page 133. 

9—Jim. Va. page 61, where the word ‘father’ is omitted. 

b—~Cole Mit, 285. Reports 2d, 454. 4—Jim, Va. 64. Digest 3d, 15. 

5—Dhana, wealth, taken as before in that scuse, of separate property, para. 15. 
6—Jim. Va. 64, Digest 3d, 12. Reports 2d, 452. 


(a) So ¢ufra: the wife, if faithful takes the wealth, but if there be more than oue, 
they will divide and take equal shares. See /z the Goods of Dudoo Mania Ist Sept. 
3562, Ind. Jur. Oct. 25th 1862 p. 59, before the High Court of Bombay where Arnould 
J., after citing these passages, said, “this doctrine has been followed by the late Supreme 
Court, in acase of the goods of Chapa Juddoo, decided on the 22nd of June 1861, of 
which we ‘have been faruished with a note by the Chief Justice, where the Court, after 
consideration, and obtaining answer from the Gastris of the Sadr “Adalat and at. 
Puna, held that, “if there be more than one widow, each of them is entitled to an cqual 
share of the property.” It appears from those answers that, althoagh the author of the 
Maytkha cites no text in support of his opinion, such texts are to be met with in the 
Viramitrodaya, an authority of the Benares School, and Macnaghteu’s Principles of 
Hindu Law,a work of authority in Bengal. It isalso said, page 19, that if there be 
more than one widow, their rights are equal. The case in Mortdu’s Reports, page 314, 
handed up to us yesterday by Mr. Westropp, shows that this rule was acted upon by 
the Supreme Court in Calcutta as early as the year $791, andin Morley’s Digest, | N.S. ] 
vol. I, p. [180, par.} 15, we find an instance of its being acted ee in the North-Western 
Provinces in 1850. On these authorities we hold that the widows in this case are prima 
facie entitled to equal shares of the property, and it remains to be considered 
whether cithcr of them is disentitled by misconduct to her share, and if not, 
then, whether we ought fo grant administration to them jointly or to one ouly, 
and, if the latter, to which of them. Is the elder widow then deprived of her 
right by the misconduct proved? As to the general doctrine that proved infidelity 
before widowhood disqualifics, and proved incontinence after widowhood, divests the 
inheritance, the authoritics seems to clash, (See Act XXL of 1850, and Tayloi’s Rep, 
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20. Yajiiavalkya declares the mode of partition among the sons of 

different brothers :' “ Among grandsons by different 

7 fathers, the allotment of shares is according to the fa- 

Partitions §=& thers.” It means, that if there be one son of one, two 
mong sons of dif- ? : : PUN. 

ferent brothers, is S0nS of a second, three of a third {or the like,] their 

according to their shares will be solely according to the number of 

fathers. the fathers, and not in the number of the sharers 

themselves. 


21. K&atyayana 2 “Should a younger son die before partition, his 
share shall be allotted [by the elder brother] to his 
Brother’s sons gon, provided he had received no fortune from his 
also see with grandfather.” “That son’s son shall receive his father's 
ewe share from his uncle, or from his [uncle's] son; and 
the same] [proportionate] share shal] be allotted to all the brothers 
according to law.” Or [if that grandson be also dead] his son takes the 
share; beyond him succession stops.” The younger 
Or even their go, fanuja] denotes also that the eldest [is bound 
fie PEN: 45 portion off his brother’s son]. Stops, at the great 
grandson. 


22, We inust thus understand it : ‘The son of the great grandson, 

er the rest will not, on the death of the father? [orand- 

Explanation of father, andggreat grandfather, without interval after 
a restie- the death of the great-great-] grandfather, obtain his 
wealth, being of another [line], so long as his son, or 


ee ae ee et 











wenn ee ee a en eee 








300.) As to the nature of the proof of incontinence that disqualifies, there is again a 
discrepancy in the authorities. Sir T. Strange, page 136, after laying down the princi- 
ple that ‘an unchaste wife is excluded from the inheritance,” adds, “ that nothing short 
of actual infidelity in this respect disqualifies,” and the authorities collected in the ape 
pendix to which he refers support this view. In all the cases we have becn able to con- 
sult, the proof of incontinence or infidelity seems to have been positive. The Mayukha, on 
the other hand, page 102, lays it down: ‘Tnat even a suspicion of incontinence is 
enough to reduce a widow’s rights to that of mere maintenance.” This, as it seems to 
us, can hardly mean vague suspicion ; it must meana reasonably well grounded suspi- 
cion, short of actual proof. In this case, for stance, had Rumea gone off with Sitaram 
alone, and heen proved afterwards to have been in company with him at a distance from 
her husband’s residence—this would have constituted, as it seems to us, a case of suspi- 
cion sufficient to deprive her of the inheritance (on the authorities of the Maytkha).” 
In Bengal two widows take the whole estate for life, and on the death of one the 
whole survives to the other, upon whose death it goes to the collateral heirs of the hus- 
band. 1 Morl. Dig. 313. In Madras it has been held, that the eldest widow succeeds the 
other widows being entitled during her life to maintenance only, the second widow 
succeeding on the death of the first. 1 Mad. Sel. Dee. 456, 457, and kh. A. No. 1 
of 1835, 2 Ibid. 44. But see Strange Manual HL. L. 2d. ed. § 3826 where the author Jays 
down that in Southern Padia the wives are viewed as on an equality and inherit equally ; 
and considcr the following passage from the Mitakshara chap. LI, sec. 1 par. 5, (omitted 
in Colebrooke’s translation) which tke Editor owes to Vakil Crinivasichirya. ‘ ‘he 
singular number ‘ wife” signifies the kind : hence, if there are several wives belonging 
to the same or different castes, (they) divide the property according to the shares pre- 
scribed to them, and take it.” —Zd. 


1—Cole. Mit. 276. Jim. Va. 60, Digest 3d, 6. 
2—Digest 3d, 7. Both the readings noted there are thrown out by the author, 
who reads “anuja,” instead of “nije.” 


_ _ 8~—This is an apparent interpolation of the words following between the brackets, 
in italics, as they are found only in the Benares copy. 
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other [heirs] are alive. In default of son, grandson, fand great grand- 
son] in the general [family] only, he also will take [the succession }.’ 


23. And this does not refer to an undivided family, but to a re- 

. united one. For it is said by Devala! “ Partition of 

Referring 1b 1 heritage among undivided parceners, and a second par- 

ia fanlly tition Mone divided relatives living together [after 

re-tni0n |, s shall extend to the fourth in descent: this 

is a settled rule.” And? “ Be it debt, or a written con- 

tract; or a house, or arable land, descended from )is 

grandfather, he shall take his due sae of it, when he comes, even 

thoneh he had been very long In a foreign country.” “ IZfa man leave 

the common family. and reside in another province, his share must un- 

doubtedly be given to his male descendants when they appear.” - It 

means: between the great-great-grandfather, and his sons, separated 
when in a state of union, and [after wards | re-united.’ 


9$, This refers to those fixed in the same district ; because, where 
they reside in different districts, it will descend even 
Removal of the to the fifth, as is declared by Brhaspati, in treating of 
eee ae residence in other lands 2 “Be he the third person, or 
Brand. the fifth, or even the seventh, [that is, in the second, 
or fourth, or even in the sixth degree]; he shall receive 

the share that gradually descends to hun, og full proof of his birth and 

family-name.” 

25. Brhaspatit declares a partition in some cases according to the 
oe mothers : “Tf there be many [sons ] sprung from one 
Partition 1s ac- Cae alike in niuanber, and im class, but born of 


LI. 


‘ding to the 
oe a enue ral mothers, partition must be made by them ac- 
their sons are of cording to law, by the allotment of shares to the mo- 
equal mumber. thers.” Vyasa: If there be many sons of one man, by 


different mothers, but equal m number, and hke by 

class, a distribution among the mothers is approved.” 
26. Brhaspati® gives this opposite example: “ Among brothers, 
Tf not, then ac. Who are equal in class, but vary in regard to the num- 
cording to the ber [of sons produced by each mother], the shares 


number of the of the heritage are allotted to the males [not to their 
sons themselves. mothers].” 


27. YAjiiavalkya® states a partition among sons of different 

classes: The sons of a Br&hman, in the several tribes, 

Partition among have four shares, or three, or two, or one; the children 

es of different ofa Kshatriya have three portions, or two, or one; and 

ag those of a Vaicya take two parts, or one.” The sons 

XCVII. of a Bréhman, that is, borne to hin by a Bréhinani, a 

Kshatriya, a Vaicya, anda Cadra, Those of a Ksha- 

triya, those by a Kshatriya, a Vaigya, and a CGudra. Those of a 
Vaicya, those borne to him hy a Vaigya and a Citdra. 


et a i a en ee SL AAR NE A 
tee Re et a RE SN 


1—Digest 3d, 10. 
9—Digest 3d, $41, Jim. Va. 140: in both the text 1s assigned to Brhaspati, 
3—Digest 3d, 441, Jim. Va.140. 4—Jim. Va. 57, Digest 2d, 575. 5—Jdim. Va. 57, 
5—Digest 2d, 576. 6—Cole. Mit. 201. Digest 3d, 114. 
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28. Brhaspati:' “Land, obtained by acceptance of donation, 
Land is confiu- must not be given to the sons of a Kshatriya, or other 
ed to the son wife of inferior tribe: even though his father give it 
borne by the wife ni } f the Brgl eee : wn hij 
of equal class im, the son © the Brahmani may resume it when his 
alone. father is dead.” Devala:? “ The son begotten on a 
‘ woman by any man of a twice-born class, is not entitled to : 
share of land: but one begotten on her, being of equal class, shall 
take all the property [whether Jand or chattels]: thus is the law  set- 
tled.” Of land, acguired by purchase, and the other modes also. Yet 


he does obtain a share of the [moveable] wealth. 


_ 


29. But the son by a Cuidra woman, not legally married, does not 
obtain a share, even of the moveable property. And 

Illegitimate Manu: “ The son ofa Bréhman, a Kshatriya, or a 

sous do not inhe- Vaicya, by a woman of the servile class, shall inherit 
rit even moveable no part of the estate [unless he be virtuous ; nor joint- 


wealth. ly with other sons, unless his mother was lawfully 
married:] whatever his father may give him, 
let that be his own.” 


30. Brhaspati declares this distinction after the father’s death :4 
“The virtuous and obedient son, borne by a Ctidra 

But must be Woman to a man who has no other offspring, should 
maintained, obtain a mf&intenance; and let kinsmen take the resi- 
due of the estate.” Gantama: “A son by a Cfidra 

woman, born unto aman who leaves no [legitimate offspring, shall, 
if he he strictly obedient like a papi, receive a provision for his main- 
benance.” al provision, forhis matitenance; or, Sasameans of livelihood. 


$l. The same author ° Sons termed Pratiloma [shall have an 
allotincnt] similar to that of the son produeed by a 
Shares of sons woman of the servile class.” Sons termed DPratilona, 
hegotten in in- meaning, those produced by a woman, Iigher than the 
verse order, = ee 5D 
begetter with respect to class. (a }. 


32. Yajilavalkya’ states a distinction with regard to a son begot- 
Hite ten by a Cudra on a woman not married to hin : 
suns of Calne — Even a son begotten by a Cadra on a female slave, 
fake a XCIX, may take a share, by the father’s choice. But if the 
share by the fa- father be dead, the brethren should make hin partaker 
thers choice ;and of the moiety of a share.” Choice, the pleasure of the 
- oat Ae “father. Fromn specifying by a Cédrau, it is clear, that 

7 ae a son begotten by a twice-born man on a female slave 
dées not obtain a share, even by the father’s choice : 


1—Cole. Mit. 298, Jim. Va. 147, Digest 3d, 130. 
2-- This is cited in other books asa text of Brhaspati: Jim, Va. 148, Mit. 292, 
Digest 8d, 133. 
3—Chap. 9th, 155, Mit. 293, Jim. Va. 149, Digest 3d, 136. 
4-—Jim. VA. 149, Digest 3d, 139. 5— Digest 3d, 139, 6— Digest 3d, 140. 
7—Cole. Mit. 322. Jim. Va. 153, Digest 3d, 143. 


(2) Pratiloma literally means against (he hair i.e. contrary to the regular couse, 
The word in the text should have been pradilomayak.— Ed, 


a0 HINDU’ LAW-BOOKS. 


Neither after the death of the father, will he get the half; nor, in the 
absence of sons or other [heirs], will he get the whole. This is the argu- 
ment of the Madana Ratna, and others. 


33. A distinction is thus declared respecting a sen born after par- 
tition: One born [to a man] separated [from his sons] 

son born will alone take the father’s [wealth].” Bihaspati :! 
- ite ane “ All the wealth, which is acquired by the father him- 
AionGcciencede te ; who has made a partition with his sons, goes to 
him. the sons begotten by him after the par ae those 
born before it, are declared to have no right. ? “ As 
in the wealth, so in the debts likewise, and in gifts, pledges, ‘al pus 
; chases.’ They have no claims on each other except 
But isnot bound for acts of mourning and hbations of water.’ If 
there be nothing but “debts, then that [son] is not even 
austaneee: bound to pay those debts, without receiving a share 
from those formerly separated ; for, as will afterwards 
be shewn,’ “ He whotakestheestate, must be madeto pay the debts of it.” 


34. But ifany one of them have re-united [with the father], a 
ee partition with that [son born after partition] shall 
re-uwnion . Ps 

with the father be made. As is declared by Manu: A. son born 
cives a right to after a division, shall alone take the paternal wealth : 
share with that or he shall participate with such of the brethren as 
ae are re-united with the father.’ 


35. Yajnavalkya” states a distinction, at a partition after the 
father’s death, with respect to a son borne unmediate- 
eee ly afterwards, by a mother, or step-mother, or brother's 
SESE A hau wife, whose pregnancy was uncertain: “ When the 
sons have been separated, one who is [afterwards] born, 
(. of a woman equal in class, shares the distribution. 
The partition is to be thus effected: Something is to 
he contributed by al the brothers, or others [who had previously 
shared], each something out of his own share, until the [posthumous 
sons’s} share Is equal tin then own, Vishnu 6 “Sons with whom the 
father has made a partition, should give ashare to the son born after 
the distribution.” 


And this we must understand as allowing for [subsequent] 

expenses and income. For if’ it be 1 so, then, says the 
ewe fo sane author 7 “His allotment must absolutely be 
ened a made, out of the visible estate, corrected for income 
and expenditure.” Oud of the visible estate, out of 


Cc mec. 
the wealth actually forthcomsng. 
1—Cole. Mit. 281]. Jim. Va. 137, 8. Digest 3d, 49, 435. 9—Jim. Va. 138. 


3—Post chap. 5th, section 4th, para. 16. 
4—Chapter 9th, v. 216. Cole. Mit. 281. Jim. Va. 136. 
Diecst 3d, 50. The translation of the Mitaksharé is followed. 
5h— Cole. Mit. 280, Jim. Va 138, Digest 3d, 436. 6—Jim. Va. 138, Digest 3d, 51, 


es Yajiiavalkya [in continuation of lis text partially qnoted above], Cole, Mit. 282. 
Jim, Va. 138, Digest 3d, 436, 
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37. At the time of a partition among brothers, this distinction is 
noted by Vasishtha:' “ Partition of heritage [takes 
e made till deli- place | amens brothers, [having waited | till after thie 
very of pregnant delivery of such of the women as are childless [but 
women. pregnant].” Huving waited is omitted [and sup- 


plied]. 


38. <A further distinction in a partition after death of the father, is 
stated by Brhaspati? “For younger brothers, whose 
investiture and other ceremoules have not been per- 
formed, their elder brothers shall perform them, out 
of the collected wealth of the father.” The term yaviyasah, [is sub- 
stituted for yaviydinsah (b), with the freedom exercised by ancient 
sages] after the manner of the Vedas, by omitting the regular inflection 
[num] and the prolongation of the vowel [dirzha]. 


Partition not to 


- Initiation — of 
younger brothers. 


39. The mention of brothers, brings in the 

hel sisters also. Hven so the same author: “ And those 
ieee oe unmarried daughters who are as yet uninitiated, 
of thecommones- must be initiated, by their eldest brother, even 
tate. out of the father’s wealth, according to the [usual] 
rite.” 


And _ of sisters, 


® 

40. Y&jnavalkya? [prgmising}: “ Uninitiated brothers should be 
initiated by those, for whom the ceremonies lave heen 
already completed :” states a distinction in regard to 
initiation of sisters: “But sisters should be disposed 
of in marriage, giving them as an allotment, the fourth 
part of a brother’s own share ;” meanine, that a fourth 
part of such share as would he allotted to a son of such 
class as the sister [happens to be,] being given to each sister [according 
to her rank], they are to be initiated.+ 


Cl 


Amount to be 
owed for mar- 
we of dangh- 


41. For the sake of consistency in deciding upon taking the heri- 
tave Yajhavalkya® gives this [detailed] description of 
sons principal and secondary: Ist, The legitimate son, 
[aurasa] is one procreated on the lawful wedded 
wife : 2d, Equal to him is the son of an appointed daughter [putrik4]: 3d, 
The son of the wife, [kshetraja] is one begotten on a wile by a kins- 
man of her husband, or by soine other relative: 4th, One secretly pro- 
duced in the house, is a son of hidden origin: 5th, A damsel’s child, is 
one born of an unmarried woman : he is considered as son of his mater- 
na] grand-sire : 6th, A child begotten on a woman whose [first] marriage 
had not been cons@mmated, or on one who had been deflowered [before 


Sons, principal 
and secondary. 


1—Cole. Mit. 283, Jim. Va. 39 
9-—Digest 3d, 101. where the subsequent explanation 1s noticed. 
3—Cole. Mil 285-6, Jim. Va. 65, Digest 3d, 96. Reports Ist, 419. 


4—Or married, since marriage is the only one of the rites of initiation [sainskara] to 
which a female is entitled. See note to page 289 of the Mitakshara. 


5— Cole. Mit. 301, Digest 3d, 860, et 
\ Juniores.— Aid. 
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marriage] is called the son of a twice-married woman. 7th, He whom 
his father or his mother give for adoption, shall be considered as a son 
given [dattaka] : 8th, A son bought, is one who was sold by his father, 
and mother. 9th, A son made, is one adopted by the man himself. 
10th, One who gives himself, is self-given. 11th, A child, accepted 
while yet in the womb, is one received with a bride. 12th. He who is 
taken for adoption, having been forsaken by his parents, is a deserted son.” 


42. The legitimate son, born of a woman of equal class, and law- 
fully married, is the principal, [Ofthose secondary]. 


43. The son of an appointed daughter, is of two kinds: Of which 

the first is thus explained by Vasishtha :! “ This dam- 

Of eons secon- gel, who has no brother, “ I will give unto thee, decked 

oe: the eae with ornaments: the son, who may be born of her 

oe omy ie’ shall be my son.” And the other [kind] is thus no- 

ticed by the same:? “ The appointed daughter is con- 

_ sidered to be the third [description of sons].” In this 

case, the father’s obsequies and the like, are to be performed by the 
[appointed]. daughter alone. 

44. The sun of the wife, is one begotten on the wife of a brother 
or other [relative dying] without male issue, under the 
3d, orders of the eldest brother, by [his] younger brother, 

or other [relative as the case may be] being of the same lineage. 


6th, 45. The son of a twice-marreed woman, is he who 

is produced of the second marriage of a woman, whe- 

and ther a virgin unenjoyed by her first husband, or whose 
first marriage had been consummated. 


46. Here we must mark, that with the exception of the given 
son, fal] the other ten] secondary sons are set aside in 

7th, the Kah or present age, for we read, in the prohibitions 
of it: “ The acceptance likewise of athliations, other than those of a 


legitimate and adopted son.’* 


SECTION V. 
On Adoptiwn (Dattaka). 


1. Manu says:‘ “ He is called a son given [dattrima], whom his 
“father or mother affectionately gives as a son, being 

Qualifications alike [by class], and in a time of distress; confirming 

or an aduption. the gift with water.” According to Madana: ‘The 
disjunctive ‘ or, means, that if the mother be not pre- 

sent, the father alone may give him away; and if the father be. dead, 
the mother the same; but if both be alive, then even both.” From his 











1—Cole. Mit, 303. Jim. V4. 153. Digest 3d, 171. 2—Cole. Mit. 304. 
3—See “ General note” to the translation of Manu : page 365, text, number 8. 
4—Chapter 9th, 168. Mit. 309. Digest 3d, 258. Reports Ist, 193. 
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using the word in distress, (it seems that) if not in distress, he must 
-not be given. 


2. Viji&negvara! says, ‘ This prohibition regards the giver only 
(and not the gift); as affecting the person, and not the 
eee or religious ceremony, [kratvartha’} But it is not so; 
gift as well as the for the certainty of the religious ceremony is ascertain- 
giver. ed from the invisible [or prospective] nature of this 
[rule regarding gift of a son] in the text. Or, if in- 
deed a visible [existing] ohject [be allowed for obviating the exception, 
as to distress], still, by reason of the absolute necessity for the object 
of the rule being prospective in regard to the theme in hand, in going 
beyond it, the establishing of the invisible [prospective] benefit pro- 
duced by the ceremony, and not before existing, [1s brought about]. 
Some however say, ‘To the word distress, the sense of a prohibition 
does not apply, because of the want of that quality of the Parisankhya 
rules, [which would shew] non-existence of distress, by the absurdity 
they would involve, among other things, of quitting 
CITI. the straightforward sense of the text: and that we 
require only to suppose some sign or motive of dis- 
tress; not that, when distress ig the inciting motive, by not giving the 
son the crime of qnot relieving] distress [will be incurred]; because the 
mere connexion of name angl person in this text is to be understood, 
and there is, in [declaring] the necessity of distress, a want of the ac- 
tual completion of the gift. 


3. Moreover, the assertion made by him [Vijilénecgvara] in his 
chapter on marriage® that: ‘In transgressing the prohibition against 
[espousing] sickly brides, and the like, it is merely an opposition to a 
manifest object, [or rule], whilst the state of a lawful wife is superin- 
duced notwithstanding,’ is by the above argument overruled. 


4. Alike, according to Medh&tithi, means, ‘not by tribe, but by 
qualities suitable to the family : accordmegly, a Kshatri- 
A disputed term : ; f ther ster lade be tl 
exauumed and de. 2 OF @ person of any other inferior class, may be the 
ee a given son [dattaka] of a Braéhmana* But Kulluka 
Bhatta says, 1t means ‘equal in class,’ and this is cor- 
rect; for Yajnavalkya, after enumerating the twelve sorts of sons, in 
this way: “ The legitimate son is one procreated on the lawful wedded 
wite :” &c., says :* This law is propounded by me in regard to sons equal 
by class.” And this I will make ciear by two texts of Caunaka, 
to be cited hereafter [para. 9]. Vijfianegvara also declares the same :° 
“ By the eldest son, as soon as born, a man becomes the father of male 


e 
1—Cole. Mit. 309. 2—Cole. Mit. 249. 
3~—A’charadhyaya, vivdha prakarana, leaf 6, page 2d. 


4—Cole. Mit. 369 note, where our Author is noticed—Datt. Mim. 32, Datt. 
Chand. 159. Reports Ist, 193. 


5—Mit. 320, Jim. Va 151, Digest 3d, 275. 


6—Mit. 310, quoting Manu, chapter 91h, 106, the first hemistich here, and the last 
mM the next paragraph, 
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issue ;’ ‘ for the eldest chiefly fulfils the office of a son, and is therefore 
not to be given” And this prohibition also regards the giver only, and 
not the taker, according to the same authority.! 


5. This prohibition might indeed apply to the giver alone, pro- 

Peat vided this text of Manu contained a prohibition of the 
ae Moth. gift of an eldest son. But it does not, for there is a 
to the giver ang Want of proof [in the affirmative], and because the ex- 
receiver. pression, becomes the futher of male issue, is a declara- 
tion of parentage alone, and moreover that even, as re- 

gards its applicability to the discharge of debt alone. Accordingly, the 
last hemistich exactly agrees with this interpretation: “And is 
exonerated from debt to his ancestors ; ; such a son therefore “ is entitled 


to take the whole.” ? The whole, the wealth. 


6. Anda male child alone becomes adopted, not a female, “He 
— [sah] is called a son given.” From the pronoun he, 
Pri pes ae entered in the text, [being masculine, and] referring to 
Manu, to prove connexion between name and person, we must under- 
stand one, ‘where a mother and father are agents ; 
where affection, water, and proper qualifications exist; with necessity 
as a reason; and where the act of gift, equality of cless, and male sex 
fo united], in the same way as, frow the [masculine] pronoun 
vim, In the holy text: “Let a Brahman ofeight years he initiated, and 
lot him [fcvin | be instructed,” we infer, ‘that the age is eight years ; the 
order, that of a Bréhman; and the sex, male; his mitiation with the 
string completed, de. 


7. From this results the refutation of what some persons have 
; held, viz: ‘That the terminations tre, and mami being 
that a female eommon to all genders ; that the word duttrima ending 
may uot be adopt- 
Ae in na-m ther efore, since there is no distinction between 
it, and the act by which a gift is concluded, it may be 
applied i in like manner even to a cil, when given, whether to her hus- 
band or to any other.’ 


8. Caunaka thus declares the mode of adopting a son 3 “ TJ, Can- 
naka, now declare the best adoption: One having no 

Ceremony of ynale issue, or one whose male issue has died, having 
a OpHon fasted for a son; having given two pieces of cloth, a 
pair of earrings, a turban, a ring for the forefinger, to a priest religious- 
ly disposed, a follower of Vishnu, and thoroughly read in the Vedas: 
having venerated the king and virtuous Brahmayas, by a madhu- 


parka :* both a bunch of sixty-four stems entirely of the kuca grass, 


1—It is not however very clear that such is the intent of the Mitakshara. 
2—Manu, chapter 9th, v. 106, Jim. Va. 16-170. 


3—Datt. Mim. 67, Datt. Chand. 167, Reports 2d, 35, 


4—Dalt Mim. 88-89-91—Datt. Chand. 168-69. The Madhuparka Is a prepared 
food, of honey, liquid butter, and curds, ‘presented to a person to whom it is intended 
Lo show particular respect on his coming to a house, as toa guest, to a bridegtuom at 
amarriage, fo oa Brahman ata sacrifice and the like,” Witsos 2! 
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and fuel of the palaga tree also: having collected these articles, having 
CY. earnestly invited kinsmen and relations; having enter- 
tained the kinsmen with food; and especially Bréh- 
manas : having performed the rites, commencing with that of placing 
the consecrated fire, and ending with that of purifying the liquid but- 
ter: having advanced before the giver, let him cause to be asked thus, 
‘give the boy.’ The giver, being capable of the gift, [should give] to 
him with the recitation of the five prayers, the initial words of the first 
of which are, Ye y4jiiyena, &c. Having taken hin by both hands, with 
recitation of the prayer, commencing, “ Devasya tva, &c;” having in- 
audibly repeated the mystical invocation, Angad ange, &e. “having 
kissed the forehead of the child: having adorned with clothes, and so 
forth, the boy bearing the reflection of a son: Accompanied with danc- 
ing, songs, and benedictory words, having seated him in the middle of 
the house: having according to ordinance, offered a burnt offering of 
milk and curds, [to each incantation,] with recitation of the mystical 
invocation, ‘ Yastva hrid&: the portion of the Rgveda commencing, 
‘tubhyam agne?’ and the five prayers, of which the initial words of the 
first are Somo ’dadat, &e.” [let him close the ceremony. ]} 


9, *“The adoption of a son, by any Bréhman, must be made 
from amongst sapindas, or kinsmen connected by an 

Ae persons oblation of food/ a); or on failure of these, an asapinda, 
- ae 2 aaa one not so connected, may be adopted: otherwise, 
let him not adopt.” « Of Kshatriyas, in their own class 

positively: and fon default of a sapinda kinsman] even in the general 
family, followmg the same primitive spiritual guide [guru]: Of Vaicyas 
from amongst those of the Vaicya class | Vaigyajdteshu]; of Cudras from 
mnongst those of the Cadra class. Of all, and the, tribes likewise, in 
[their own] classes only: and not otherwise. But a daughter's son, 
and a sister's son are aftihated by Gadras :"* “By no man, having an 
only son [ekaputra] is the gift of a son to be ever made. By aman 
having several sons [bahuputra] such gift is to be 

CVI. made, on account of difficulty [pravatnatas] :”> “Let 
the best of the regenerate [the Bréahman] to the extent 

of lis ability, bestow a gratuity on the officiating priest. A king [Ksha- 


(a) A Brahman having a daughter and daughter-in-law living cannot adopt the son 
of a daughter predeceased ; nor can such person, so illegally adopted, adopt his wife’s 
sister’s child, and make him heir to the grandfather’s property, which would pass to the 
daughter-in law on the Brahman’s death and subsequently to the daughter, the daughter- 
in-law not being allowed to alienate the propeity durmg the daughiter’s lite. Buee Gunga 
v. Baee Sheosunkur Sel. Rep. 73. 1 Morl. Dig. 18.—£d. 


1—his is added to render the passage intelligible. In the Datt. Mim. the sense 
breaks off here in a singular manner, being continued in other texts; our author leaves 


it equally incomplete. 
2—Datt. Mim. 26, Datt. Chand. 118, Reports Ist, 194. 


3—Datt. Mim. 50, Datt. Chand. 160. 
4—~—NDatt. Mim. 62, Datt. Chand. 166, where it is translated. 


5 ~Datt. Mim. 923, Datt. Chand. 170. “as to be arxiously made.” 
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triya, the produce of] half even of his dominion: next in order, a 
Vaicya three hundred pieces ; a Gadra, the whole even of his property : 
if indigent, to the extent of his means.” Bearing the reflection, equal 
to, for like]. 


10. A daughter's son and a sister's son: Now, as in the instance 
of the stick, in the formula: “[The sacrificer, yajman] 
Argument upon delivers the stick to [the Bréhman, who personates] 
ee - : Maitré Varuna:” though the stick [really] be the object 
Cudras. required, from the necessity of its previous existence, 
still, by the use of the fourth case [to], Maitra Varuna 
is alone denoted as the object, as is the most fit, from his act of utter- 
ing the summons in the formula: “The holder of the stick [he who 
personates Maitr’ Varuna] then utters the invocations [to the deities, 
for their presence in the sacrifice].” Even so, in this place, since the 
state of non-release from debt [results from want of a son], and because 
the sixth case [of Cadras, in the text] has the sense of the fourth [to or 
for], therefore both the daughter’s and the sisters son alone, are to be 
admitted for Cadras, as the means [of relheving the father from debt], 
So, by the propriety of only these two, the purport of the restriction of 
the rule is declared: thus, “The daughter’s son and the sister's son 
alone are for Cudras.” But if the impossibility of it for Ctidras [be 
urged], by reason of the impropriety of the restriction, [I] answer] 
they are both exhibited by the texts as the objects fur Cudras alone 
since it would be absurd to make the restriction apply to the agent, 
[parisankhya] in respect to Brahmans and the rest. 


) 


11. Therefore the daughter’s son, and sister’s son even, are the 
most proper for Cadras: In default of them, another 
d also [may be adopted], if of similar class, as declared 
rawo that they he thes t| a 91. “OF Curd f 
are the most pro. DY the same author [para. s Gadras from 
per for Qudras. amongst those of the Qudra class.” This word, class, 
is not [necessarily] unplied, by its connexion with 
daughter's son and sister’s son, alone, for there 1s no [necessary] mu- 
tual connexion between the states, of ‘daughter’s son, sister’s son, and 
common caste: And there is a msk of our [thereby] 
CVI. making an absurdity of parallel passages of the same 
author. This is fully explained by my father in his 
Dvaita Nirnaya, and the same is the rule [dchiru] ordained by sages. 


Conclusion 


12. And the assertion of their nght [to adopt] being demonstra- 

' ble in the very same way, as [the argument upon] the 

Assertion Se word Nish&dastha pati,’ the assertion in the Cuddhi 

SL a Viveka, that ‘there is a want of citle for Cidras to 
Cuddhi Viveka, ; wr 

aontroverted: celebrate the acceptance of a son with a Homa/a) 


authenticated by Vedaka mantras, is hereby refuted. 
13. The Homa however, being accompanied with mantras, must 


1—{(‘ The lord of those residing among the Nish&das,’ who might be of any caste, 
and therefore entitled to adopt; but when read Nishada sthapati, ‘the Lord of the Ni- 
sb&das,’ that is, one of that caste, he, as being lowerthan a Gadra, could not adopt, im 
the proper form. } 


(a) Burut offering. 
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be celebrated by them through the instrumentality of 
: ys for a Br&hman, in conformity to the text of Par&gara: 
Gudras, to pe.) «When fasts, vows, burnt. sacrifices, ablution at a tir- 
Jeena oa Bia: “nh fasts, vows, burnt sacrifices, ablution at a Ur 
me. tha, silent meditation, or prayer, and the like, are per- 
formed by a Brahman [on the part of another] the be- 
nefit of them accrues to him who caused their performance.” And the 
very same is declared, both by Sméartha and Harinatha. 


14. However, what [in seeming contradiction] Paracara himself 

adds: “The Bréhmana who, for the sake of dakshina/u ), 

Another textof performs Homa with sacrificial materials furnished by 

Pe aaa plam- a Ctidra, shall himself because a Ctidra and the (tdra 

shall become a Kr&éhmana,” means, according to Madana, 

that the whole benefit of the act accrues to the Cadra, whilst the crime 
fully attaches to the Bréhmana. 


One law, for 15. The right also pertains to women, equally as 
women aud Gid- to Cudras, by reason of the text: ‘ Women and CGdras 
are governed hy the same law.” 


i6. Vasishtha:' “Man, produced from virile seed and uterine 

blood, proceeds from his father and lis mother, as an 

The proper ob- effect from its cause. Therefore his father and mother 

have power to give, to sell, or to abandon, their son. 

But let no man give, or accept, an only son: for he is 

[destined] to continue the line of his ancestors(6). Let not a woman grive 

or acceptta son, unless with the assent of her husband”? “ A’ person, 

being about to adopt a son, should take an unremote kinsman, or the 

near relation of a kinsman, having convened his kindred, and announ- 

ced his intention to the king, and having offered a burnt offering, with 

recitation of the prayers denominated ‘vyahriti’ in the middle of his 

dwelling. But, ifa doubt arise, let him set apart, lke 

CVI. a Cridra, one whose kindred are remote; for it is de- 

clared [in the Vedas]: ‘Many are saved by one.’ 

When a son has heen adopted, if a legitimate son be afterwards born, 
the given son shares a fourth part.’(c) 


17. Therefore, if there must be an order from the husband, it 18 
for a married woman only, as above shewn ,; but, for a 
widow, even without it [adoption] may be made, with 
the permission of her father, or, on failure of him, of 
the relations |Ny4ti] under this precept: “Let.a 
female be taken care of, by her father while a child, by her husband 


Deduction in 
favour of widows’ 
power to adopt 


1—Datt Mim. 93, Mit. 308-10-11-15 and notes. Digest 3d, 242. Reports Ist, 190 

2—Datt. Chand. 169 takes“ip the text here, Reports 2d, 450. 

3— Reports Ist, 197, 2d, 450 Nyati is sometimes inlerpreted “Caste,” but impro- 
perly. It means Gentile kindred only. See Mit. 308, note, where our author’s opinion is 
noticed on this point. 


(a) ‘A present, especially one made to a Brahman on the conclusion of any public 
ceremonial’ WILson.— Fd. 


(6) This prohibition is directory only, not imperative. See Chinna Gaungan rv. 
Kumara Gauadan, ) Mad. H.C. Rep. 54.—EKd. 


(¢) So held in Ayydvu Muppanary. Nilddatchi Ammdl, ) Mad. H.C Rep 45.-— 
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when married, and by her sons, in her old age. If none of these exist, 
let her other relations [Ny4ti] take care of her. A woman is never fit 
for independence.’(d). This has been declared by Y4jfiavalkya! only with 
reference to difference of age, and the circumstances of a woman, being 
under the power of her husband. In case of his being dead, or [unable | 
from old age, or other [disqualification], or from helplessness, then (she 
is] indeed under the power of her sons or other relatives. 


18. By K&ty&yana also it has been said’ “Ifa woman, without 
the orders of her father, husband, or son, should per- 
A similar text form obsequies, such obsequies are of doubtful vali- 
of Katyayana ex- dity.” What is here said of the orders of her father 
plained, only to chi eu. alae 1 wey anid 
relate to married husband, &c. relates only to the difference of age. 
ennui Obsequies here means, rites performed for the other 
world; wherefore, at whatever age a married woman 
may [require to] receive the command of her husband, that very com- 
mand is in the case of a widow not required, since the command of any 
other person, not here mentioned, 1s nowhere declared requisite. There- 
fore the right of adoption, even without the order of 

her [late] husband, does pertain to a widow. 


19. The wnremole kinsman, meaus, in each case, the sapinda 
nearest [to the adopter]; among whom again, the 
Explanation of nearest of all is the brother's son(d); for: “If among se- 
Vasishtha’s text yeral brothers of the whole blood, one of them have a 
bi avour es aa son born, Manu* pronounces them all fathergof a niale 
rother’s son first. ; : i 
child by means‘of that son.” And the Mitaékshara! 
has the same. And this must be the proper motive of that precept ; 
for it is impossible there can be any other. The remote kinsman, 
means ‘one of another caste. And my father has said that; “A mar- 
ried man, who has even had a son born, may begome an adopted son.”(e) 
This also is reasonable, for it is not in opposition [to other maxims ].! 











ee. 


1—Digest 2d, 381. Reports 2d, 450. 2—Reports Ist, 195, 2nd 451. 
3—4—Chapter 9th, 182. Mit. 320, Jim. V4. 200, Digest 3rd, 266. Reports 2d, 86. 
Datt. Mim. 33. Datt. Chand, 161. 

4—Reports Ist, 196. 

(d) This ‘ precept? does not appear to be in point; and so far as regards the 
widow the doctrine in support of which it is cited, seems questionable. It has, how- 
ever, been held in Bombay that a widow may adopt ason without consent of her hus- 
band, if she have obtained: permission of the caste and the sanction of the ruling 

owers, But under such circumstances she must adopt the next of kin to the deceased hus- 
bande clis brother’s son if such exist Svee Brijhookunjee Muharaj v. Sree Gokooloot- 
saojee Muharay \ Borr. 181, Fluebut Rao Mankur vy. Govind Kao Bulwunt Rao Mankur 
2 Borr. 75. Soin Madras the Pandits have said, odcter, that a widow’s adoption 
with the mere consent of her husband’s relations would be valid: Aance Sevayamy 
Nachiar v. Streemathoo Heraniah Gurbah 1 Mad. Sel. Dec. 101, 104, and see M. S. D. 
1849, p. 115, 117, and 8. A. 156 of 1857 M. 5. D. 1958, p. 5: Strange’s Manual of 
Hindi Law, 2ded. § 72: Gibelin A'/udes sur le Drott Covil des Hindous 79, 94. 1 Strange 
H. L. 79: Golebrooke’s note to Mitakshara, ch. 1, sec. XI, cl. 9. Andsee R A. 35 of 
1861, heard 19th Dec. 1863, and reported in 1 Mad. H.C. Rep. In Bengal the hus- 
band’s assent scems indispensable, Macn. Prin. 68, Macn. Cons. 195. 3 Coleb. Diz. 242, 
and so held in a Benares case 2. 5. D. SA. 169: Raya Hatmun Chull Sing v. Koomer 
Gunsheam Sing 2 Knapp P. C. 203, 221.— Ed. 

(e) So, apparently, held in Bombay provided he be a sagotra 1 Borr. 181:1 Morl. 
Dig. 17 Contra in Madras; Chetty Culum Prusanna v. Chetty Colum Moodoo \ Mad. Sel. 
Dec. 406,.—£¢. 


@ 
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20. As for this text of the Kéliké Purdna:' “O Lord of the 
earth, a son, having been initiated under the family 
A text of the name of his father, ato the ceremony of tonsure in- 
ees and eciae clusive, dves not becume the son of another man 
nae [anyast is]. The ceremony of tonsure and of investi- 
ture? being indeed performed, under his own family 
name, sons given, and the rest may be considered as issue: clse they 
are termed slaves. After their fifth year, O king, sons given, and the 
rest are not sons. | But] having taken 2 hoy five. years ol \the adopter 
should first perform the sacrifice for male issue.” It relates to asago- 
tras only. Unto the ceremony of tonsnre inclusive .The particle, ag, 
here is inceptive, used for the sake of entirely including all such cases ; 
for if it be meant as a limit conelusive, it will have “the objection of 
being in opposition to the ceremonies of tonsure and investiture [spect 
ficd in the text.] But such reliance is not to be placed 
CX: on this last passage, because it is not to be found in 
two or three copies of the Kalika Purana. 
212 The son given is of two sorts; first, simple; second, son of 
two fathers, (dvydmushydyana). The first, is one 
‘Son given,’ of bestowed without any special compact; the last, is 
pene "1 at cone giver under an avreement to this effect, “he shall 
ee ane belong ¢ toes both.’ ilere the first will perform the 
PoClepac faneral cerapony, and the other rites for the adopter 
only, as way thus [be demonstrated |: Jn the desive cr 
accomplishing the arceptance of a son, by the tearm ‘son’ heme in 
the second person. tn the plirase, © being about to adopt a son” [para. 
16]and the like, detailme the rales for the ceremony, the produe- 
tion of w son is declared) And not that the adopter can possibly 
maging, lis filial relationship is derived from my capacity of beget- 
ting’ Therefore, from the word ‘son,’ after having mstanced the eee 
duties of a son, we must adit the production of one, as far as requisite, 
wnd not previously exustiug. Henee, in the family of Che acceptor, the 
condition may [in this way] be | broucht about: Fro which result the 
acts suitable to the different re aon of son, father, and the vest. Even 
as is declaved by Manu:! «A given son mst never claim the fami! y 
and estate of his natural father: the funeral oblation follows the frunily 
and estate, but of him: who has given away his sun, the obsequies fail’ 


22. Follows the Jamily and estate, goes after the family and estate, 
the latter expression corresponding genel rally with the 
term “goes along with” The yivew son, the simple 
adopted, since, in the case of a Dvyamurbyayana, the 
[duuble] obligation of fayzily conuexion and the like, will be hereafter 

declared. The funeral oblaution according to Medha- 

tithi, Kulluka Bhatta, and others, means the funeral 


Explanation of 
Manu’s teuxt, 


Oe ne ee a tr 


1—Datt. Min. 68. Datt. Chand. ie. - Mit. 310. and Nutes quoting our Author’s 
opinion. Digest 3d, 148-9. Reports Lat, 195. 








2—The reading of the Mayvkha is pur posely more explicit here than in the other 
works, which read ¢ ftousure and other rites. 


erate 308 note, quoting this passage. 


4-—Chapter 9th, 142. Mit, 315. Digest 3d, 147 Datt. Mim 105. Datt. Chand, 19! 
Hf 
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ceremony, and other Craddhas. According to other authors again the 
fuveral oblution, means sapinda connexion ; and obsequ ies, the funeral 
and other Graddhas. The correct interpretation is this: As by the 
passage 2 “He, who has begotten a son, and whose hair is [still] black, 
ay Tamtain a sacred fire,” the difference as to his age and condition 
is exemplified, and again, the difference of place, by the passage : He 
measures out the inner portion, and the outer portion of the altar ; 
even so, in this place, having merely exemplified the acts comnected 
with the obligation of the funeral oblation for the natural father and 
the rest, by the terms, ‘fimuily, ‘estate, ‘funeral oblation, and +‘ obse- 
quies, the cessation of them is declared. 

23 From this also results, the establishment of the cessation of 
faintly connexion with the father’s whole brother, and the rest. There- 
fore also, even the son begotten by the sunple adopted son, shall perform 
[his father’s} sapindi karan, parvana obsequies, and the rest; in con- 
Juan tion even with the [original] adopter. Even so, his son also. 

at. Ttowever, what Katyayana, opening the discussion of.the * son 

of two fathers, by this text: “ Now, when the family 
Aitext of Kae connexion of sons, either adopted, purchased, or son of 
oe athe 2 an appointed daughte r, remains unsettled, through 
on eee their acceptance by ANOLE they become sons of tw 
fathers,” and the like, says: “ Ifthere be no offs spring 
of these adopters by their own wives, the ‘y [the secondary sons,} take 
the estate, and give the funeral oblations to three ancestors; if there 
be no [oftspring|, to either [the giver or receiver], they will ‘Uive the 
SCNT oblation for both. Having separately considered both 
| in one Craddha, they shall call upon both of them | 
I!as reference to the‘ son of two fathers, because of his prepusing . 
They become sous of tivo fathers. 
25 Uf cither the natural parent, or the adoptive father, have no 
other aide issue, the Dyyamushy ayana, or ‘sen of 
Theoblieecios favo fathers. shall prescnt the funeral oblation to bin, 
and rrehts oy the and shall take his estate, but not so af there be 
ee ree [re Ixotie | It both have Jeoitimate SONS, he offers 
quies and sueces. tt oblation fo ncither, but takes a quarter of the share 
stun, detincd whe- allotted to a Jegitimate son of lis adoptive father ” from 
ther other sons this text of Vasishtha  * When a son has been 
ee adopted. if a legitimate son be afterwards poe the 
given son takes a fourth part:” and likewise this of Katyayana :! « Tf 
legitimate son be horn, the rest are pronounced shares of «@ fourth 
ey provided they he long to the same tribe: but it they be of a ditfer- 
erit class, they are ¢ uae to food and rannent only.” The reading in 
the Kalpats Lu is, (a third part. Those of the same tr “be, aecording: to 
Vijfancevara’? are, the son of the wife, the son adopted, and the rest. 


J—Mit. page 253 note. Reports 2nd, G68. 
2—This passage is quoted in the notes to the Mitakshara, page 318. 
3—Datt. Mim. 153. Datt. Chand. 201 Ante para. 16. 
4-—Mit. 316. Jim. Va. 157. Datt. Mim. 61. Datt. Chand 200 and note there, 


o—Ait page 316 Ante Section dth, para, Ll—et seq. 
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26. But if sons are wanting to both, then he shall perform a sin- 
gle Craddha to both also; in the mode declared above, 
His duties de- by the term “in one Créddha,” &&. Moreover in the 
fined in eta of Hemddri is a text of Krshnajini:' © As many as 
ieneana there may be degrees of forefathers, with so many, 
their own forefathers, let sons given, and the rest associate the deceas- 
ed: in order, their sons with two forefathers, their grandsons with 
one, should [do] the same. The fourth degree. at pleasure.” This 
[sapinda relation] extends to three degrees.” “ At the regular seasons, 
there is no distinction of degrees: but on the fanniversary| day of death, 
having invoked thei singly, let hin perform the Craddha according 
to the proper rite.” Which sense is consonant also to the text of Kat- 
yayana. |[para, 24.] 
27. Thisis the meaning: ‘The son of two fathers, and the rest, 
shall perform the sapindi karan of those dsine in the 
Detailed expla. families of both the real and adeptive father, together 
nation of the text. with those of the same devreev, ftbat is] mr eorspany 
with the father [of the deceased], and the iest. But. 
the sons of those adopted, and the. rest, shall perform 
their sapindi karan together with that of both the natural, and adop- 
tive jfather]. Their grandsons ajso shall associate their real father 
with their adoptive grandfather, and their real vreat-grandfaiher’ Phe 
Fourth degree, their great-grfiindson., Pleasure, desire; thats, they shai 
invoke the adopter, or not, [as they please]; but the real frther, they 
shall even summon. af the regular seasons; that is, at the days of 
new moon, famdvasva] and other seasons, the Craddha according to 
the degrees of forefathers} of the realand icidoptive fathers, os to be 
celebrated. But on the anniversary of death, having ioveked the stu- 
gle person alone, let them celebrate the Ekoddishta graddha for him, 
28. Some however say: ‘Since the mte of simple adoption is 
not [mentioned], it does not exist, aud there is ne 
Opponents ar agreement to the effect: ‘He belongs to es both 
evment against Decause no rite for it exists. One taken without this 
eae siniple agrecinent, therefore, weVven a son of faye thers B: 
And even by him, either a doulde Grad dha, om re cee > 
one, may be celebrated, by invoking [singly or together] Lota tus veal 
and adoptive father, in the Amavasya and other [QGraddhas | But the 
mee z : ee : 
sapindi karan, Padrvana, and other ¢ raddhas, must be performed for 
the adopted son, in company with both his real aud adoptive fother, 
by his son. Even so, by his son, and the rest.’ : 
29. This must be considered. Because, though the phrase *sinple 
adopted’ is certainly nowhere mentioned, still, however, 
Answered and this [meaning] satisfactorily results, even froin the de- 
refuted. claration of the entire cessation of the connexion with 
the real father and the rest, by the xbove recorded text 
of Manu [para. 21] which prohibition does not apply ins Dvydimu- 
CXIV sh4yana adoption. Further: A marriage in the family 
of the procreator [V.ji] within seven deprees, which 








1—Datt. Mim 120. Datt. Chand. 139. 
2—Chhundu instead of Chhedu “excluded” which is the reading of the Datt. 
Mim. and Chard. 
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is altogether illegal according to the text of Giautatua: With the 
kinsmen on the side of the father, viz. of the procreator, vga beyond 
the seventh degree e; and with those on the mother’s side, beyond 
the fifth, &e.,” would be unmeaning in a Dvyamushdyana adoption, 
because the sapinda affinity [to the procreator] still exists therein 
[beyond that]. Thevetore, the term, ‘simple adopted,’ must necessarily 
be expressed, to make the same agree with that of the text, because 
of the declaration of the prohibition of the sapinda connexion. 


30. Moreover, in the Pravarédhyaya fit is said] 2“ They who 
become sons of two fathers, [dvyamushayana| whether 
A text of the adopted, purchased, or the rest, cannot take in marriage 
Pravar idhydya any one or either Gotra, after the example of Caunga 
adduced in favour ny 
it ile oe anion and Caishira.” Tn which also, the term eilher Golra, 
18 spoken of the Dvyvamashiayvana. And the prohibi- 
tion of connexion in the real family [Gotra] is declared by the text of 
Manu; which is the diifrence [hotween the two]. By the distinction 
also, between adopted son, *sunple, and, * son of two fathers’ [the term, 
shaple]| is proper to he included ; whence even the propriety of the term 
sluaple adopted sun’ Is est: ablished. 


81.0 Even so Bhatta Somecvara, satisfactorily reconciles the one 
doctrine, under the text of Manu [para. ZI]: “ That 
Ani supported there was a cessation of the sapinda connexion between 
oy 2 NOU ION Arjuna fas] the son of Kunti, horn after she was] 
from +! : 
a given In atoption by fher fathor] Sura to WKuntibhoja, 
aul Subhadra, fas} che dauehter of Vasudeva, who 
was the son of Sura,” with the opposite opiuton, “ that Arjuna could 
not marry the said Subhadra.” as mnight seem to result from that text 
of Gautama fpara. 291, apply ngs olely to the prolibition of [a wite] 
come of the father’s indred hy adducing the attirmation of the com- 
mentaries in favour of the utter exclusion “of the family connexion [after 


the adoption. |! 


1—Duatt. Mim 107. 2—Datt. Mim. page 126 and note. Datt. Chan 182. 


3 -In the Minaimsé. 
4—This will be more intcilgible from the 
following genealogy. Arjuna’s real father was 


India, though he took the name of Pandava pura, 

from his mother’s husband Panda, and his mar. 

rying Subhadia, espoused his maternal uncle's 

daughter [which is reprobated in general: see 

Chap. Ist, Sec. Ist , para. 13]: but as the mother 

had been previously given away in adoption, 

their relattonship, as cousins by the mother’s Vasudeva Kunti 
side, had ceased. Son Daughter 


Subhadra Arjuna 
Daughter | 
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32. As for what some author says : ‘That the sapinda connexion of 
Kunti with the family of Sura, is declared by Somec- 
CXV. vara, under the text of Gautama, to continue through 
seven decrees, the reason is, that he has not read the 
book. 'Therefi re, the text of Gautama, after having 
previously declared the cessation of s sapluda relation- 
ship, refers to the prohibition [of marriage] in the family of the natural 
father, and not as considering the subject of sapinda relationship. In 
this way, the correctness of the terms, son ‘simple adopted, and ‘ son 
of two fathers,’ being established, the possibility of an avreement to the 
effect: “ He shall belong Lo us both,” [para. 21] is likewise establishe d; 
for the object ismanifest, by the accepter knowing him to be ‘son of 
two fathers” And again, the sapinda relationship of the simple adopted 
son, extends, in his adoptive father’s family, to seven decrees on the 
father’s side, and to five devrecs on the mother’s side. 


An anthor’s 
opinion refuted, 


As for these texts of Vriddha Gautama :' © The sons given, 
purchased, and the rest, who are adopted from those of 
The authonty hisown general family, by the observance of form, en- 
of three texts de tor the Jineaye [gotrata, of the adopter]. But the rela- 
ye te a tion of sapinda is not included,” as well as of Brhat 

the suuple adopt. Yen of sapinda is no c as well a { 
pe con: Manus © Sons given, purch ase, ‘and the rest, retain 
relation of &¢ apinda to the natural father, as extending 
to the fifth and the seventh, degrees: ke this, their general fiuunily, 
which is also that of their adopter,” and inoreover of Narada? “ For 
the sake of religious merit, [bemg adopted} like the real son, under the 
family nalae of cach ves spectively [tat tal gotrenn| sons [who are] 
reared : for such, merely eure gee ina share, aud [the oblation of | 
the funcral eake is declared” they arc. all three, not of good authority ; 
[at least, if ther authority be Baal: they are to he used only for the 
sake of deter mining the want of sapinda relationship of] the Dvyamushy- 
fiyana, as far as seven generations, in the family of the adopter; for, in 
the case of a sumple e adupted son, his sapinda relationship, as far as seven 
generations inthe family ofthe adopter] Palaka Jis declared [to commence |. 
by the before quoted text of Gautama, | para. 29] and 
CXVT. because his sapinda relationship at the same time, in 
the family of his real father, 1s declared to cease by the 

text of Manu [para. 21]. 


34. As for the following matter, written by certain respectable 

authors in disc ‘cussing the subject of sapinda relation- 

The reasoning sa : “ Yet if[an adopted son’s] investiture and other 

at eae a initiatory rites, have been celebrated in the general 

oe Os family [otra] ot his real father, his sapinda relation- 
founded. é 

ship to his real father’s family [kula] is retained, both 

to the father, and to the mother ; to the fifth degree {from the mother, ] 


1-—Datt. Mim. 108-26, noticing our author’s objection. Datt. Chand. 191, 
2—Datt. Mim. 27 and note q. v. 106. 


3—Datt. Mim. 199 note, where our author is again noticed and the text attributed 
to Devals., 
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and to the seventh [from the father]: but to three degrees in the family 
of the adopter, by reason that there is a want of the state of begetting, 
and of investiture, to the author of the secondary paternal relation, the 
adopter. However, if the adopted son be |so] initiated in the general 
family of the adopter, his [sapinda relationship] with the adopter and 
the rest [of his family, will continue] even to seven generations, and to 
five [as above:”] its foundation is not known. 


35. Again: If the paternal relation exists uot, by reason of the 
absence of the acts of begetting, of investiture, and the 
Conclusion like, in what manner arises the adopted son’s sapinda, 
drawn. relationship to either [even,] as far as three degrees 
or his performance of Craddha and other ceremonies 
for the adopter and the rest of his family ? Neither can it be said, ‘the 
paternal relation and sapinda relation are [necessarily] connected,’ 
beeause by this, on the absence of the first, the want of the sapinda re- 
lationship would ensue. The result of it is this: Sapinda relationship 
even [of the adopted son], with the adopter and the rest of his family, 
has been already pronounced from the text of Gautama and others 
[para. 29:| “With the kinsinen on the side of the procreator beyond 
the seventh degree.” And this is conclusive. 


36. | Now this is the rite for gift aril acceptance of a son. Ia 
this matter, the power of giving |in adoption], where 
Summary incon- there are more sons than one, allows even of any one 
eluson of them, not being the eldest ; and that of acceptance, 
CXVIT. attaches to one who has not had a son born, or whose 
sons are dead. The right of married women | to adopt, 
is good] with the orders of the husband; in default of bin, of their 
[own] fathers, and the rest. Of Gadras [adopting| the daughter's son, 
or the sister’s son, are to be taken, and no other. By the other [superior 
classes] however, the nearest sapinda relation ; in default of thein, the 
remote [kindred], but not one of another caste. 


387. Then the giver, on the day [fixed] for the acceptance, having 

duly called to mind the [proper] time, and the other 

The gift incep- [considerations], and having thus vowed: ‘ Iam about, 

tive. to make a gift of my son for the cessation,? between 

myself and the rest [of my family], and this son, of the 

several duties arising from the reciprocal connexion, at present existing 

between [us, as] father, son, and the like, shall perform the Ganeca 

puj4, svasti vachan,’ matrek& puja, Vriddhi ¢raddha, and the other 
rites. ° 

nner hn 


1-—The remainder of this section, though not found in any Gujarat copies, was in- 
troduced from one obtained at Puné. It appears to be an extract from some other 
work, or, a summary of the doctrine of the Mayukha, by some more modern authors. 


2—TIn the original, it is “ continuation” pravritti, for nivritti, which the sense re- 
quiring, was adopted. 


3-—A religions rite preparatory to any important observance [Wilson], where the 
mode of it is described, 
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38. The accepter too, having fasted on the day preceding that for 
the acceptance, and on the next day having summoned 
The acceptance his kinsmen, and made known his taking a son to the 
inceptive. king; having called to mind the time, and other [con- 
siderations], and having thus vowed:‘ I am about to 
take (this person) as a son, to the cessation of the mutual connexion ‘ of 
father, son, or the like, at present subsisting between him, and his pro- 
creator and the rest (of that family,) and for the accession between him 
aud me, and the rest (vf my family), of the duties mutually arising 
from the respective connexion of father, son, and the like (by this adop- 
tion), and having performed, the Ganeca puja, Svasti vichan, Matreké 
pujé, Vriddhi Craddha, Ach4rya varan, and the various reverences to 
be made, after a special vow to the 4charya, with the car-rings, ring, 
sait of clothes, turban, madhuparka and the rest, Iet him give a feast 
to three Bréhinans, and to his kindred. 


39. And the Achérya, having thus vowed: ‘1 am about to do 

my proper duties,’ and having performed the marking 

_. Offteiating out of the altar, and the other [acts] as far as the con- 

pulest's dutics. secration of the fire, inclusive, shall celebrate the rites 

eee enjoled im the words of the Vedas! and the rest, as far 
as the straining of the clarttied butter inclusive. 


40. Then let the accepter, having gone near the giver, thus beg, 

‘Give ine this son’ 3 and the giver, with relation of the 

Catt completed. five prayers [the initial words of the first of which are] 

Ve yajnena, having called to mind the time, and the 

rest, having repeated his motives as above detailed, shall declare, ‘ I 

give you this son, adorned with ornaments, according to my ability,’ 
This is the gift of his son, commencing with the words of the Vedas.4 


41. Then the accepter, having accepted him with the prayer de- 

vasya tva, and. the others, and having repeated 

Aceeptance the Kama stuti in the form enjoined hy his own 

completed. gakha, having inandibly repeated the mystical invo- 

cation angad angat, &c. having kissed the forehead of 

the child, let him carry him within his own house, adorned with clothes 
and so forth, aceompanicd with rejoicings. 


42. Next, the Acharya, having performed the setting up of the 
clarified butter, and the rest, as far as the portioning 

Priests’ duties, oft, inclusive, having performed a burnt-offering even 
continued and = with the,claritied butter, with the Vy4hriti incanta- 
concluded. tion, both backwards and in due order, having dressed 
the oblations, let him offer a burnt offering. He then 


1—-From ‘anvadhane chakshu,’ line Ist, to ‘ kratam,’ line 3d. 


2—Datt. Mim. 97. For this and the following passages, turn to para, 8, and the 
references therc. 
5—From ‘ Ye vajfiena,’ line 5, to § Gati, 
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commences the principal burnt-offering of dressed oblations, for accept- 
ance of a son, with the words of the Veda.' Having 
commenced with the words, “ Tubhyam agne,” Gc. let 

him conclude with those commencing “ Pragvadattali.” Thus ends the 

rite of adoption. * 


SECTION VI. 
Partition of debts, and of concealed effects. 


1, This settled, I return [to my subject)? Kéty4yana states a dis- 
tinction in partition of debts? “The debt of the 
father, one incurred by a parcener himself on accouat 
of the debts of the father, and one specially his own ; 
debts so incurred, must be examined on a partition 
with the kinsmen.” On account of the debts of the 
father, incurred for the sake of discharging the father’s debts. Specially 
his own, {contradicted by other] than himself, for the maintenance of 
his family. The same author says + “ A debt contracted by a brother, 
a paternal uncle, or a mother, tor the [support of the] family, must be 
fully discharged by the coheirs, when partition is made.” 


The debts, to 
be considered at 
a partition are of 


three kinds : 


2. The same author also says, in case the debt be less than the 
property ° “ But having given the debt (to the credi- 


Such debts, 
when covered by 
the estate to be 
first. paid, and the 
residue to be di- 
vided. 


father. 


Payment out of 
the paternal  es- 
CXX. 
tate restricted to 
particular obliza- 
tions. 


tors], and what was bestowed through affection, let 
them divide the balance.” Bestowed, promised, Narada :4 
“What remains, after discharging the father’s donation, 
and after payment of his debts, may be divided by the 
brethren, so that their father continue not a debtor.” 
The father’s donation, what had been promised by the 


The same author says:’ “ What has been given for religious 


purposes, and through affection, and the debt which 
has been added by himself, that [and] the visible 
[estate], let them divide; [any other debt] is not to 
be given, out of the paternal estate.” The meaning is 
this: ‘ What has been given for religious purposes, 
as well as through affection ; [that is] what it has been 
added by the father himself, {that is] what has~*been 


made by himself; such debts [and the-visible estate] they shall divide. 
Payment [dana] is not [allowable], out of the paternal estate, of debts 
other than these.’ 


2—From section 4th, para. 40th. 


1—In the last lime of the page. 


3—Digest 3d, 390. 4—Digest 3d, 389. 


5—Digest 3d, 388, where a different turn is given to the text. 


6—Digest 3rd, 73, Jim. Va. 21, where the same difference is observable between 
these two translations, as in that of the foregoing text and our author, whose version is 
altogether different from both. 


7 --Digest 3d, 391. 
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 . 


ES: 


‘3. The same author also says, in suspicion of effects undiscover- 


Partition of cf- 
fects concealed 
and  discoverrd 
alter partition ; 
with the mode 
prescribed = for 
their discovery. 


ed :* “ A house, arable land, or quadrupeds, discovered 
[after partition, asthe property of the deceased], must 
be [equally] divided; if it be justly suspected that 
effects are concealed, a discovery by ordeal is prescrib- 
ed by law.” “Thus Manu declared, that household 
utensils, beasts of burthen, and milch cattle, ornaments, 
and ‘workmen, must be divided, when. discovered 
[among the heirs]: if effects are [suspected to be] hid- 


den, a discovery must be obtained by the Kosha mode of ordeal.”* 


Workmen: slaves, and the like. 


Here even, the Kosha ordeal itself has 


been fixed in such matters, in the chapter on ordeals, by this very 


authority : 


“In sustaining the truth of doubts in partition among 


heirs, at all times, [and] in settling a multitude of proofs [kriyA], let 
them even undergo the Kosha ordeal.” 


SECTION VII. 


On prdéperty nol liuble to division, (Avibhdjyyam. ) 


1. Manu says :3 “ Wealth, however, acquired by learning, belongs 


Certain proper- 
ty nt subject to 
partition. 


CXXI. 


exclusively to any one of them who acquired it; so 
does any thing given by a friend, received |at or] on 
account of marriage, or presented as a mark of respect 
to a guest.” Vyasa:* “ Wealth gained by science, or 
earned by valour, or received from affectionate kindred, 
belongs, at the time of partition, to him [who acquired 


it], and shall not be claimed by the coheirs.” Received froin affection- 
ate kindred ; [Saudayakam ; this term] will be hereafter explained.’ 


2. This [wealth] must be understood to be acquired, without 


If gained with- 
out assistance 
from the common 
stock 


loss to the father’s estate. Thus also Y4jiiavalkya :° 
“ Whatever else is acquired by the coparcener him- 
self, without detriment to the father’s estate, as, a pre- 
sent from a friend, or a gift at nuptials, docs not ap- 
pertain to the coheirs; nor shall he who recovers here- 


ditary property, which had been taken away, give it up to the parce- 
ners : nor what has been gained by science.” 


1—Digest 3d, 395, where the text is attributed to Katyéyana ; at page 90 of that 
vol. the last stanza is read differentiy, and attributed to Brhaspati. 


2° See Chap. 3d, 
Reports Ist, 64, 2d, 57. 


3—Chap. 9th, 206. Jim. Va. 110-116. Digest 3d, 332. 
4—Jim. Va. 110-17, Digest 3d, 333. 
5—At para. 13; and in section 10th, para, 8th. 


G—Mit. 268. Jim. Va. 109-117. Digest 3, 348, Reports ]st, 64-244. 


: i 
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3. But Gankha declares a special rule, relating to the recovery of 
land, derived from ancestors but long lost! “ Land 
Special rulere- [inherited] in regular succession, but which had been 
garding land yve- formerly lost, and which a single [heir] shall recover 
pOuERSY: solely by his own labour, the rest may divide, accord- 
ing to their due allotments; having first given him a fourth part.” 
That is,‘ having given to the recoverer a fourth part, of the recovered. 
property, they shall divide the balance equally, with the recoverer. 


4. Manu says? “ What a brother has acquired by his labour 

without using the patrimony, he need not give up to 

Other test ad- the coheirs; nor what has been gained by science. 

duced . Vyasa 3“ What a man gains by his own ability, with- 

out relying on the patrimony, he shall not give up to 

the coheirs, nor what he acquired by learning.” Acquisition by 

learning is explained by Katyéyana: “ Wealth gained through science, 

which was acquired from a stranger, while receiving a foreign mainte-- 
nance, is termed acquisition through learning.” 


La 


5. The same author elucidates this term :* * What jis gained by 
Acquisitions the solution {ofa ditheulty], after a prize has been 
through Jearning offered, must be considered as acquired through science, 


enumerated, and is not included in fiartition [among coheirs.”] 
CXXII. What has been obtained from a pupil, or by officiating 


as a priest, or for [answering] a question, or for determining a doubt- 
ful point, or through display of knowledge, or by [success in] disputa- 
tion, or for superior [skill in] reading, the sages have declared to be the 
gains of science, and not subject to distribution.” “The law is the 
same in regard also to artizans {cilpil, and to increase of price 2°" “A 
prize which has been offered for the display of superior learning, and a 
vift received from a votary for whom a sacrifice was forinerly perforin- 
ed ; or a present from a pupil formerly instructed, sages have declared 
to be the acquisition of science: what is otherwise acquired, is |the] 
joint property [of the co-heirs].” Even what is won by surpassing 
another in learning, after a stake has heen deposited, Brhaspati pro- 
nounces the acquisition of science, and impartible. What is obtained 
by the boast of learning, what is received froi a pupil, or for the per- 
formance of a sacrifice, Bhrgu calls the acquisition of se/eince.’ 


6. Solution, according to the Madana Ratna, means, the reading 

of [passages of the Vedas] having the order [of con- 

And defined. struction, krama], and the sentences [jaté], and the 
hike,’ duly linked together. Some, again, say it is the 

interpretation, in a public assembly, of conceaied [meanings] required 


a A NR Le RE en AE AA ot a nl a A 


_ 1—Mit. 268. Jim. Va. 135. Digest 3d, 565. 


2—Chap. 9th, 208. Mit. 271. Jim. Va- 109-117. Digest 3d, 339. Of the two read 
ings of this text, our author adopts that of the Mitaksbard. . 


3—Jim. V4. 109, Digest 3d, 311. 4——Mit. 271. Digest 3d, 332, 
5—Jim. Va. 127. Digest 3d, 333. 
6—Digest 3d, 334. The quotation in Jim. Va. breaks off after this. 
7 —See Asiatic Researches 8th, 390. 
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to be made known. The construction is, ‘ solved after a prize [has 
been offered|” Display, public exhibition. Superior reading, pre-emi- 
nent reading. Jn regard also to artizans,'meaning, that this law, res- 


pecting science, is to be applied also among artizans. Jnerease of price 
caused by great satisfaction [with the work} Performance of w sucri- 
Jice is merely an example. 


¢. Here also, in all these cases, indivisibility applies, only when 


All such liable 
to partition if 
imade with assis- 
(ance from tite 


common stock, 
CXXII, 


no detriment has fallen on the paternal estate, in ac- 
quiring, as well superior knowledge, as wealth; for, in 
case of detriment (to the estate, the acquisition] is 
even divisible. Even so, Katvéyana says: « Yet 
Brhaspati has erdained, that wealth shall be partible, 
if it was gained by learned brothers who were instruct- 


ed in the family by their father, or paternal grandfather, [or uncles |; 
and it is the same, if the wealth were acquired by valour, | with assist- 
ance from the family estate.” | 


The acquirer 
vetting a double 
share 


s. Also in case of loss ta the paternal estate even, 
the acquirer vets a double share, from this text of 
Vasishtha ? © He amongst them, who has made an 
acquisition may take a double portion of it.” 


9, Né&rada states a distinctien in some cases, In acquisition of 


An exception 
with regard to ac- 
quisition by learn- 
Lug. 


wealth through learning?’ “ He who maintains the 
family of a brother studying science, shall take, even 
though not told, [acruta] a share of the wealth gain- 
ed by science. The word acruta means unlearned, 
according to the Madana Ratna.! But the proper 


sense 1s, BOt promised, thus: ‘IT will give a share.’ 


10. Gautiuna® declares a distinction also. with regard to wealth 


Distinction in 
wealth acquired 
without detriment 
to the paternal 
cotate. 


acquired without detriment to the father’s estate : 
“ His own acquired wealth, a learned man ay, if he 
please, give up to unlearned co-heus.” He who 1s ver- 
sed in knowledge, is a learned man. The meanmg 1s, 
that, with his own pleasure, he may give itto his un- 


learned brethren. Katydyana:‘’ “ Ne part of the 
wealth, which is gained by science, reed be given, by a learned man, 
to his unlearned co-heirs ; but such preperty must be yielded by him, 
to those who are equal, or superior, in learning. :’ “ A learned inan 
need not give a share ef his awn acquired wealth, without his assent 
to an unlearned cctheir : provided it were not gained by hin, using the 


1—Digest 3d, 340. 9—Jim. Va. 39. Digest 3d, 109-356. 
3—Mit. 270. Jim. Va. UL. Digest 3, 361. 


4—The commentators are here differing about ‘he sense to he given to Gruti, 
whether it is to mean the Vedas, [and thence the /rumfedye of them’! or hearing, fand 
‘hence telling, promise, which last our author prefers, 


5—Jim. Va. 112. Digest 3d, 349, but our author adopts a different reading. 
6—-Jim. Va. 112. Digest 3d, 342. 
7—The following text is one of Narada, Jim, Va. 112. Digest 3d, 342. 
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paternal estate.” According to Madana, this prohibition applies, only 
where there exists other property for those brothers who are present : 
but on failure of other property, [a share of it] even must be given to 
them. : 


11. Brhaspati declares that to be impartible, which has been 
Gifts from the §¥en by the father or other [person]: “ That which 
father&c., impart. may have been given, either by.the paternal grand- 
able, as well as father, or the father, as well as by the mother, 1s not 


XXIV. to be taken back; any more than that acquired by 
ree maaaaa byva- valour, or the wealth of a wife.” Nérada: “ Except- 


ing what is gained by valour, the wealth ofa wife, 
and what is acquired by science, which are three sorts of property ex- 
empt from paftition,; and any favour conferred by a father.” 
Katydyana :? “ That which is taken under a standard, is declared not 
to be subject to distribution. And also, what is seized |by a soldier] 
in war, after routing the forces of the enemy, and after risking his life 
for his lord, is named spoil taken under a standard.” The same author 
says 3 When [a soldier] performs a gallant action, despising danger ; 
and favour is shewn to him by his lord, pleased with that action ; what- 
ever property is then received by him, shall be considered as gained hy 
valour.” ; 


12. Here Vy4sa s’ates a distinction :! “ The brethren participate 
Acquisitions by in that wealth, which one of them gains by valour or 
valour partible, the like, using any common property, either a vehicle 
if assisted by the [or weapon] or the like ; to him, two shares should be 
coumon stock given: but the rest should share alike. 


13. Vy4sa defines the gifts of affectionate kindred, [saudéyakam |’ 

“ That which is received, by a married woman or by 

aoe Poa a inaiden, in the house of her husband or of her father, 

‘from her husband or from her parents, is termed the 

Wealth receiv- gift of affectionate kindred.” Katyayana:*> “ What 

a a amaiden is received with a damsel equal in class, at the time of 

Sea accepting her [in marriage], let a man consider as 

CXXV. wealth received with the maiden; it is deemed pure, 

and promotes inerease [of prosperity]: But let him 

know that ‘to be received on account of marriage, which is accepted by 

him with his bride: all such wealth is considered as vindicating the 
solemn rite.” 


1—Mit. 253, Jim. Va. 110-117. Digest 3d, 343. 


2~3—Jim. Va. 131. In the Digest 3d, 367, these texts are attributed to Manu, 
but not found in his Institutes. 


4-—Jim. Va, 111. Digest 3d, 71. 


5—The text is afterwards, in sect. 10th, para 8th, attributed to Katydyana, and 
read differently “ with a maiden? 


6—In the Digest 3d, 363, this text is attributed to Manu, but isnot found. 
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~I 
~I 


What is acquired in this, or a similar manner: “ The 

rite again {consists in giving his daughter’ after having 

Partition of received a pair of kine,’! is denominated, weulth re- 

wenlth pitas ceived with the maiden. Here even, like wealth 

ati hy like acquired by learning, such acquisition also is imparti- 

rules as acquisi- ble, if it be acquired without detriment to the father’s 

tions by learning. estate: But, if gained by any other means, except 

learning or the other [specified modes], it is even liable 

to partition. And so Manu? “ And if all of them, being unlearned, 

acquire property [before partition] by their own labour, there shall be 

an equal division of .that property [without regard to the first born]; 

for it was not the wealth of their father: this rule is clearly settled.” 

Labour, employment in agriculture, &c. Not of their futher, is to be 
taken, as without assistance from the father’s wealth. 


15. Qther things exempt from partition, have been enumerated 

by Manu? “ Clothes, vehicles, ornaments; prepared 

Other things ex- food, water : women ; sacrifices and pious acts; as well 

empted trom par- ag the common way, are declared not liable to distri- 

oe bution.” Vehicles, conveyances. he clothes, convey- 

ances, and ornaments, belong respectively to the possessor, if they are 

of equal value. {f the value of one article be more or less than that of 
another, then let them be dévided. 


16. But the clothes, &c. and other [things] worn by the father, 
must be given to the person who partakes of food at his obsequies; as 
directed by Brhaspati:* “ The clothes and ornaments, the bed, and 
similar furniture, appertaining to the father, as well as his vehicle and 
the like, should be given, after perfuming’ them with fragrant drugs 
and wreaths of flowers, to the persons who partakes of the funeral 
repast.” 


17. Ifthe goats, &c. be uneyual in number, a distinct mode of 
ere ick disposal is ordained by Manu:° “ Let thein never 
pecial rule for divide a single goat or sheep, or a single beast with 

certain animals. . . 
CXKVI uncloven hoofs: a single goat or sheep belongs to the 
first. born.” 


18. Both the prepared food and wuter, are to be enjoyed [by all] 

according to their occasions. Woinen, female slaves. 

Pas cea If they be of an odd number, they are to be caused to 

continued, Work [for all] according to their occasions. But if of 
an even number, they are to be distributed. 


19. Howevertif they were set apart by the father, they are not 
to be diséributed, even if of an equal number, by rea- 
son of this téxt of Gautama: No partition is allow- 
ed, in the case of women connected [with the father 
or with one of the co-heirs].” 


The father’s wo- 
men reserved. 


1—Mitacharadhyaya leaf 8. page lst. See Manu, chap. 3d, v. 29. Digest 3d, 60+4. 
2—Chap. 9th, v. 205, Digest 2d, 584. Reports 2d, 57. 
3--Chap. 9th, 219. Mit. 272. Jim. Va, 132. Digest 3d, 373. 4—Mit. 272. 
6 - Chap. th, 119, Mit, 273. Digest 2d, 581. G-=-Mit. 274 Jim. Va. 132-3, notes. 
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20. According to the Kalpataru: ‘By the term sacrifices and 
pious acts, [Yoga-kshema| holy councillors, family 
Explanation of priests, and the like, are denoted... But Laugakshi 
the terms of the says:! «The learned have named a conservatory act, 
Text continued. Saas 
kshema; and a sacrificial one, yoga: both are pro- 
nounced indivisible: and so are the bed and the chair.” In this place, 
& conservatory act, means [construction of| tanks, gardens, and the 
like: a sacrificial one, a grand sacrifice, a feast to Brahmans, and the 
like. The meaning is this: Whatever property is, with consent of all 
whilst in a state of unity, set apart for this purpose, and kept by one 
individual, with that very property that act of rejigion shall be execut- 
ed, by that same individual, and by no other: Neither shall all join:for 
the purpose. The common way, the way to the house or the like, alsu 
land for a cattle pasture, and the like. 


21. As for this text of Gankha and Likhita:? No division of a 
dwelling takes place; nor of water-pots, ornaments, 
A text of Gan- and things not of general use:’ and this of Vyésa :° 
see pen “ A place of sacrifice, a field, a vehicle, dressed food, 
figne yesh, CX water, and women, are not divisible among kinsmen, 
though [transmitted] for a thousand generations,” 
whereby they declare the impartible nature, both of a dwelliny and 
a field, they have reference to a religious foundation, and land for cattle 
pasture, and the like; [or else] to the prohibition of the partition, by 
the Kshatriya or other [son of a Br&éhinan by women of the other 
tribes, ] of these two things, obtained | by the Brahman] 
CXXVII. by acceptance of donation; because it has been already 
noticed as forbidden.* Or [thirdly], 1t may,refer to a 
partition of even these two things, when of little price, at a valuation, 
and not by actual division of them. 


22. Brhaspati declares a distinction, in regard to clothes and 
other matters:> “They by whom it is affirmed, that 

Rules for ap- clothes and the like are indivisible, have not proved 
ae ae that the collected wealth of opulent men, their vehi- 
impartible nature. cles and ornaments, shall not he divided; property 
held in common [would be] unemployed, for it cannot 

be given to one {in exclusion of another]: therefore it must be divided 
by [some mode deduced from] reasoning ; else it would be useless. By 
the sale of clothes, and ornaments; on the recovery of a written debt ; 
by compensating the dressed food with [an equal allotment of] undress- 
ed grain ; an [equitable] partition is made.” “ Water drawn from a 
[single] well or pool, shall be taken by turng: Let a [single] female 
slave be successively employed by co-heirs in their respective houses, 
according to their several shares ; if numerous, the slave shall be dis- 
tributed in equal allotments : such is the law in respect of female ser- 
vants. A bridge and a field shall be shared [by co-heirs] in due propor- 
tion : and the pasture ground for catt’e shall be used by the co-heirs in 


Sas lp ae a a cance re ee ee Seer 


1—Mil. 374, Jim. Vah. 132-3, notes. 
2—Jim. Va. 133. Digest 3d, 372. 3—Jim. Va. 133. Digest 3d, 375, 
4.—Ante section 4th, para. 28, 5—Digest 3d, 378-9. 
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proportion to their allotments.” On the recovery, meaning, by levying 
it from the debtor. 


23. Katyayana:' “ Wealth which has been fixedly assigned for 

. the purpose of religion, and entered in a deed; and 

Other articles likewise water ; slaves also, and such fixed property 

ofa like natue lor a corody, nibandha] as has gone in order of 

noticed, descent ; clothes that have been worn, and ornaments, 

do not resemble [divisible effects]. According to the 

time they have been enjoyed, even so let them be made use of [in 

turns] by the brothers.” Wealth, means such as has been set apart as 

the share [to be expended for] religion, and so entered in a deed. 

Water, contained in wells or the like. Fixed property, 

CXXVIII. a means of livelihood [vritti.] Do not resemble, (that 
is, are] unfit for partition. 


24. The clivision of property, concealed by deceit from the other 


brethren, is thus explained by Yaéjnavalkya ? “ Effects, 
Division of which have been withheld by one co-heir from another, 
ee property and which are discovered after the separation, let 
raudulently cou- ‘ ae : ae 
cealed or with. them again divide in equal shares: this is a settled 
held. vale.” Affects, withheld, whether by the eldest, younger, 
or other bwother, among the co-heirs; for thus says 
Manu;® “An eldest brother, who from avarice shall defraud his 
younger brothers, shall forfeit the honours of his primogeniture, be 
deprived of his [additional] share, and be chastised by the king.” 


25. In this place, also, the term eldest brother, is used merely to 
denote the heirs generally, by the argument exempli- 
By any of the fied in the loaf and staff;* and the meaning is: ‘If 
eo-hers whomso- blame attaches even to the eldest, how much more to 
et the younger ones ? Even so Gautaina > “ Him indeed, 
who deprives an heir of his right share, he dyes cer- 
tainly destroy ; or, if he destroy not him, he destroys his son, or else 
his grandson.” Whoever debars, or excludes from participation, an heir, 
or person entitled to a share ; he, being thus debarred of his share, des- 
troys that person, who so debars him of his right; or if he do not 
destroy him, he destroys his son, or his grandson. 


26. Narada: “ That wealth, which has been acquired by a man 
after separation, belongs to himself alone: what has 

A fresh parti. been recovered, after being seized or lost, and the 
tion of it ordain- hefere mentioned. [property | may be afterwards [divid- 
ed. edj.” Before mentioned, as |property] concealed by 
CXXIX. any one, among the co-heirs. May be afterwards,— 
divided ; is wanting [to complete the sense.] Manu 





1— Digest 3d, 375. The translation is altered to suit the gloss. 
9—Cole. Mit. 293. Jim. Va. 230. Digest 3d, 397. 
3—Chap. 9th, 213. Mit, 294. Digest 2d, 564. 4—Mit note to page 294. 


5—Mit. 294, a which this appears to be a passage of the Vedas:] The sub- 
sequent gloss is all, except a few words, a transcript from the Mitakshara. 


6—This text is not found in the Institutes. 
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“ When any common property whatever, is brought to light after par- 
tition has been effected, that is not considered a [fair] partition : it 
must even be made over again.” 


27. YaAjiiavalkya® states the modes of decision in case of denial 

of partition made by any one: “ When partition is 

Means for as- Menied, the fact of it may be ascertained by the evi- 

certaining a dis- dence of kinsmen, relatives, and. witnesses; and by 

puted partition. written proof, or by house or field separately possess- 

ed.” From the term, separately possessed, we must 

understand it of house or land separately given [to each,] from the con- 

nexion between the adjective, and the thing denoted by it. Né&rada 

also says:> “ If a question arise among co-heirs in regard to the fact of 

partition, it must be ascertained by the evidence of kinsmen, by the 
record of the distribution, or by separate transaction of affairs.” 


28. The same author says :* “ Thereligious duty of unseparated 

brethren is single. When partition has indeed been 

The exercise of made, religious duties become separate for each of 

religious dutir8 them.” Here the term Sains A is intended even 

oO mode of 9 denote the condition, whilst the substantive, bre- 

thren, is [merely] a general term, of which the con- 

dition is so denoted. By this [reasoning,] in every unseparated family, 

of whomsoever it may consist, father, grandfather ; son, son’s son; pa- 

ternal uncle, brother, brother’s son, or other [member], the religious 
duty is even single.° 


29. Here again, as, in the unity of place, time, agent, and the 
like, one agent is by reasoning obtained for several 

The performance causes, as supporting several parts of one act; so even, 
ee aerate we may understand from the text, that there may be 
explained. Y distinct acts, of agents [otherwise] unseparated. Hence 
all those religious acts required for performance of 

CXXX. sacred, as well as of more common rites, even of un- 
separated brethren, are separate for-each, in manner of 

the distinctions in the nature of a consecrated and a common fire, and 
the like, though mutually connected. Even so the Craddha also, of 
the paternal uncle, brother, son, or other [dying without a son] at the 
Amavésya, and other [seasons], is even separate, by reason of the sepa- 
ration of the deified [person from the parvana rite]: But the craéddha 
&c. of brothers [dying] without [maintenance of] a sacred fire, is to be 
executed by one instrument [ or agent] only, becaus? all the deified per- 
sons are conjoined. In case of separation of place, by residence abroad, 
the créddhas are even separate. The [extra] acts with the fire, re- 
quisite for the rites of those who maintained a sacred fire, also, are even 
separate; but the worship of the household deities, the Vaisvadeva 
and other rites, are to be done by one agent only. Even so Cakala 
says :° “ Residing with one dressing of food, worship of a single house- 





9—3—Cole. Mit. 376. Jim. Va. 236, Digest 3d, 407-414. Reports 1st, 161-211-213. 
4—Mit. 377. Digest 3d, 417. Reports 1st, 161-211. 
5—Reports 2d, 57 6—Reports Ist, 
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hold deity, and moreover one single sacrifice at meals to the vi¢va- 
devas, or manes, shew unity. Ina family of divided brethren, these 
acts are performed in each house separately.” 


30. As for the text of Agval4yana, as quoted in the Périjdta: 
“ Of those who reside with one dressing of food, even 
Two texts of if [previously] separated, O my lord, one alone shall 
Agvalayana quo- perform those four sacrifices, which follow the V&k- 
vee yagnya ; if men of the twice-born classes, unseparated 
as well as separated, have their meal dressed separate, Jet them each 
celebrate these sacrifices distinct, previous to taking their food, day by 
day :’ it has reference to persons reunited [after separation], because 
this conclusion is clearly ascertained, from the one phrase, “ of separat- 
ed persons also, residing with one dressing of food,” and the other: 
“ of separated, and unseparated [coparceners,’ in the text). 


31. Therefore, in case there be a separate dressing of food; among 
reunited [coparceners], the great sacrifices [Maha 
And examined, yacnya] are separate. The Vakyagnya, isthe Brahma 
eee of a yagnya. The phrase, those which follow «t, is here 
. CXXX I y- the atadguna form of a Bahuvrihi compound, [not 
being a component part of that which it denotes]; or 
if it were of the other forme[ being a component part], the phrase, ‘ the 
Vakyagnya, and the rest, would be void of meaning ; for the ascertain- 
ment of all the four is certain, even from the fact that: In giving up 
the first of the five ceremonies, there would be no attainment of the 
end. Hence, the Brahma yagnya is to be even separately done. But 
[after all], these two texts are not respected by venerable authors. 


32. And these texts also, recorded in the Dharma Pravrtti: 
“Sons unseparated must celebrate one anniversary 
_ The same ob- Cr&addha for both parents: if they be in different coun- 
con applied to tries, they may perform separately  [it, with] the 
tedin sth boka, Darsha [or Am4vasya] and monthly Grdddhas: If 
they be abroad in other towns, unseparated brethren 
are, even at all times, to celebrate the Darsha and monthly Créddha 
for both parents, each separately: When unseparated, but resident in 
different towns, each living upon the wealth acquired by himself, those 
brothers should celebrate the Craddha and P&rvana, each separately,” 
with the following one in the Smrti Samuchchaya; The Vicvadeva 
sacrifice, and the anniversary Craéddha, as well as the Mahdlaya for 
Pitra paksha] rite, are, in case the family be spread abroad, to be cele- 
brated separately, and the Darsha Graddha in like manner :’ are by a 
certain author, said to have reference to reunited brethren, residing in 
different countries. The correct opinion however is, that these even 
are all unauthentic. 


33. Or else, if there be unity of place, time, agent, and the rest, 

the instrumentality of one only, is found by reasoning. 

Conclusion But where the agents are different, and the same re- 
drawn, sults by the text itself; for, in a difference of place, 
there is a want of concurrence both of the text and 

reasoning too ; and therefore, the separate performance of Créddhas and 
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other rites, by any one of them whomsoever, is founded in reason: which 
is my conclusion. 


34. Nérada declares other signs also, of partition :' “ Separated 
but not unseparated, brethren, may reciprocally bear 
Other signs of testimony, become sureties, bestow gifts, and accept 
partition enume- nregents.” “ Gift and acceptance; cattle, grain, houses, 
eee: and, and attendants, must be Ciena as distinct 
CXXKII. among separated brethren, as aiso the rules of gift ; 
income, and expenditure.” Those .by whom such 
matters are publicly transacted with their coheirs, may be known to 
be separate, even without written evidence.” Gift and acceptance 
have reference to borrowing transactions. These very terms, ‘ gift and 
acceptance, are repeated in the second text? for the sake of clearness. 
Acceptance of cattle and the rest among separated persons, accomplish- 
ed by each apart, is even the means of generating [sole] ownership but 
among unseparated brethren, acceptance by one alone is the origin of 
the [joint] ownership of the others also. The rules of gift, written deeds, 
and the like. Income, entry [or accumulation] of principal and in- 
terest, or the like. Brhaspati :3 “They who have their income, expen- 
diture, and wealth distinct, and have mutual transactions of money 
lending, and traffic, are undoubtedly separate.” YA4jiiavalkya + “ It 
is declared, that brethren, husband and wire, father and son, cannot 
become sureties for each other before partition; nor reciprocally lend, 
nor give evidence for each other. 


35. In default of all these signs of partition, ordeal [must be re- 
sorted to], since the very same author has declared :§ 

In default of “ In the absence of all these, a divine test is prescrib- 
any marks, ordeal ed.” As for the text of Viddha Yéjiiavalkya: “In 


Permitted: doubts upon the subject of partition, the division must 
CXXXIJIL be sage by the kinsmen, witnesses, and written 
deeds: proof by ordeal is not to be:” it has reference 


to the existence of other signs. 


36. In case also of total failure in ascertaining whether they 

were separated or united, a fresh partition is enjoined 

A fresh parti- by Manu :° “ When there is a doubt of partition among 

ae be made the co-heirs, a partition must be again made, even 

pre pis oe though they have taken separate places of abode.” 
pts to dis : : 

ehverihe tack: Nérada states the duties of separated coheirs 7 “ When 

there are many persons, sprung from one man, who 

have their [religious] duties (dharmé] apart, and tfansactions [kry4] 


_ 1—Ante Chap. 2d, Sect. 3d. Reports lst, 105-211. Mit. page 377. Jim. Va. 237. 
Digest 3d, 497-417, 


2—Or the first, as here transposed, evidently by the fault of the transcribers. The 
reading of the last text is different, the ‘ rules of gift,’ for ‘ diet.’ 


3—Jim. Va. 238. Digest 3d, 427. Reports Ist, 161. 4-——Digest Ist, 228. 
5—Ante Chap. Ist. Sec 2d, para. Ist. 6—Not found in the Tustitutes, 
7—Jim. Va. 333. and notes. Digest 3d, 430. 
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apart, and are separate in the materials of work [karma gundli], if they 
be not accordant in affairs, should they give or sell their own shares, 
they do all that as they please: for they are masters of their own 
wealth.” Dutves ; ceremonials, that is, the five great sacrifices, [para. 31,] 
and the like. Transactions, commerce, and the like worldly acts. 
The materials of work, household necessaries, and the like, as the means 
of performing the acts [of the householder]. By the separate existence 
of these, a partition is manifested. Thesense is, that they, so se- 
parated, may |each], even without the consent of the others, make the 
gift, sale, or other alienation [of their respective shares]. 


- 37. ,As for the text of Brhaspati:' “Separated heirs, as those who 
are unseparated, are equal in respect of immovables ; 
A Text of Bi- for one has not power over the whole, to give, mort- 
haspati explained gage, or sell it;” according to Madana, it is for putting 
in two ways. a stop to the right, among coheirs, even separated as 
to their shares of [moveable] effects, [though unsepa~ 
rated in other respects], to dispose, by gift or other mode, without 
[general] consent, of grain, or the like, the produce of undivided fields, 
or other [fixed property]. According to Vijfianecvara and others, 
it is for the sake of obviating any future doubt, whether they be 
CXXXIV separated or united; for, by the consent of those un- 
separated, fhe facility of the transaction is ensured. 


88. The same author, with reference to one separated by his own 

wish, and afterwards disputing, says: “If he sub- 

Punishment for sequently dispute a distribution, which was made with 

disputing an ami- his own consent, he shall be compelled by the king to 

cable division. abide by his share, or be amerced if he persist in con- 
tention.” Contention, pertinacious pursuit. 


SECTION VIII. 
On Obstructed Heritage, or Succession,—[Sapratibandha Ddya.| 


1. Now, of the degrees of succession to obstructed heritage. ; 
flavalkya thus relates the order of succession to the 

Order of suc- wealth of one [dying] separated, and not re-united 3 
ates ee one « I'he wife(a) and the daughters(b) also ; both parents ; 
sea ae brothers likewise, and their sons ; gentiles, cognates, a 
male issue. pupil, and a fellow student: on failure of the first 
among these, the next in order is indeed heir to the 
estate of one, who departed for heaven leaving no male issue. This 


rule extends to all [persdéns apd] classes.” 





1—Mit. 257, Jim. Va. 31. The text is, in the first anonymous, and in the second, 


assigned tu Vyasa. 
2—Digest 3d, 399. 
3—Mit. 324. Jim. Va. 160. Digest 3d, 457, Reports 1st, 160-292——_2d, 427-670. et. al. 
(a) See Ruvee Bhudr Sheo Bhudr v. Roopshunker Shunkerjee 2 Borr, 657.— Ed. 
(4) See cases digested in 1 Morl. Dig. 319, and Perammd] y. Venkatamma/ 1 Mad. 


.C, Rep, 902 &£ 
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2. The wife, if faithful to her husband, takes his wealth ; not if 

she be unfaithful(c); for it is declared by K&ty4yana : 

First, the wife “ Let the widow succeed to her husband’s wealth, pro- 

if faithful. vided she be chaste.” So Harita says:' “ If a woman 

, becoming a widow in her youth, be headstrong, [sus- 

gate of incontinence] a maintenance must in that case be given to 

er, for the support of life.” Praj&pati :* “ Dying before her husband, 

a virtuous wife partakes of his consecrated fire; or if her husband die 

[before her, she shares] his wealth ; this is a primbval law.” Consecrat- 

ed fire, all the [five sacred] fires. The same author says? “ Having 

taken his movable and immovable property, the base and the precious 

metals, the liquids, and the clothes ; let her duly offer his onthiy, 

half-yearly, and yearly funeral repasts; with presents 

CXXXV. offered to his manes,and by pious liberality, let her 

. honour the paternal uncle of her husband, his spiritual 

parents,and dauchter’s sons, the children of his sisters, his maternal 

uncles, and also ancient and unprotected persons, guests, and females, 
[of the family].” Base metals, namely, tin, lead, and the like. 


3. ‘ As for this text of Brhaspati:$ “ Whateveg property a man 
possesses, of every kind, after division, whether mort- 
A text of Bihas- gaged, or other, that the wife, [in whatever form mar- 
patras except- vied, j4y4] shall enjoy aftes the death of her husband, 
ing fixed pro With ‘the exception of fixed property. Even if virtuous 
perty explained oe bia : : 
away. and if partition have been made, a woman is not fit 
to enjoy real property,” it, according to the Sintti 
Chandrik4, refers to a wife who has not [even] a daughter; fora 
woman having a daughter obtains the fixed property also. Madhava, 
again, considers it to relate to the prohibition of sale, or other transfer, 
of real property, by a widow, without concurrence of the heirs. 


4. As for this text of KAtyayana: “ After the death of the hus- 
band, the widow, preserving [the honor of] the family, 

A text of Ka shall obtain the shares of her husband, so long as she 
oo Pua lives: but she has not property [therein, to the extent 
er, prohibits Gil of] gift, mortgage, or sale: it is a prohibition of gift 
improper aliena- Of money, or the like, to the Bandi, Charana, and the 
tions. like [swindlers]. But gift for religious objects [not 
visible], and mortgage of the like, suitable to those 


objects, may even be made,d) since fixed and moveable property are 


1—See post para. 9, and references. 2 —Bihaspati, Jim. Va. 158-9, Digest 3d 458. 
3—Our author varies the reading, omitting mention of grains, after metals, and 
reading ‘ abdikam yearly,” for ‘‘ adikam, other.” | 
4—Reports lst, 58—2d, 666. : 
(c) See Doe d. Radamoney Raur v. Nielmoney Doss 1 Morl. Dig. 279; Montr. 314.—Ed. 
(d) It has accordingly been held at Bombay that the widow of a Hindi, who died 
without male issue, might give away hee hushand’s property in A7shrarpapa (grant of 
lands in propitiation of Kishna) notwithstanding the existence of her sister’s son, pro- 
vided she herself have no son, or other near heir of her own, whose rights would be 
affected by such gift of their inheritance to anolher. Awpoor Bhuwanee vy. Secukrant 
Seoshunkur 1 Boir. 405: 1 Morl. Dig 265.—--£d. 
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both noticed, in the above quoted text: “ Having taken,” &c. [para: 
2d} and from this of Katy&yana himself: “ A widow, actively engag- 
ed in meritorious observances and fasts, constant in the duties of her - 
widowhood, intent upon restraining [her passions], and making holy 
gifts, even if wanting a son, shall reach the heavenly abodes,” 


5. Moreover, the text of the same author! “ Heirless property 
goes to the king, deducting however a subsistence for 
Two other texts the fdmales, as well as the funeral charges: but the 
referred to kept goods belonging to a venerable priest [Crotriya] let 
wagers him bestow on venerable priests :” and further that of 
CXXXVIL. Nérada ?* Except the wealth of a Brahmana [property 
goes to the king on failure of heirs(e)]. A king, who is 
attentive to the obligations of duty, should give something as mainte- 
nance to the women of such persons. The law of inheritance is thus 
declared :” have both reference to women set apart,’ because the term, 
‘lawful wife’ [Patni], is not mentioned. — 


6. But as for this of Narada :* “ Among brothers, if any one die 

without issue, or enter a religious order, let the rest of, 

And athird, to the brethren divide his wealth, except the wife’s sepa- 

i yoauere Yate property. Let them allow a maintenance to his 

“persons. “women for ife, provided these preserve unsullied the 

bed of their lord. Butifthey behave otherwise, the 

brethren may resume that allowance,” it relates to the women of one 

dying unseparated, [or] re-united, because the reading [of the text] is 
upon that very subject, according to Madana. 


7. K&tyéyana: “ But if her husband have departed for heaven, 
the wife obtains food and raiment: Or [too], if unse- 
A text of Ka-  parated, she will receive a share of the wealth, so long 
yay ana examin- ag she lives(/)” The term unseparated is also an illus- 
oe tration of a re-united family. The word ‘ but pool 
has here the sense of‘ or. From this results a double object of the 
text, according to Madana: the last [hemistich] referring to a wife law- 
fully married; the first, to a woman set apart. The foundation of this 
exposition is to be considered. But [indeed] the same author clearly 
explains the real meaning: “ She who 1s intent upon her service to her 
venerable Guru, is fit to enjoy the share assigned : should she not per- 
form her proper duty, he shall order her [only] clothes [already] worn, 
and a morsel of food.” Her Guru, her father in law, and other [vene- 
rable relatives]. Aj his pleasure, she may receive a share: otherwise, 
merely food and raiment. This is the meaning. 


1—Mit’, 334. 2-—Mit, 335 Jim. Va. 177. Digest 3d, 540. 

3—Ante Sec. 7th, para. 19. 4—Mit. 236. Jim, Va. 177. Digest 3d, 474. 

(e) And in Vénkata Narayanappa’s case it has been held by the Privy Council 
that even in the case of a Brahman property escheats to the Crown on failure of heirs. 
Quaere tamer whether such property would not be subject in the hands of the crown to 
a trustin favour of Brahmans ?— Za. 


Cf) See cuses digested 1 Moil. Dig. 438.—-£u, 
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8. The same author says:! “ But a wife, who does malicious acts 
OXXXVIL. injurious to her husband, who has no sense of shame, 
° who destroys his effects, or who takes delight in being 
faithless to his bed, is held unworthy of separate property |stridhana}.” 
As for this text: “ Let them follow this very same rule also, with 
females degraded [by crime]: but clothes and grain are to be given to 
her, and let her be caused to reside within the house,” it has reference 
to a husband [living], says a certain modern compiler. This very rule 

that is, regarding the divorce of a degraded rwifé), 


9. Even amere maintenance is fora woman suspected of incon- 

tinence, from this text of Haérita: “Ifa woman, be- 

A widow sus- coming a widow in her youth, be headstrong [suspect- 

aes ae ae ed of incontinence], a maintenance must in that case 

erat fee Y be given to her for the support of life.” Headstrong, 

according to the Mitakshara,? means ‘suspected of in- 

But a faithful continence. This establishes our argument [The wife, 

one gets the es- if faithful, &c., para. 2nd], that a lawfully married wife, 

tate. If more than : : as 

one. they divide restrained [in her conduct], takes the wealth. But if 
, they divide renee eee 

it. there be more than one, they will divide it, and take 

shares.(g) 


10. In default of the wife, the daughter succeeds. Even as’ Manu 

says:> “The son of a man is even as himself, and the 
The daughter, daughter is equal to the son: how then can any other 
inherit his property, but a daughter, who is as it were 
himself.” If there be more daughters than one, they 
are to divide [the estate], and take [each a share. 


or daughters. 


11. Ina case also, where some of them are married, and some un- 
married, the unmarried ones alone [succeed], by 
Unmarried before reason of this text of Katyayana:* “Let the widow 
married ones.  gycceed to her husband’s estate, provided she be 
chaste ; and in default of her, the daughter inherits, if 

unmarried.” 


12. Among the married ones, when some are possessed of [other] 
wealth, and others are destitute of any, these [last] 
Tf married, the even will obtain [the estate], from this text of Gauta- 
poorest of them. ma: “A woman’s property goes to her daughters, un- 
married, or unprovided for.’ Unprovided, destitute 
CXXXVIII. of wealth. Those accquainted with traditional law, 
hold, that the word, ‘woman's’ fewife’s] includes the 
father's also. z 
Pn EE 
1—Digest 3d, 585, see post Sec. 10th, para. 12. 


2—Cole Mit. page 340. Digest 3d 479. Reports 2d, 457. 
3—Chapter 9th, 130, Jim. Va. 184. Digest 3d, 166. Reports Ist, 31. 
4—Mit. $26. 341. Ante para, 2. 5—Mit. 267-342-69. Jim. Va. 82. Digest 2d, 588. 
Equal shares, vide supra chap. iv. sec. iv. § 19.—Zd. 
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13.. In default of daughters, the daughter’s son [succeeds], by the 
text of Vishnu:' “Tf a man leave neither son, nor 
The daughter’s son’s son, nor [wife, nor female] issue the daughter's 
son shall take his wealth. For in regard to the obse- 

quies of ancestors, daughter's sons are considered as son’s sons.(h)” 


14. In default of the daughter's son, comes the father; in default 
of him, the mother/z) ; even as K&ty&yana says: ? “The 
The father,and, widow, being a woman of honest family, or the 
after him only, the daughters, or on failure of them, the father, or the 
mother. mother, or the brother, or his sons, are pronounced to 
be the heirs of one who leaves no male issue :’ and likewise Vishnu: § 
“The wealth of him who leaves no male issue, goes to his wife; on 
failure of her, it devolves on daugirters ; in default of daughters, it de- 
volves on the daughters’ sons; if there be none, it belongs to the 
father; if he be dead, it appertains to the mother; on failure of her, it 
goes to the brothers; after them it descends to the brother’s sons; if 
none exist, it goes to the relations [sakulya].” 
15. As for the opinion of Vijii4negvara:* ‘that in the complex 
term parents,’ the omission of one term and retention 
The doctrineof of the other [ekasheca] constitutes an exception to 
Ihe oo the regular compound [dvandva], and although the 
isputed: order [of coastruction] be not certainly defined, yet 
the meaning [in favour of the mother’s priority ] may be understood, be- 
cause the word ‘ mother’ stands first in the proper form of the compound ; 
also, from the consecutive order of the particular compound [‘ mother 
and father’] being the rule, of which the omission of one term and re- 
tention of the other [‘ parents’] is the exception, and since the father is 
a common parent to many sons, whilst the mother is not so; therefore, 
of the two, the mvther in the first instance takes the estate, and on 
failure of her the father’,®> it must be set aside, as contrary to those 
texts: for the word ‘mother’ being placed first, in the proper form of 
the compound, is an exception to the general rule, in 
CXXXIX. regard to the option allowed for the omission of one 
term and retention of the other; and further, there is 
a want of proof, in fixing the proper order according to the diffusion or 
condensation [of the parental power]. 





1—Mit, 343. Jim, Va. 191. 2—Mit. 320, 


(4) And it has been held that a grandson through a deceased daughter is entitled to 
perform religious ceremonies for the bei tit of the soul of his deceased grandfather, 
on the failure of'a trustee, in preference to a daughter who is a childless widow, these 
two being the enly issue of the deccased Stdchunder Mullick v. Sreemut/y Treepoorah 
Soondry Dossee Fult. 98.—Ed. 


(1) This is the doctrine of the D4ya Bhaga, ¢. Xi.8.1.5: 8, ili.s.iv: 1 Morl. Dig. 
as apooreine to the Mitakshara the mother succeeds defore the father, Mit. c. ii. s. 
Ml l—§,~ 7’ 

., 3—Mit. 326-350 note. Jim. VA. 160-194-196. Digest 3d, 489. The mention of 
daughter’s sons,’ is omitted in the Mit. and even in some copies of Jim. V4. ; and our 
author leaves out the name of “ kinsmen” before relations. 4—Mit. 343. 


S——The remarks on this intricate and rontested subject in the notes tothe Mitdk- 


shard, page 345, are too valuable and apposite to be omitted here. “ The commenta- 
tor [on the Mitdkshar&] Balambhatta, is of opinion, that the father should inherit first 
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16. In default of the mother, the uterine brother; in default of 


The uterine bro- 
ther; then his 
son. The doctrine 
ofthe Mitiksharé, 
in favour of the 
half-brothers, dis- 


him, his son, As for the declaration of Vijilanecvara 
and others,! ‘that in default of the uterine brother,’ 
those by different mothers succeed ; on failure of them, 
the sons of the uterine brother, it is wrong: since the 
term ‘ brother’ has the force of ‘ whole brother,’ and a 


secondary pane is implied by the term, brother by 
another mother ; and hence an exposition in favor 
of both, is contrary [to reason]. Some however 
say,? upon the term ‘brothers: That since: “ Brothers and sisters, 
with sous and daughters,” is one of the maxims [of P&énini], and the 
term ‘ brothers and sisters,’ resolves into [the complex term] ‘ brothers,’ 
by the omission of one term and retention of the other, in a compound 
of two species : therefore, in default of brothers, the sister [succeeds] ? 
But it is not so, because there is a want of proof [of the correctness] 
of omitting one term, and retaining the other, inacompound oftwospecies. 


17. Thesons of a brother, also, if themselves fatherless at the 
time of the paternal uncle’s death, provided they are 
capable of understanding [the use of] property, will 
divide the father’s share with their father’s other bro- 
thers, after the example :5 “ Among grandsons by 
different fathers, the allotment of shares is according to the fathers.” 


é. 
18. In default, of brother’s sons succeed the gentile relations, 
Gotraja] within the seventh degree, being connected 
y funeral oblations, [sapinda]. The first among these 
is the paternal grandmother, from this text of Manu :* 
“The mother also being dead, the father’s mother shall 
take the heritage, [on failure of brothers and nephews. |” 
Even though she is [here] mentioned immediately 
next to the mother, still she is to be entered at the 
end, after the brother’s sons, after the manner of the 


puted, 


The brother’s 
sons share with 
the other brothers. 


The gentile re- 
lations; of whom, 
the father’s mo- 
ther is first, com- 
ing in this place, 
and not next to 
the mother. 


and afterwards the mother; upon the analogy of more distant kindred, where the pater- 
nal line has invariably the preference, before the maternal kindred ; and upon the autho- 
rity of several express passages of law. Nanda Pandita, suthor of commentaries on ths 
Mitakshara, and on the institutes of Vishnu, had before maintamed the same opinion. 
But the elder commentator of the Mitakshara, Visvecvara Bhatta, has in this instance 
followed the text of his author, in his own treatise entitled Madana Parijata, and has 
supported Vijiiinegvara’s argument, both there and in his commentary named Subod- 
hini. Much diversity of opinion does indced prevail on this question. Crikara main- 
tains, that the father aud mother inherit, together: and the great majority of writers of 
eminence [as Anparirka and Kamaldkara, and the authors of the Swnfti Chandrika, 
Madana Ratna, Vravahéra Mayikha, fe. gives the father the preference before the 
mother. J{mita Vahana and Raghunandana have adopted this*ductrine. But Vaches- 
pati Misra, on the contrary, concurs with the Mitékshara in placing the mother br fore 
the father ; being guided by an erroneous reading,of the text of Vishnu, as is remarked 
in the Viramirodaya. The author of the latter work proposes to reconcile these con- 
tradictions by a personal distinction: If the mother be individually more venerable 
than the father, she inherits; if she be less so, the father takes the inheritance.” In 
oe however, the question can never occur, unless the deceased had separated from 

s father, which is seldom if ever done. 

1-—Mit, 347, 8—Ante Section 4th, para 20th, See Mit. 348, 
Reports 2d, 29. 
Oca aad 9th, 217. Mit. 326-346-49, Jim. V4. 194, Digest 3d, 503, Reports 1st, 


2—Mit. 346 note. 
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entry of [the craddha for] incidental persons at the end, [as deceased 
acquaintances, &c.], because the placing her in the middle [is in viola- 
tion] of the rank fixed fer each, as far as brother’s sons. [para. 1.] 


19. In default of her, comes the sister/7); under this text of Manu! 
“ To the nearest sapinda, |male or female], after him 
in the third degree, the inheritance next, belongs :” and 
this of Brhaspati :? “ Where many claim the inheri- 
tance of a childless man, whether they be paternal or 
maternal relations, [sakuly4], or more distant kinsmen [b&ndhava], he 
who is the nearest of them shall take the estate.” And [the next rank 
is] her’s, both from her being begotten under the brother's family 
name, and there being no further reservation with respect to the gen- 
tile relationship [Gotrajatva]: it does not alerted specify the same 
gentile kindred. Neither is she mentioned in the text as the occasion 
of taking the wealth ; [but as next of kin, she succeeds]. 


20. On failure of her, the paternal grandfather, and-half brother 
are both to share and take it, their propinquity being 


Then thie sister. 
CXL. 


The father’s fa- 
ther, and the half- 
biother share be- 
tweenthem; after 
them, the pater- 
nal great-grandfa- 
ther, the father’s 
brother, and the 
sous of the half 
brother, share 
alike. 


21. All the sapindas and the sam4nodakas 


The Sapindis 
and Samanodakas, 


equal, since the [deceased person’s] own father was 
begotten by the former of those two, and was him- 
self the begetter, of the latter, as well as of the deceas- 
ed. The pgopinquity being similar, and there being a 
want of any other notice, however slight, beyond the 
order ‘of the text, or the like, therefore, in other cases 
also, we must act even thus. For this reason, in de- 
fault of these two, the paternal great-grandfather, the 
father’s brother, and the sons of the half-brother, shall 
take and share it. 


ow, in the order 
of propinquity, as enumerated by u: “Now the 
relation of the Sapindas, [or men connected by the 


funeral cake], ceases with the seventh person, [or in the 


sixth degree of ascent or descent,] and that of Sam&- 
nodakas, or those connected by an equal oblation of water, ends only 
when their births and family names are no longer known.” The seventh, 


must be understood as of him passed away. 
22. If no distant kinsmen [Sodaka] exist, thtn come the cognate 


The cognate 
kindred, of the 
deceased, of his 
father, and of his 
mother. 


kindred [Bandhu], who are thus specified in anvuther 
Smrti:+ “ The sons of his own father’s sister, the sous 
of his own mother’s sister, and the sons of his own 
mcther’s brother, must be considered as his own cog- 
nate kindred.” The sons of his father’s paternal aunt, 


1—Cliapter 9th, 187, Mit. 345-7-51, noticing our author. Jim. Va. 215-17. 
3d, 525. Reports lst, 70-72. 


2—Digest 3d, 532. 


3—Chap. 5th, 60, Jim. V4. 173-217. Reports Ist, 190-293. 
4—Mit. 352. Digest 3d, 5385. Reports 1st, 107-293. 
(j) Held accordingly in Bombay that when a Hindi died leaving property which 
had descended to him from his maternal grandfather, his sister axd her son succeeded to 


such property in preference to his paternal aunt Larov v. Sheol Borv.71. In Madras 
a sister's son dyes uot inherit, Doe d. Kullama] v, Auppu Pillai}, Mad, H.C, Rep. 85. 
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the sons of his father’s maternal aunt, and the sons 

CXL of his father’s maternal uncle, must be deemed his 

jather’'s cognate kindred.” “ The sons of his mother’s paternal aunt, 

the sons of his mother’s maternal aunt, and the sons of his mother’s 

maternal uncles, must be reckoned his mother’s cognate kindred.” Here 
also, the order [of succession] is even the order of the text. 


23. If on the other hand [it be said]: ‘ As the right of the wife 
and all the others, in succession fo the wealth, is de- 
An argument rived from the deceased himself alone, even so that of 
againsttheirequal the cognate kindred is derived in like manner from 
right over-ruled. him: What title then can the cognates of the father 
or of the mother [of the deceased] have to the wealth ? 
The term ‘ sons of the sister of the father’s father, and the like, is only 
for the sake of shewing the connexion between the name and person, 
and does not mean a connexion with the wealth. [I answer]: Even 
without that text, if, after the example of ‘ the father’s maternal uncle, 
his paternal uncle,’ and the rest, in like manner also, the continuous 
application of that term [cognate among the father’s and the mother’s 
cognates be held to exist, by conjunction [of kin through some inter- 
mediate person], we should have the absurdity of rendering unintelli- 
ible, the connexion between name and persons. Hence, the text is 
intelligible only by the acceptation of paternal and maternal cognates, 
in considering that subject in the rules of succession to property. The 
conclusion is, that the very same applies, by the declaration of the 
“cognate affinity, in the rules for impurity and other [mutual obliga- 
gations].' 

24. In default of cognate kindred, the preceptor; on failure of 
him, the pupil; by this text of Apastamba :? “ If there 
The preceptor, : 0 male issue, the nearest kinsman inherits: or, in 
ault of kindred, the preceptor ; or, failing him, the 

disciple.” 


- And fellowstu. . .20 Indefault of the pupil, the fellow-student 

dent, a Grotriya, 18 the successor; in default of him, a Crotriya ; from 

| 4 the text of Gautama :3 “ Venerable priests [Crotriya] 
should share the wealth of a Br&hmana, who leaves 
no issue.” 


26. In default of such an one, any other Br&hmana, by reason of 

, this text of K&tyf&yana :* “ But in default of all those 

if siege Peter the lawful heirs are such Br&hmans, as have read the 
werea Br4hman, three Vedas, as are pure [in body aiid mind], as have 
: subdued their passions. Thus virtue is not lost.” And 
Nfrada says the same:® “ In every case? the king may take the wealth 
ofa subject dying without an heir, except the estate of a Bréhmana : 
a the property of a Bréhmana dying without an heir, must be given 

O 


1—See, Mit, 352. note. where onr‘author’s doctrine is quoted, 2——-3— Mit, 353. 


4—Manu, Chap. 9th, 183, Mit. 353. i 3d, 538. where it is assigned 
to Devala. 


‘But now see the case above cited. — Zz. 
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27. Brhaspati “If Kshatriyas, Vaicyas,” or 

.In all other’ Qudras, die childless, leaving neither wife nor brother, 

cases, the king. = let the king take the property; for he is indeed lord 
of all. 


28. Y4jfavalkya’ states a distinction with regard to the estates 
of ascetics, and the like: “ The heirs of a hermit, of 
The heirs of an ascetic, and of a student [Brahmachf4ri] are, in 
hermits, asertics, their’order, the preceptor, the virtuous pupil, and the 
ee sgl "ee spiritual brother, and associate in holiness.” The stu- 
ai aie dae nt, a perpetual one, for the father and the rest even 
are [the natural heirs] of a temporary student. The 
spiritual brother, one who has agreed to bear the appellation of ‘ bro- 
ther. An associate in holiness, one appertaining to the same hermit- 
age. ‘ Being a spiritual companion, and belonging to the same hermit- 
age’ is a compound of nouns designating the same person,’ [Karmma- 
dharya sam4sa}. According to Vijfi€necvara, [the succession] of pre- 
ceptors and the rest, is in the inverse order. But Madana prefers the 
direct order, from this text of Vishnu :+ “ The spiritual preceptor shall 
take the property of a deceased hermit.” 


29. The fuperal rites of the deceased, as far as the tenth day’s 
rites inclugive, must be performed by that person 
Whoever takes [among the heirs] who takes the estate, whoever it 
esreerey piece may be, [from the wife, downwards] even as far as the 
order. is bound King himeelf(l). Even thus Vishnu says :° “ He who is 
to perform the heir to the estate, is the giver of the funeral oblations.” 
CXLITI. This same matter has been fully explained by me in 
eae ag of the Craéddha Mayutkha, in determining the order of 
the deceased. 1 11 494~ Derform them. 


SECTION IX. 
Of Re-union after Partition, —[Samsrishia.] 


1.—Now we proceed to expound the doctrine of re-united coparce- 
ners. On this subject, Brhaspati defines re-union:¢ 

Re-union after “ He who, being once separated, dwells again, through 
separation, defin- affection, with his father, brother, or paternal uncle, is 
ou termed re-united.” This re-union, according to the 
A restriction by Mit&kshar& and others, can only take place with a 
the Mitwkshara father, brother, or paternal uncle, not with others, be- 
ee si ats cause no others are included in the text. But the 
proper sénse jg, that this [re-union] arises even from 

the joint location of the makers of the [first] partition. For the words 


1—Jim. VA. 177. Digest 3d, 538.  9—Mit. 354. Jim. Va. 223. Digest 3d, 456, 
3—See note to Datt. Mim. page 102. 4—Digest 3d, 548. 5—Digest 3d, 545. Smtti. 


6—Mit. 357. Jim. Va. 228-163. Digest 3d, 512. Our author differs from. all, in 
his doctrine. 


(!) In Bombay the eldest son of a deceased Hindé defills all expenses consequent 


on his father’s death and deducts the amount from the estate, dividing the balance equally 
among the other sons. Rookhmines v. Tooeran \ Borr, 124.—Fd, - P 
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fatHer, and the rest, are merely as a part to denote the whole, of the per- 
sons who make the partition, after the example: “ He measures the 
altar, half within, and half without :” otherwise, there would be a divi- 
sion of the text itself [into three]. Hence, re-union may take place with 
a wife, a paternal grandfather, a brother's grandson, 
Reunion per- a paternal uncle’s son, and the rest also. “He who, 
rik ed, seat ae being once separated [from the co-heirs] dwells again 
Wen “Parce- [in common, is termed] re-united :” from joint location 
[of such an one], the sense of separated brothers, [one’s 
own] sons, and the like, does not result. [When two settle thus] : 
‘ The present, of future, wealth of us two, is common property, until we 
make a partition a second time, when there exists such a sign, either 
by an understanding or expressed wish, it is an union. 


2. In this place, Manu states a distinction :’ “If brethren, once 
divided and living again together as parcenersy make 
But the shares a second partition, the shares must in that case be 
Pe parti- equal: there is not in this instance any right of pri- 
rear equal, ™mogeniture [Jyeshtyam|].” Here, some say : ‘ that, the 
Thoughthecun- unequal distribution being set aside by the phrase, 
tributions wee the shares must in that case be equal, the prohibition 
unequal, of the ‘eldest son's right’ ic repeated pecues contrary 
~ to rules of composition] for the sake of making it 
clearly understood, that although there is to be no inequality in making 
up the share of the eldest, yet in the distribution the shares may be 
even unequal, when made up of greater and lesser shares, at the time 
of re-uniting the property.’ 
3. But since the term, ‘ eldest son’s right’ [Jyeshtyam] and the 
like, is merely a declaration of the general meaning ; 
Still theshares therefore, if [the contributions to] the wealth were 
at a second par'!- greater and less, still the share of each must be equal. 
ce ana be “And the same is the popular practice. Hence, as the 
es foundation of the practice is derived from this text, 
any supposition of a declaration contrary thereto, is at variance with 
reason; for another author has said: “The body of the law, hke 
Grammar, furnishes, for the most part, the foundations of popular 
customs.” 
4. Brhaspati:? “If any one of the re-united brethren acquire 
wealth by science, valour, or the like [with the use of 
Incertaingains the joint stock], two shares of it must be given to him, 
made even with and the rest shall have each ,2 share.” According to 


aid fram the eom- z 


1 ie y h 
fat. - ieee SSS 1g Sis. ere ee eee ee oO 


rere , | 
1 FL 1—Ohap. 9th, 210, Mit, 369. Jim. Va. 297. Digest 3d, 475. 
"2—JItmy Va. 165. Digest 3d, 551. 3—See Sec 7th, para. 6. 
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he gets two shares of what was acquired by him, even if at the detri- 
ment of the re-united property. 


5. Y&jiiavalkya' enumerates the order of those entitled to suc- 
ceed to the wealth or one re-united: “ As of a re- 
The order or united [coheir], the reunited fechen so, of the uterine 
dying afier re- brother, the uterine brother,” which is an exception 
uni-n, is an ex- tothe regular succession [failing male issue], of. “ The 
ception to that of wife, the daughters,” and the rest.” Hence, this mean- 
obstructed ie ing results, that it is the re-united parcenership, and 
‘] not the condition of the wife [the daughter], and the 
rest, which causes a preponderance of the right of in- 

heriting the property of a re-united parcener. 


6. As for the doctrine of Vijiifmegvara, Madana, and others 
‘ That this also refers to one devoid of son, grandson, 
The doctrine of or great grandson, both from the maxim ‘that the sub- 
Me ee ject forming an exception be of a nature similar to 
re ot eae that [of the rule] which’ is rejected, and from the 
Soverted.. want of connexion between the terms of the former 
text ° “ Of one who departed for heaven leaving no 
male issue,” and the present one: therefore, even though there exist a 
wife, or other un-reunited@ear heir, of such any one dying after re- 
union, still, the others alone who had re-united with him, will take 
his estate,’ it must be considered. Since, [in the second case], there 
is a want of proof, in the connexion_if the text is to be carried on even 
without that rule : nor [in the first case], is the complete similarity [of 
the rule and exception] to be looked for, in all cases of share, but only 
in a few points ; [as may be instanced] from the nature of a ‘ deceased 
Sapinda, where, in default of connexion between the term, ‘leaving no 
male issue, and that of,‘ one who departed for heaven, they would 
not find the term, ‘ of one deceased.’ Yet it cannot be so, for that very 
term is found in the text of Manu, to be presently adduced [para. 13]: 
“ be deprived of his allotment at the distribution, or should any one 
of them die:” But if connexion [of the terms] be allowed, we should, 
in the case of sons, some re-united with the father, and some not re- 
united, or of grandsons so situated with sons, have them shares 
sharing equally, which is a contradiction : and in the case of one having 
male-issue, this text does not apply.* 


7. And here again, [such connexion] is at variance with that 
practice, the origin of which may be demonstrated to be in the general 
code of Law, [para. 3]. But [should it be said], ‘though the text be 
inapplicable, in the case of one having male issue, in default of such 
connexion; yet if there be an assemblage of sons not re-united, with 


1—Mit. 356. Jim. V4 200. Digest 3d, 507. A literal and connected version of 
this text, is required in this place, to understand clearly the eucceeding argument : “ Of 
the re-united [coheir}, the re-united [coheir]; so, of the uterine brother, the uterine 
brother : shall either give up, or shall retain the share,” (giving it up] if ason were born 
of him, or [retaining it] if he died [without one].” 
9—3—Section 8th, para. Ist. 


some of the copies, this sentence is not to be found in this placc. 


Sd 
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brothers re-united, or the like, then the brothers and others [re-united] 
would obtain the wealth, not the sons or others [not 


CXLVI. re-united],’ it is not so; because in the last hemistich 
of the [above] text, it will be shewn to be unworthy 
of respect. 


8. The sense of the first quarter [of the whole text]: “Of a re- 
united [coheir], the re-united [coheir],” has an excep- 
One part ofthe tion in the second quarter], of*the uterine brother,” 
caine belie AY with which the other is connected. The meanin 
fine the tights of therefore is, that, in a case embracing both whole an 
the whole with half brothers, all re-united together, only the re-united 
half brothers, whole brother will take the wealth of the re-united 
brother deceased. The last hemistich' is as follows: 
“ Shall give up the share, to [a son at any time] born; or shall retain it, 
if he died [without issue] :” and the sense of it is this: ‘If the preg- 
nancy of the wife of a deceased re-united coheir, be 
and those of a wunascertained at the time of dividing the [re-united] 
igri son property, and a son be afterwards born, the paternal 
with iis uncles. “uncle or other re-united [parcener] shall give the share 
to that son; but on failure of him, he [the uncle, &c.} himself shall 


take it.’ 


9. Here, the filial relation alone affords the right of taking the 
father’s share; not the fact of production posterior 
The eon, though to the partition, since this cannot cause such a result 
not Heuniies, Bue: besides, it creates [unnecessary ] Liege) [to specify : 
meee P the ‘Subsequently’ born], and [thirdly|, would have the 
re-united uncle. absurdity of denying the [known] right toa share, in 
the case of a son produced in another part of the 
country previous to partition, but unknown [at the time]. There- 
fore, to the son previously born even, though not re-united, the uncle, 
or other [parcener] though re-united, shall give his share? 


10. The same author’ propounds the right, of an uterine brother 

not re-united, and a half-brother re-united, in taking 

The rights ofthe shares of the wealth: One of a different womb, being 
whole and half agoain associated, may take the succession; not one of 
oe aba a different womb, if not reunited ; but [a whole brother, 
if] reunited, obtains the property ; and not [exclusively | 
CXLVII. the son of a different mother.” Here, from the terms, 
one of a different womb ; son of a different mother, 

the half brother alone is not designated, but the paternal uncle, and 
others likewise, because there is nothing to’ distinguish such associa- 
tion : for, if otherwise, we should have the absurdity of rendering sense- 
less the union with uncles, and the rest, already established [by the 





1—Of the text with which para. 5, commenced. Mit. 357, Jim. VA. 
2—-This'seems likewise to be thé doctrine of the Subodhini. Cole. Mit. 358. note. 


3—~Yajfiavalkya Mit. 358. Jim. Va. 201. Of the readings mentioned there, our 
author adopts. ‘ Nanyodaryo dhanam haret, and Saisrishto banyamatrajah.’ The trausla- 
tion of some of the terms is here altered, to suit the gloss. 
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text at para. 1.] And there is a want of any other acts suitable to a 
state of re-union. 


Il. Jf not re-united ; this term applies to those both preceding 
and following it as a lamp upon a threshhold [gives light both within 
and without]. So, the word re-united, by varying the application of 
it, is to be understood of the whole brother, as entitled by union, both 
of the wealth and also of the womb. The word 1/, occurring in the 
former phrase, is to be understood immediately after this, as well as at 
the end of the text. The word exclusively [even, eva] should be supplied. 

12. The following are the meanings of the terms of this text: 

‘One of a different womb, that is, one of a separate 
Exposition of womb; [such], the wife, the father, the father’s father, 
the text. the half brother, the paternal uncle, and others, if they 
be re-united, may take the wealth. If not re-united, 
those of a different womb do not [succeed]. Hence, by reason of the 
rule respecting fitness and dissimilitude,' the re-union of one of a 
different womb, is declared as the reason for his taking the wealth. 
A whole brother, termed ‘re-united,’ [by union of the womb], even if 
not re-united [by union of the wealth], will take the property. By this 
reasoning, the community of womb alone even, is declared a sufficient 
reason. So, one re-united, possessing union of wealth; but if only 
born of a different mother. he will not take any thing whatever. 


13. From the above this results, that, the one from his re-union, 
the other trom his community of womb, both jointly 
Therefore the share and take it [between them]. Manu ? specially 
ei and ees determines this very principle, in the right of succes- 
other reunite 0B among re-united persons: “Should the eldest, or 
persons, share it youngest, of several brothers, be deprived of his allot- 
equally. ment at the distribution, or should any one of them 
CXLVIIL die, his share shall not be lost: but the uterine brothers 
and sisters, and such as were re-united after a separa- 
tion, shall assemble together and divide his share equally.” Je depriv- 
ed of, by entering another order, by degradation from sin, or the like. 
Utervne, must be joined with brothers, in construction. And such as 
were re-united, that is, the wife, the father, the paternal grandfather, 
the half brother, the paternal uncle, and the rest, [para. 1]. 


14. On this point, Praj&pati states a distinction: “Whatever ‘con- 
cealed wealth is brought to light, becomes the property 

Fixed property, of the re-united parceners: but lands and houses, those 
ae oe ee notre-anited shall entirely take, according to their 
scaliie a eee shares.” Concealed wealth, what is capable of being 
mals,heshareswith hidden, by depositing in the ground, or otherwise, as 
those re-united. . as gold, silver, or the like. Such, those re-wnited, that 
is, of a different womb, shall take: but landed pro- 


perty, the uterine brother [takes]. Kine, horses, and other [animals], 





1—Cole. Digest Ist. 9 note. “In Logic, Anvya, and Vyatireka ; the first is the 
relation of events, of which whenever one occurs, the other also occurs; the second is 
the connexion of circumstances, of which when oue oceurs not, the other also does not 
occur.” 


2—Chapter 9th, 911-12, Mit. 359. Jin. Va. 210. Digest, 3rd, 4735. 


96 HINDU’ LAW-BOOKS. 


the uterine and he of a different womb [shall share]. According to 
Madana, he of a different womb alone, if re-united, will take the 


houses, horses, and the like; but it is not so noted in the text. 


15. According to the Smfti Chandriké: ‘But if there exist only 


A case in the 
Smtti chandrika 
explained as _be- 
tween uterine bro- 
thers. 


one species of property, out of the [above sources, as| 
concealed wealth, land, kine, and the rest, the uterine 
brother alone, even not re-united, takes it.’ The proof 
of this must be considered. Among uterine brothers, 
if some of them are re-united, but other brothers not, 
nevertheless, those reunited alone will take the wealth, 


because community of womb, and re-union, exist as a double cause [of 


CXLIX. 


succession]. Even so Gautama: “ When a re-united 
[parcener] dies, his re-united coheir shares his estate,” 
and Brhaspati: “Two brothers, who become re-united 


through affection, [after being separated] share mutually.” 


16. Here, thisis the refined sense : ‘A son, whether re-united with 


The son, suc- 
cecded, in all ca- 
sea. 


Those re-united, 
before others not 
re-united. 


And the son of 
one reunited, suc- 
ceeds before other 
reunited persons. 


In other cases, 
the parents; and 
first of them the 
mother. 


Then the bro- 
ther, paternal un- 
cle, &c., equally. 


his father, or not re-united, shall obtain the entire 
paternal share, since the power of intercepting the 
right to take a share, lies in the filia] relation. Among 
[several] sons also, wher one is re-united, and the 
other is not, the re-united one alone [succeeds], by the 
text [para. 5th|: “Of a re-united [coheir,] the re-° 
united [coheir].” . 


17. Inacase of reunion, between a father, son, and 
any other, not being his son, the son alone [succeeds], 
because the same has already been declared [para. 8th], 
by the terms : “shall either give up, or shall 


18. Inan assemblage of father, brothers, paternal 
uncles, and others, not being sons, re-united, the parents 
alone [take it]. Of them again, the mother is first, 
and then the father, according to Madana. 


19. But [after them] the brother, paternal uncle 
and the rest, shall even take and share it [equally]: 
for among them all, the state of union exists, as the 
cause whence their right of taking [shares] is derived. 


20. So likewise, in an assemblage of un-reunited brothers, re-united 


The brothers 
not reunited share 
with re-uni'ed un- 
cles, &c., 


paternal uncles, half-brothers and others, they even 
share it [in common], by réason of the two phrases 
the one, para 10]: “If not re-united; but [a whole 
rother, if] re-united, obtains the property: and not 
[exclusively], the son of a different mother :” (the other 
ara.5): “As of a re-united [coheir] the re-united 


a p 
[¢oheir], so of the uterine brother, the uterine brother.” 


The wife, if alone 
re-united. 


21. Incase of the re-union of the wife alone, she 
alene takes it, from the same text; “ofa re-united 
[coheir] the re-united [coheir ].’ 
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22. In an assemblage of the other persons, reunited together with 


If others were 
reunited she does 
nut succeed, but 
must be maintain- 
ed. . 


CL. 
As must the 
daughter, who 


gets also a share, 
if uninitiated. 


her also reunited, they alone [succeed]; she does not. 
Moreover, in commencing the topic of reunion, both 
Cankha and Né&rada have declared :' “Among bro- 
thers, if any one die without issue, or enter a religious 
order, let the rest of the brethren divide his wealth, 
except the wife's separate property. Let them allow 
a maintenance to his women for life, provided these 
preserve unsullied the bed of their lord: but if they 
behave otherwise the brethren may resume that 
allowance.” “The maintenance of the daughter of 
such an one, is enjoined, to be made out of her father’s 
share: if still uninitiated, she will take a share [for 


the purpose]; if [he died] after that, her husband shall support her.” 


23. And here, like as no necessity exists for gifts in honour of the 


Argument to 
prove 420 2 ar. 
text is noé confin- 
ed to a case of 
brothers only. 


deceased at the Abhyudayeshti sacrifice, because there 


can be no doubt of the existence of materials for it,” 
even so, the term, among brothers, is not [necessarily ] 
required, since from the very commencement, there is 
a certainty of the agency of reunited persons, in the 


shares, or dike [succession], by death, or entry into 


religious order. 


As for what Gankha,’ in proceeding to expound reunion, says: 


An:ong un-re- 
united. persons, 
succeeding to one 
re-united with 
other members of 
the family, the 
mother is first, 
then the father the 
eldest wife. 


“ Of those also, departed for heaven without male issue, 
the property goes to the brothers: In default of them, 
both parents will take it, or the eldest wife,” it, ac- 
cording to Madana, is intended to fix the order of the 
un-reunited brothers, and the others, upon the death of 
one dying reunited, subsequent to the death of his 
paternal uncle, brother’s son, or half brother, with 
whom he had previously made a reunion. And, ac- 
cording to the same authority, in this case also, first is 
the mother, and next the father [para. 18]. T'he eldest 


that is, she who [best] preserves her duty. 


25. In default of a wife, the sister; according as Brhaspati says : 


“ His sister also, is entitled to take a share of it. This 


The sister, and law concerns one who leaves no issue, nor wife, nor 


daughter; after 
them the nearest 
Sapinda, 


pérent.” 
fore] both of daughter and sister, the nearest sapinda 


Some read, his daughter. In default [there- 


succeeds. : 


1—Mit. 326. Jim. Va. 177. Digest $d, 477. Reports 2d, 129. Ante section 8th 


para. 6th. 


2—This passage, from the Vedas, is left imperfect, the Gastris professing not to 
understand it themselves. 


3—Mit, 327-339. Jim. Va. 163. Digest 3d, 473 


4—Jim, Va. 164, Digest 3d, 476. 
L 


98 HINDU’ LAW-BOOKS, 


SECTION X. 
Of a Woman's Peculiar Property —{Stridhana.) 


1. Manu:' “What was given before the nuptial fire [Adhyagni] 

what was presented in the hrida¥ procession [Adhy4- 

Fhe sources of v&hanika] what was given in token of love [Priti- 

Stet © datta] and what was received by her from her brother, 

as =o ler mother, or her father, are denominated the six-fold 
Tone property of a woman.” 


2. MSix-fold, is here used in order to prevent [its reduction to] a 
smaller number, a [position] which borne out by the 

And not less; word other in the following text of YAjiiavalkya :2 
but may be more. « What was given to a woman by the father, the mo- 
ther, the husband or a brother ; or received by her atthe nuptial fire 
| Adhyagni], or presented on her supersession [adhivedanika/(a/)], as also 
any other [separate acquisition], is denominated a woman’s property.” 
Vishnu? likewise specifies more | than those six]: “What 
Others speeified. has been given to a womai. by her father, her mother, 
her son, or her brother; what has been received by 

her before the nuptial fire, |Adhyagnyupagata], what has been present- 
ed to her on her hushand’s espousal of another wife [adhivedanika J, 
what has been given to her by kindred, as well as her perquisite [CGulka], 
and a gift subsequent [Anvadheyika], are a woman's separate property.” 


3. In explanation of property given before the nuptial fire 
[Adhyagni] and the other kinds, Katyayana‘ says: 
giftdefin- “ What is given to women at the time of their marri- 
age, near the nuptial fire, is celebrated by the wise as 

_ efore the oe : % 
muptial fire. woman's property bestowed before the nuptial fire 
,  Adhyagnikal” “ That again, which a woman re- 
4 2d, in the bri-  ceives whilst she is conducted from her father's house 

al procession. xe : ee 

{to her husband’s dwelling] is instanced as the pro- 
3d, through af-  perty of a woman, under the name of gift presented in 
section. the bridal procession | Adhyavahanika},” What has 
4th, gift sub- heen given to her through affection by her mother-in- 
; law, or by her father-in-law ; or has been offered to 
Sth, the per- her as a token of respect, is denominated an affection- 
quisite. ate present |Pritidatta}’”® “What has been received 
by a woman at time subsequent to her marriage, from 


1—Chapter 9th, 194. Mit. 300-365. Jim. Va. 70. Digest 3d, 557. 
2—Mit. 364. Jim. Va. 73. Digest 3d, 558. 
(a) See Montriou note ix. Morl. Dig. 596. She may sue her husband for it.— Za. 
3—Jim, Va. 68. Digest 3d, 562. where for ‘son’, is read ‘ friend.’ 
4—Mit, 336, Jim, Va. 70. Digest 3d, 558. Reports Ist, 64, 
§—Mit. 366, note. 
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the family of her husband, is called a gift subsequent | Anvadheyika, 
and so 1s that which has been similarly received from her own 
family”!—° : Whatever is received by a woman as the value of house- 
hold utensils, of beasts of burden, of milch cattle, or ornaments of dress, 
or for works, is called her perquisite {Gulka}” The meaning is, when 

the bride does not jas usual] obtain household uten- 


CLIL sils and the zest, then, whatever is given to her at the 
6th, for super- ¢ime of her marriage as the price of them, is termed 
sessiOn. her perquisite. What she receives on her supersession 


: jadhivedanika] isexplained by YA&jilavalkya’ “To 
a woman, whose husband matries a second wife, let him give an equal 
sum [as a compensation] for the supersession, provided no separate pro- 
perty have been bestowed on her: but if any have been assigned, let 
him allot half.” Half, here means only so much as will [when added 


to her own property, make it] equal to the [prescribed] amount of 
supersession, 


4. Devala: “That which a husband has promised 

Promise of dower for separate property [stridhana] must be made 

is a debt. good by his sons, even asa debt.” Promised, to his 
wife [striyai]. 


5. Onthe subject of giging property to women, Katyayana further 

declares: “Separate property, excepting inmoveables, 

Nature and is to be given to women by their father, mother, hus- 

of awo- band, brother, and kindred, according to their means, 

separate 9 far as two thousand.” The wealth to be given ex- 

cludes immoveable preperty, and must not exceed two 

thousand panas, according to Madana. So Vy&sa:* “A_ present, 

amounting to two thousand [panas] “at the most, may be given toa 

woman, out ef the wealth.” And this sum, of two thousand [panas| 

at the outside, is to be giver every year, so that in a period of many 

years, more would by this [means be given]. If they are able, even 
immoveable property may be given, according to the same, [Madana. } 


6. But, in property given to a woman with a view of cheating the 

heirs out of it, as well as ornaments or the like, given 

Property frau- to her merely for the purpose ef wearing, a woman 

dulently given oF Jag no ownership [or property]; for thus says Katyé4- 

things lent for LB wlitever lias Bb t ‘th 
use not included, Y&Na: ub Whatever Nas Deel siven lO women Wi 

a fraudulent design, as well as entrusted to them for 

use, by their father, brother, or their husband, is declared not to be 

women’s property, fStridhana].” 


sere ete tee 


es Stag Le eae a ie 
1—Mit. 367. Jim. Va. 69. and note. The Maytkha follows the reading of the 
Ratnakara, “ Svakulat tatha.” 
I—Digest 3d, 563, Jim. Va. 92. and note. The reading of the Digest, as far as it 
agrees with the gloss of our author, is retained. 


3.—Mit. 375, and note. Jim. Va. 63. Digest 3rd, 17. The Mayitkha agrees with 
the Mitakshara. 


4—See Chap. 22nd, fot the value of the pana. Of the various readings of this 
text noticed in Jim, Va. 72., our author adopts: “Dvisahasrak paro dayal.” 
53rd, 83. 
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7. Inwhatthey have earned by the arts, or obtained from friends 

or those distinct from parents or the rest, women have 

‘Women, have no property; for thus says the same author:' “The 
sy faces Ra wealth, which is earned by mechanical arts, or which 
m 38 received through affection from any other [but the 


bat the frst wd kindred], is always subject to her husband’s dominion. 
kinds. The rest is pronounced to be the woman's property.” 
However, though a text? says: “A wife, a son, and a 

CLII. slave, are [in general] incapable of property [Nirdha- 


naj: the wealth which they may earn, is [regularly] 
acquired for the man to whom they belong:” it also relates [only] to 
wealth earned by mechanical arts and the like. It is moreover agree- 
able to reason, to refer this also totheir not having absolute dominion 
in wealth received on their supersession [Adhivedanika] and the rest. 


8. Again, though Manu says :* “ A woman should never make ex- 
penditure from the goods of her kindred [which are] 
In some kinds, common to [her and] many; or even from the pro- 
dee jena ab- erty of her lord without his assent.” (Kapenditure, 
soiu'e proper'y: ig disbursement,) yet, in some kinds of wealth, they 
are declared to possess sole property, by Katyayana;:* “ That which is 
receivcd by a married woman, or with a maiden, in the house of her 
husband, or of her father, from her brother or from her parents, is 
termed the gift of affectionate kindred [Saudfyakam]. The indepen- 
dence of women, who have received such gifts, is recognised in regard 
to that property, for it was given by their kindred to soothe them, and 
for their maintenance.” “The power of women over the gifts of their 
affectionate kindred is ever celebrated, both in respect of donation and 
of sale, according to their pleasure, even in the case of immoveables.” 


ey 9. But over immoveable property given them by 

But not mim- their husbands, they do not possess full power, from 

_ this text of Narada: “What has been given by 

paud. an affectionate husband to his wife, she may consume 

CLIV as she pleases, when he is dead, or may ‘give it away, 
excepting immoveable property.’(a) 

10. Thenon-existence of absolute power, in husbands and the rest, 

over women’s property, is declared by the same 

Husbands and author:* “Neither the husband, nor the son, nor the 

others do not pos- father, nor the brothers, can assume the power over a 

ee ee woman's property, to take it -or bestow it: If any of 

Sais ‘property. these persons by force consume the woman's property, 

he shall be compelled to make it good with interest, 


1—Jim. Va. 75. Digest 3rd, 566, 9—OY Manu. Chap. 8-416. Cole. on oblig. 
p. 232. Digest 2nd, 190-249, 

3—Chap. 9th, 190,  4—Mit. 366. Cole. on Oblig. p. 26-28. Jim. Va. 75. Digest 
3rd, 573, Reports Ist, 64. Of the readings noticed, our author reads . ‘bhratuh’ and 
‘Kanyaya sardham ;’ in the last following the Mit&kshar&, in the first, the other school. 
See Section 7th, para. 13. 

5—Cole. on Oblig. 28-233, Digest 3rd, 575. Jim. Va. p. 76. Mit. p.254., where it 
is attributed to Vishnu. 

6—Jim. Va 77- Digest 3rd, 574., where it is attributed to Katyayana. 

(a) See Due d. Kullammd: y, Kuppu Pillai, 1 Mad. WH. C. Rep. 85, 88, 90.—Zi. 
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and shall also incur a fine. Ifsuch person, having obtained her con- 
sent, use the property amicably, he shall be required to pay the princi- 
pal when he becomes rich.” Manu:' “Such kinsmen, as [by any pre- 
tence] appropriate the fortunes of women during their lives, a just 
king must punish with the severity due to thieves:”? “Such orna- 
mental apparel, as women wear during the life of their husbands, the 
heirs of the husband shall not divide among themselves: they who do 
so, are degraded from their tribe.” Wear, meaning, things worn by them, 
which have been given to them for the purpose by their husbands or the 
others. Devala:? “ Her maintenance, ornaments, perquisite, and gain, are 


ee 


the separate property of a woman ; she herself exclusively enjoys it, and | 


her hushand has no right to it unless in distress :"4 “If 


Though a hus- he let it go on a false consideration, or consume it, he 
ee one mt must repay the value to the woman with interest; but 
sleet galt ‘cir. be may use the property of his wife, to relieve a dis- 
cumstauces, tressed son.” Maintenance, wealth given her by her 

father, or the others, fur the purpose of subsistence. 

CLY. ain, iaterest_ [or profit]. Zo let go, get rid of, and 

give away, have all the same meaning in this place. 
wank... “Wettig The word son is here used in its general sense, for [any 
compelled to re- member of] the family. Y4jiiavalkya’ “A husband 
store it. is not liablg to make good the property of his wife, 

taken by him in a famine, or for the performance of 
some religious duty, or during illness, or while under restraint.” Here, 
by using the word husband alone, it is virtually declared, that woman’s 
private property must not be taken by any other but him, even when 
distressed by a famine or other calamity. Relzgious duties, such as are 
indispensable. Under restravnt, in prison. 


11. In some cases a husband, though unwilling, may be forced to 

restore it; for, says Devala:® “ But if the husband have 

A husband in a second wife, and do not show honour to his first wife, 

some cases may he shall be compelled by force to restore her property, 

2 ee ‘0 though amicably lent to him. If suitable food, raiment, 

and dwelling, be withheld from the woman, she may 

exact her own [property,] and take a share [of the estate] with the 
co-heirs.” That is, at ther hands. 


1—Chapter 8th, 29. - 
2—Chapter 9th, 200, Mit. 375-273. Digest 3d, 571. Reports 2nd, 407. 


3—Jim. Va. 74, and the note there. Cole. on Oblig. 232, Digest 3rd, 577. At the 
present day, whrre the woman’s dower ‘is high, it is put out at interest, which is the 
meaning given to gain, by Jim. Va. and his commentators. 

4—Digest 3d, 577, 
:  iaerameal ; 

5 Cole, Mit. 374. Jim. Va. 77. Cole. on Oblig. 233. Digest 3d, 578. q. v. Reports 
Ist, 87] 

6—Jim. Va 77+ Digest 3d, 581, but by both itis attributed to Katyayana, and 
joined to the foregoing texts of that author. 
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12. This however, relates to a virtuous wife, for a wicked one 
should receive no portion; and accordingly, the same 
A wicked wife author says :! “ But a wife, who does malicious acts 
gets separate injurious to her husband, who acts improperly, who 
pisperny or Pos destroys his effects, or who takes delight in being 
faithless to his bed, is held unworthy of separate pro- 
perty.” And again: “ Wealth was conferred for the purpose of defray- 
ing sacrifices ; therefore distribute wealth among honest persons, not 
among women, ignorant men, or such as neglect their duties.” 


18. The right of succession after a woman’s decease, that [part of 

her] private propery which is entitled a gift subse- 

The successors quent, {Anvidheya/4)]1s thus settled by Manu:3 “What 

yo a Wome Meg she received after marriage |Anvadheya}] from the 

e ASF family of her husband, and what her fod may have 

given her through affection [pritena] shall be inherited, 

CLVI. even if she die in his life-time, by her children [ Praja.” 

The term chtidren is thus explained by the same 

author :* “On the death of the mother, let all the uterine brothers, 
and the uterine sisters, equally divide the maternal estate.” 


14. When, from non-existence of daughters and the rest, the 
right of inheritance devolves even to the sous, from their 
Argument against connexion, then it becomes reciprocal. When this 
on eae right is taken up by unmarried daughters, then [the 
Songer ie son's succession arising from] that connexion, is at end: 
daughters. but, according to the Mitaksharé,® ‘it is not declared 
that the succession pertains [equally or] reciprocally 
to the brothers and unmarried sisters,’ yet, it has been said by others: 
‘ It is declared, that there is no original connexion of sons and daughters, 
in property received by their mother after marriage | Anvadheya], 
or given by her husband through affection | Pritidatta. ] 


15. The distinctions in succession ainong daughters, are pointed 

out by Manu:* “ A woman's property goes to her chil- 

Among daugh- dren, and the daughter is a sharer with them, pro- 
ters,theunmarried vided she be not given away; butif married, she re- 
ty first, sharing ceives a mere token of respect.” Js a shaver, shares 
prea cas equally with the sons. Not given away, unmarried. 
It means, that if there be one |unmarried], then the 


1—Digest 3d, 585. Ante sec. 8th, para. 8th, but the reading there is somewhat 
different. 


(6) From aau ‘after’ and édheya ‘to be received.’—E£w. - 
2—Mit. 329. Digest 3d, 586. 
3—Chap. 9th, 195. 4—Chap. 9th, 192. Mit. 370. Jim. Va. 78. Digest 3d, 587. 
5—Page 371. not quite in the words of our author. 


6—It is not a text of Manu, but of Brhaspati, quoted by Kulluka in his gloss on the 
above text of Manu, and likewise in Jim. Va. 78. and ae 3d, 588. Of the readings 
noticed, our author follows that of “ labbate mana matrakam,” and himself, in para. 
refers it to Brhaspati. 


VYAVAHA’RA MAYU’KHA. CHAP. LV. SECT. X. 


married [daughter] receives a mere token of respect, that is, only some- 

thing very small. If there be no unmarried daughter, 
_Ifnoneunmar. the share of the married daughter is equal to that of 
tied, the married the brothers, according to the text of Katyéyana :* 
ones share with «Married sisters shall share with [brothers or] kins- 


ODS, 
men. 


16. Some trifle also must be given to the daughters of those 

The daughter's daughters, according to the text of Manu? “ Even 

daughters get to the daughters of those daughters something should 

something. be given, as may be fit, from the assets of their mater- 
nal grandmother, on the score of natural affection.” 


17. But all acquired by marriage ['Yautaka] goes to the unmar- 
ried daughter alone, not to the son. So a prior text 

all property ac- of the same:’ “ Property given to the mother on her 
quired by marri- marriage [Yautaka] is inherited by her [unmarried] 


a pe ee daughter.” Property given on her marriage, what- 


takes. ever is received by her at the time of marriage or 
other [ceremony] whilst seated together with her hus- 
band; for, according to Madani: ‘The word Yautaka, is, in the 


Nighantu, derived*from their being then joined together | Yuta}. 
® 


18, In respect to woman's property, before enumerated in the 

AU the proper texts of other sages, distinct from that acquired 

ty, except two Stbsequent to marriage |Anvadheya] or through 

kinds, goes to their husband’s affection |Pritidatta], these distinc- 

daughters,unmar- tions are declared by Gautama :* “ A woman’s pro- 

ried or unprovid- perty goes to her daughters, unmarricd or unprovid- 
ae ed.” Unprovided, such as are destitute of wealth. 


19, The daughter of a Bréhmani wife, however, shall take the 
wealth of her step mother; thus Manu’ “ The wealth 
A distinction of a woman, which has been in any manner given to 
when wives of dif- hey by her father, let the Bréhmani damsel take; or 
fren case ese, Tetat belong to her offspring.” By giving the particle 
or the sense of ‘and, we have it, ‘ and shall be shared by [her issue}.’ 
Some say, that the word Bréhmani is used to denote any girl of equal 
or superior caste, but the proof of this must be well examined. 


20. If there be no daughters, then the issue of 

In default of those daughters succeeds, according to the text of 

daughters, their Ngrada 6 “Let daughters divide their mother’s 

issue succeeds. Wealth ; or, on failure of daughters, their male issue 

[tad anvaya.”] 

enn 
1—Digest 3d, 594. 9—Chap. 9th, 193. Mit. 270. Digest 3d, 600. 

3—Chap. 9th, 131, Jim. Va. 82, and notcs. 4—Ante, Sec. 8th, para, 12. Reports 


' 


5—Chap. 9th, 198. Mit. 372. Jim. Va. 83. 


6—Mit. 370 and note. Jim. Va. 82. Inthe former, itis translated “ their male 
issuc,” in the latter, “her male issue,” our author prefers the former; see para. 28. 
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Distribution a- 
mong daughters, 
and among their 
sons, is accord- 
ing to mothers. 
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A distribution among daughters by different mothers, as well 


as among the different daughter's sons, to be just, 
must be apportioned after the example of that pre- 
scribed for the sons of different fathers, where the par- 
tition is according to their father’s shares [not to the 
number of the sons of each father. |! 


22. However, Y4jiavalkya says :? “The daughters share the resi- 


The issue of 
the daughters, 
succeeds on their 
default. 


CLVIII. 


Sons take the 
property, if the 
debts are equal to 
it, or more. 


On failure of 
daughters and 
their issue, sons, 
aud their issue. 


sidue of their mother’s property, after payment of her 
debts, and the issue succeeds in their default.” And 
here again, some say, the word issue [anvaya,| has 
reference to the pieeving of the daughters ; whilst 
others hold, that if she leave no daughter, even her 
sons may take jt, since the word tad’ in the text of 
Narada above, distinctly points out the mother alone ; 
and this [first] doctrine agrees with custom. The re- 
sidue after payment of her debts; on this subject 
those acquainted with the ancient law have declared, 
that the sons alone must take the property, [if only] 
equal to, or less than, the amount of debt. 


23. If daughters or the rest do not exist, the sons, 
grandsons, and the rest must take it, for thus it is 
declared by Katyéyana:* “But on failure of daugh- 
ters, the inheritance belongs to the son.” 


24. This right of inheritance, of daughters and the rest, in the mo- 


The right of 
the daugliters and 
their issue, con- 
fined to the six 
kinds of property. 


ther’s property, exists only in wealth given before the 
nuptial fire [adhyagni,|] and in the bridal precession, 
fadhy4vahanika,| and the other [kinds] above re- 
corded in the texts [paras. 1—2—3,] specifying wo- 
man’s property ; for, if relating to all wealth in which 
their mother has any property, it would go to set 


aside those texts [limiting it to 


25. From this we must understand, that the often repeated term 


The term ‘ wo- 

an’s) = property’ 
confined to the 
proceding texts. 


‘woman's property, which Brhaspati, Gautama, and 
the rest, have adopted; for example: “A woman’s 
property goes to her children :” [para. 15,] “A wo- 
man’s property goes to her daughters,” [para. 18,] and 
the like, relates even to the texts above delivered. As 


many again as, even without actually keeping the phrase, ‘woman’s pro- 
erty, have parallel expressions, such as, ‘divide the maternal estate,’ 

Mana, para. 13,] or the like, all those:in like manner have reference to 

the same texts, by a combination of objects having the same origin. 


t emee 


1—See Section 4th, para. 20. 


2—Mit. 266-7-368, Jim. Va. 82. 


3— Our compilers read tada, following the modern Benares copy, but it is evidently 
wrong, the whole argument running on tle word tad as a pronoun, | 


4—Jim. Va. 82, Digest 3d, 594. 
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26. However, the text of YAjnavalkya:! “Let sons divide —  _ 
both the effects and the debts, after [the demise of] 
Woman’s pro- their two parents:” relates to [what is] acquired by 
perty Is ae excep- the act of partition and the like, with the exception 
AI diteot cue of that declared in the above texts [as woman’s pro- 
perty.] From this it is clear that, 1£ there be daugh- 
CLIX. ters, the sons or other heirs even succeed to the 
mother’s estate, distinct from that part before described 

[as woman’s property. ] 


27. Again, if there be no offspring of either sex, the further [succes- 

On default of sion] is declared by Yajnavalkya,’ referring to the 
offspring, thekins- abovementioned woman's Pa ete “Her kinsmen 
men succeed. [Bandhava] take it, if she die without issue.” 


98. The same author expounds the succession of kindred [Ban- 
; dhava] to be according to the different kinds of marri- 
Their right de- age:} “The property of a childless woman married in 
pends on the par- the form denominated Bréhma, or in any of the other 
earl paca four [unblamed modes of marriage,] goes to her hus- 
wae Tariied: and: but if she leave progeny, it will go to her 
daughters; and in other forms of marriage [as the 
Asura, &c.] it goes to her fatMer, and mother, on failure of her own 
issue.”] [In the one case,] if there be no husband, then the nearest to 
her in his [tat] own family takes it; and [in the other case], if her 
father do not exist, the nearest to her in [her] father’s family succeeds, 
[for the law that 3 “To the nearest sapinda, the inheritance next be- 
longs,” as declared by Manu‘ denotes, that the right of inheriting her 
wealth, is derived even from nearness of kin to the deceased [female] 
under discussion—and, though the Mitakshara® holds, ‘that on failure 
of the husband, it goes to his [tat] nearest kinsmen [sapinda] allied by 
funeral oblations; and, ‘on failure of the father, then to his [tat] 
nearest sapindas ;’ yet, from the context it may be demonstrated, that 
her nearest relations are his nearest relations; and [the pronoun tut 
being used in the common gender,] “it allows of our expounding the 
passage ‘those nearest to him, through her, in his own family: for the 
expressions are of similar import. 


29. In the Brahma or in any of the other four, relates to the Br&h- 
The effect of manical class, on account of these [rites] being the only 
these rites is dif. ones lawful in respect to them. But as the Géndharva 
ferent in the dif- rite is also lawful to the Kshatriya class and the reat, 
ferent classes. so also, the wealth of her who has been married ac- 


1—Mit. 263. Jim. Va. 55. The last hemistich of this text was quoted above, para. 
22. See section 4th, para. 17. 


2—Mit. 367. Jim, Va. 91. Digest 3rd, 613. 


3—Mit. 368. Jim, Va. 86. Digest 3rd, $606. These rites are explained, Digest 
3rd, 604. 


4—Chap. 9th, 187. Mit. 347. Jim. Va. 217. Ante section 8th, para, 19. 


5—Page 368, The correctness of this version is doubtful. 
M 
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cording to that form devolves to her husband alone, 
And so Manu :! “It is ordained, that the property of 
a woman, married by the ceremonies called Bréhma, 


andharva, or Praéjépatya, shall go to her husband, if, 


she die without issue.” “But her wealth, given on the marriage called 
Asura, or on either of the two others Paigécha and Ré&kshasa] is or- 
dained, on her death without issue, to become the property of her 
mother and her father.” 


30. On failure of the husband of a deceased woman, if married 


Heirs of a wo- 
man on failure of 
her husband, and 
parents, defined. 


according to the Br&hma or other [four] forms; or of 
her parents, if married according to the Asura or other 
two forms, the heirs to the woman's property, as ex- 
pounded above, are thus pointed out by Brhaspati :* 
“The mother’s sister; the maternal uncle’s wife; the 


paternal uncle’s wife ; the father’s sister; the mother-in-law, and the 


wife of an elder brother, are pronounced similar to mothers. 


If they 


leave no son born in lawful wedlock, nor daughter’s son, nor his son, 


then the sister’s son and the rest shall take their property.” 


Here must 


be understood, ‘on failure both of the daughter, and also of her 
daughter,’ because only on failure of them does the right of inheritance 
pertain to the son born in wedlock, or to the daughver’s son. 


The sonin that 
case inherits pre- 
sents from kin- 
dred. 


And the bro- 
thers get the per- 
guisite. 


30. But 


Gifts to be res- 
tored to the bride- 
groom. 


CLXI. 

When the bride 
dies before magr- 
roreem deducting 


31. In respect of property given by the kindred 
[Bandhu] at an Asura marriage or the like, Katy4yana 
says 3 “That which has been given to her by her 
kindred, goes, on failure of kindred, to her son.” 


32. But on the subject of the perquisite, Gauta- 
ma holds :* “'The sister's perquisite belongs to the 
uterine brothers ; after [the death of] the mother.” 


what CGankha says:° “The lover [may take hack] his 


nuptial present [on the death of his betrothed mis- 
tress]," must be understuod of one, dying previous to 
the celebration of the marriage. Here it is further 
remarked by Yajiiavalkya:° “If she die [after troth 
plighted], let the bridegroom take back the gifts which 
he had presented ; paying however, the charges on 
both sides.” The meaning is, that the husband may 
take back, if his bride be dead, what remains of the 
perquisite previously given, after calculating the ex- 


pences, incurred by himself and by her father... 





1—Chbapter 9th, 106-7. Jim. Va. 87. Digest 3rd, 607-8. 
2—Jim. Va. 96. Digest 3-617. In the translation of Jim. Va. the maternal uncle is 


ut for his wife, and the paternal uncle’s wife is not noticed. 


The present version will 


e found in the Digest 3d, 618, except that Acs son ts there explained, the son’s son. 
3—Jim. Va. 96. Digest 3d, 594-615, In both, it is ‘Ausdéand,’ instead of son, 


4—Mit, 369, Jim, Va. 94, Digest 3d, 614, All the authoritica seem in favor of this 
version against Jimuta Vahana., 


5—Digest 3d, 614, 


6—-Mit. 373, 
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34. On some pojnts Bauddhayana records a distinction :} “The 

wealth of a deceased damsel, let the uterine brothers 

Presents by the themselves take. On failure of them, it shall belong 

alt pe to the mother; or if she be dead, to the father.” Those 

ee Be adeceas. Skilled in the ancient law have Yeclared, that this re- 

ed damsel. lates to ornaments or the like, presented by the mater- 

nal grandfather and the rest, at the time of betrothal, 

to a girl [who afterwards] dies before completion of the marriage. 
Here ends the subject of woman’s property. 


SECTION XI. 
Of exclusion from imbheritance,—( A namea). 


1. Yajiiavalkya says?, “An impotent person, an outcast and 

his issue; one lame, a madman, an idiot, a blind man, 

Personsexclud- and a person attlicted with an incurable disease, as well 
soot nat be 88 others [similarly disqualified], must be maintained, 
uenied: excluding them, however, from participation.” His 


issue, means the ofispring of an outcast. 


butmay recover ° 2 If, after division, virility or the other [absent 
their rights. qualification be regained, by medicine or other means, 
the person will then receive his share, like as a son 

born after partition [does].* 


3. Manu says:* “Impotent persons and outcasts ; persons born 
blind or deaf; madmen, idiots,a@)the dumb, and such as 
have lost a sense [or limb, nirindriya], are excluded 
from a share of the heritage.” Have lost a sense, de- 
prived of the nose [or smell,] or the like. Narada also declares’ “ An 
enemy to his father, an outcast, an impotent person, and one 
formally expelled (ApayAtrita), take no shares of the inheritance, even 
| though they be leyitumate: much less if they be sons 
CLXII. of the wife by an appointed kinsman.”® “ One afilict- 
ed with an obstinate or an agonizing disease, an idiot ; 
one insane, blind, or lame, must be maintained by the family, but 
their sons take the shares [of their parents.’] 


Disinherited per- 
sons enumerated. 


1—Mit. 374. Jim. Va. 90, Digest 3d, 612. 

2—Mit 360. Jim. Va. 103. Digest 3d, 321, Reports Ist, 412. 

3—Ante Sec. 4ih, p&ra 35. 4— Chap. 9th, 201. Mit. 361. The term 
Nirindriya is explained, in Jim. Va. 108 note 7. Reports Ist, 78. 

5—Mit. 361, Jim. Va. 104. Digest 3d, 303. Reports Ist, 78. Our author adopts 
none of the readings noticed by Jim. Va. but takes that of Gankha’s text below. 

6—Digest 3d, 303. 

(a) The mental incapacity which disqualifies a Hind& from inheriting on the 
ground of idiocy is not neccssarily utter mental darkness. A person of unsound mind 
who has been so from birth is in point of law an idiot. The reason for disqualifying a 
Hinda idiot is his unfiincss for the ordinary intercourse of life. Ztrumamagd] Amma v. 


Ramasvadmi Ayyangir, 1 Mad. W. 0. Rep. 914, Of. Co. Litt. 247 a,—Zu. 
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4. Formally expelled, one turned out by hiskinsmen with the cere- 
mony of kicking down a waterpot or the like, for high 
a‘ ee ty treason | veeous or a similar crime, according to Ma- 
iy expelle ;° dana, It properly applies to one who goes across the 
sea iff a vessel or the like, to another quarter of the 
globe, for the sake of a livelihood ; [for]': “ Communion is not permit- 
ted with a Bréhman [Dvija] who has passed the sea in a ship, even 
though he has performed penance for it ;’ therefore, connexion with 
such an one in’ this age of the world, is reprehended. And no form is 
laid down for performing the ceremony of ane g down the waterpot, 
cineca oe for expulsion for high treason. Cankha and Likhi- 
of decesdat on. ta :” “The heritable right of him who has been formal- 
~ ly degraded [Apay4trita], and his competence to offer 
oblations of food and libations of water, are extinct.” 


5.  Vasishtha 3 “They who have entered into another order, are 
: ” 

Persons entering debarred from shares.” Here are meant the perpetual 
another order de. Student, the hermit, and the ascetic. Katyayana 
barredfromshares “ But the son of a woman married in irregular order, 
and sons ve wo- as well as he who is produced through a kinsman 
men marriea init  [Sagotra], and an apostate from a religious order, never 
regular ord 2 2 

gu ar oO} er. e e e 9 

obtain the inheritance. 


6. [Produced] through a kinsman, ‘means one born of a woman 
married to one of her own [Sagotra] relations. The 
son of a woman married in irregular order, means, ac- 
cording to some, the Kshetraja, Kanina, and other sons. 
But, when the marriage of a younger daughter has been celebrated 
whilst her eldest sister is still unmarried, they are then both said to be 
‘out of their order; and this is the proper application of the term 

CLXTIL [Akrama.] If he be of the same class as his father, his 

It of the same Ualification for inheriting is declared by the same 
classasthefather, author®: “ But the son of a woman married in irre- 
the son may in- gular order may be heir, provided he belong to the 
herit. same tribe with his father: and so may the son of a 
man, belonging to a different [but superior] tribe, by a woman espoused 
in the regular gradation. 


Explanation of 
that term. 


7. Also, if sons be begotten by a husband on a wife sprung from 

a higher class, they shall not take the inheritance, for 
Rey ieee thus says the same author 6 “The son of a woman 
sai Berit. married to a man of inferior tribe, 1s not heir to the 
estate. Food and raiment for life,are considered to be 

due to him by his kinsmen.” 


1—General note to Manu, Smiti (3). 
2—Digest 3rd, 800. Jim. Vg. 101, which attributes it to A’pastamba. 
3-—Mit. 355-361. Digest 3rd, 327. 4—Jim. Va. 104, and notes. Digest 3d, 325-6. 


5 —6—Digest 3d, 326, Jim. V4. 105. Of the readings mentioned, our author has, 
‘grassachhadanam atyantam,’ 
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8. If there be other sons endowed with good qualities, the in- 
ee heritance is not to be taken by a vicious one; for says 
does not inherit, Sfanu:' “All those brothers, who are addicted to any 
ifothersonsexist. Vice, lose their title to the inheritance.” Bihaspati:? 
“Though born of a woman equal in class, a son desti- 
tute of virtue is unworthy of the paternal wealth ; it is declared to be- 
long to those kinsmen who offer funeral oblations to the deceased, and 
are of virtuous conduct.” “A son redeems his father from debt to 
superior or inferior betngs; consequently there is no use for one who 
acts otherwise.” 


9. But all those excluded from participation must be maintained 
Persons exclud- uring the rest of their lives, by those who get the 
ed from inherit. eState, from this text of Manu®: “ But it is fit, that a 
ance, must be wise man should give all of them food and raiment, 
maintained, as without stint, to the best of his power: for he who 
long as they live. pives it not, shall he deemed an outcast.” (Without 
stunt, signifies ‘as long as they live,’) as well as from the foregoing 
one of Yajnavalkya [para.1:] “Those excluded from inheritance, 
must still be maintained.” 


10. Those who have entered into another order, and outcasts, as 
well as their?respective sons, are not to be maintained. 
Except those Thus Vasishtha says: “They who have entered into 
entering another another order, are debarred from shares [para. 5]: as 
also an impotent man, a madman, and an outcast; but 
let the impotent and madman (receive) a mainte- 
CLXIV. nance.” Here, the maintenance of two only being 
mentioned, is meant as an indication that the others 
are excluded. Devala:* “ When the father is dead |as well as in his 
life-time,] an impotent man, a leper, a madman, and idiot; a blind 
man, an outcast, the offspring of an outcast, and a person fraudulently 
wearing the token [of religious mendicity,] are not competent to share 
the heritage: food and raiment should be given to them, excepting 
the outcast.” Wearing the token, assuming a prohibited mark [lingal. 
Bauddh4yana :° “Let the co-heirs support with food and apparel those 
who are incapable of business, as well as the blind, idiots, impotent 
persons, those afflicted with disease and calamity, and others who are 
incompetent to the performance of duties, excepting however the out- 
cast and his issue.” Even those degraded from the life of an ascetic, as 
well as their sons, are neither of them to be maintained, according to 
Madana and others. » 


1—Chap. 9th, 214. Jim. Va. 102. Digest 3d, 299. 


2—Jim. Va- 102, Digest 3d, 301-2, where the term Crotriya is applied to the kins- 
men themselves, as an illustration merely. 


3——Chapter 9th, 202. Mit. 362. Reports 1st, 


4—Jim. Va. 103. Digest 3rd, 304,  5—Jim. Va. 104. Digest 3rd, 316, 
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11. But the blameless sons, even, of one from these causes disin- 
herited, shall take a share, according to the text of 
The qualifed Vishnu:' “The legitimate sons, even of these, [are 
Tea ee sharers of the patrimony ;] but not the sons born to 
aaa Swath ‘eo, & degraded man after the commission of the act which 
tain exceptions. caused his degradation, nor those who are procreated 
fon a woman of a higher class, that is] in the inverse 
order of the classes: their sons do not participate, even in the property 
left by the paternal grandfather :” and this of Yajiiavalkya :? “ But 
their sons, whether legitimate, or the offspring of the wife by a kins- 
man, [Kshetraja] are entitled to allotments, if free from similar 
defects.” 


12. YA&jitavalkya’ delivers a special rule concerning the daughters 
and wives of these: “ Their daughters must be main- 
Special rule for tained likewise, until they are provided with hus- 


pad aa and ands.” “Their childless wives, conducting them- 
a selves aright, must be supported ; but such as are un- 
CLXV. chaste, should be expelled: and so indeed should those 


who are perverse,” If she be unchuste, a woman must 
be turned out of doors, and without a maintenance(a) <A perverse wo- 
man also should be turned out of doors, but a maintenance must be 
provided for her, according to Madana, and others. 


CHAPTER V. 


NON-PAYMENT OF DEBTS,—[RNA'DA'NAM/(1).] 


SECTION I. 
Of Loans vn General. 


1. Brhaspati:* explains, on this subject, the rules for regulating a 
creditor's conduct, or transactions : “ A prudent lender 


Loans. should always deliver the thing lent, on receiving a 
pledge [Bandhaka] of adequate value, either to be 
CLXVI. used by him, or merely kept in his hands; or with a 


sufficient surety [Lagnaka], and either with a written agreement, or 
before credible witnesses.” A pledge, such as this, when the pawnee 


1—Digest, 3rd, 316. 
2—Mit. 363. Jim. Va. 107. Digest 3rd, 322. Reports 2nd, 669, properly apply- 
ing to paras. 1-2, but omtted. . 
3—Mit. 308. Jim. Va. 107. Digest 3rd, 342. Reports, Ist, 412. 


(a) Sec Yajiiavalkya. ii. 283—286: Case No. 2 of 1823. 1 Mad. Sel. Dec. 366. 
M. 8. D. 1857. p. 139. 8. 4. No. 369 of 1862, 1 Mad. H. C. Rep.—-#a. 

(1) Kntlinam (from 72a ‘ debv and édaxam ‘ taking’) meaus ‘ Recovery of debts 
by legal process.’ —~ fd. 


4—Digest 1st, 10. Strange’s Elements 1st, 276-306. Dhanika, Uttamarnika—a 
lender, obligor, creditor. Rytka, Udhamarnik,—the borrower, obligee, debtor, 
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promises, ‘As long as I fail to clear off thy debt, so long will I not alien- 
ate, either in gift, sale, mortgage or other mode, this house, field, or 
other [pledge.’] Surety, one standing in the debtor’s room. The same 
author says:' “That loan rs which, increased to four times or 
eight times the principal, is [thus| received back, without apprehen- 
sion of sin, from an abject or distressed person, is called a loan on 
interest {kusida.’] 


2. KA&tyfyana:* “Stipulated interest [karita] is that which has 
been specially [and freely] promised by the debtor, in 
Interest on atime of extreme distress, above the allowed rate.” 
them. “When any one pays interest from time to time, it is 
recorded as Cikh&vrddhi or hair-interest(e).” rom 

tume to time, means interest is to be paid by the day, month, or year. 


3. YA4jnavalkya:? “An eightieth part [of the principal] is the 

monthly interest, when a pledge has been delivered : 

The rates of it- otherwise, it may be, in the direct order of the classes, 

two, three, four, or five in the hundred.” Otherwise: 

if there be no pledge; for Vy4sa‘ says: “ Monthly interest is declared to be 

an eightieth part of the principal, if a pledge be given ; a sixtieth part 

is to be paid, if there be [only] a surety ; and if there be neither pledge 

nor surety, two in the hundred [may be taken from a debtor of the 

sacerdotal class.]” YAjiiavalkya® ordains: “ All borrowers, who travel 

through vast forests, may pay ten, and such as traverse the ocean, 

twenty in the hundred :” They must pay it, as shewn 

CLXVILI. by the last half of the couplet: “To lenders of all 

classes [according to circumstances ;] or whatever 

interest has been stipulated by them [as the price of the risk to the 
lender.” ] 


4. Vishnu says: “In all the classes, if a person borrow money 
under agreement, as, ‘I will repay it to-morrow, but 

When due with- should for his own profit not pay it, the lender shall 
out stipulation. —_ recive interest from after [the term fixed.”] The in- 
terest on a thing lent for use [Y4chita,| is thus declar- 

ed by K&tyfyana :° “He who, having received a chattel lent for use, 
goes to a foreign country without restoring it, must pay, interest, ac- 
cording to the value of it, after one year.’—7,: “Though a loan be 
made [expressly] without interest [Uddhéra,] yet, if the debtor pay 
not the sum lent after demand, but [fraudulently] go to another 
country, that sum shall carry interest after a lapse of three 
months,.”—® : “A debtor, who even residing in his own country, pays 


1—Digest 1st, 11. 2—Migest Ist, 50. Colebrooke on Oblig. 34. For interest, 
see Strange, Ist, 295-6. ° 
(c) Growing like the gikha or single lock of hair lef at tonsure,—£d. 
3— Digest lst, 99. 4—Digest Ist, 101.. 
5—Digest Ist, 42. 
6— Digest lst, page 36 and 37, for the different readings. 
7—Digest Ist, page 46. Strange Ist, 286 
R—Digest Ist, page 104, where it is ‘three seasons.’ 
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not | the debt] after more demands than one, shall be forced, however 
unwilling, to pay interest on it, though not stipulated, [after the lapse 
of one year.”| And Nfrada' says: “There shall be no interest, with- 
out a special agreement, on valuable things lent through friendship. 
[for use, not for consumption]; but, even without agreement, property 
so lent bears interest after half a year.” Katyf&yana?: “ What has 
been amicably lent for use, shall bear no interest until it be demanded 
back; but if, on demand, it be not restored, it shall bear interest [on 
its true value] at the rate of five in the hundred”—*: “Should a man, 
having bought a marketable commodity, [fraudulently] go to another 
country, without paying the price of it, that price shall bear interest 
after three seasons [or six meus “[Even] without a journey to a 
foreign country], a deposit, the balance of interest, a commodity sold, 
and the price of a commodity purchased, not being paid [or delivered] 
after demand, shall bear interest, at the rate of five in the hundred [if 
the debtor be a Cadra].” 


5. Nf&rada* says: “A commodity, the price [of a commodity], 
wages, a deposit, and [the like]; a fine [to the king], 
Stipulation ofit 4 thing clandestinely taken [without a design to steal 
when necessary. it) a thing idly promised, and a stake played for, carry 
CLXVUI no interest [before demand], without a special agree- 
ment.” A etake played for, the object played for with 
dice. Without special agreement, not positively declared. YA4jiiya- 
valkya:> “ Property lent, which the creditor will not receive back, 
when tendered, must be deposited with a third person, and bears no 
interest afterwards.” 


6. Brhaspati :* “On the precious metals [or gems], the interest 
may make the debt double; on clothes and inferior 
metals, treble; on grain, quadruple ; so on fruit, beasts 
of burden, and wool or hair.” Fruit, flowers, roots, 
fruits, &c. Beasts of burden, bullocks, &c. Wool, that of sheep ; and 
the hair of the Chamara [Bos Grunniens] and other [animals of that 
species.]| But, this of Manu.’ “Interest on grain, on fruit, on wool 
or hair, on beasts of burden, [lent to be paid in the same kind of equal 
value,|] must not be more than enough to make the debt quintuple,” 
must be understood as a prohibition of sixfold, or higher increase. 
K&ty4yana says ° “ For gems, pearls and coral ; for gold and silver, 
for cloth made of [cotton] the produce of fruit, or made of sfik, 
or made of wool or hair, the interest stops when it doubles the 
debt.” Of silk, that is, made from the produce of insects, and clothes 
made from the hair of the chamara and other animals. Vasishtha: “In- 
terest on copper, iron, queen’s metal, prince’s metal, tin, and also on 
lead, makes the debt threefold, only iftmuch time have elapsed.” Vya- 
sa: “Interest increasing the debt sixfold, is declared allowable on ve- 
getables, cotton, and seeds.” K&tyfyana:® “For all sorts of oil and 


Accumulation b 
interest specified. 


Ist, 97. 2—Digest 1st, 99-100. 3—Digest 1st, 104. 
4—Digest lst, 134. 6—Digest Ist, 133. 
6—Digest lst, 109. 7—Digest Ist, 112. 
S—Digest Ist, 12). 9—Chap. 8th, vy. 151. Digest Ist, 110, 
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spirituous liquors, for the different kinds of clarified butter, for molasses, 
and salt, the interest is held legal, though [with the principal], the debt 

be made octuple.” Vishnu:' “Ona precious metals, [or 

gems], the highest interest shall make the debt double ; 
on cloth, treble ; on grain, quadruple ; [on fluids, octuple]; on female 
slaves or cattle, the offspring shail be taken as interest.” So * “|Rare] 
flowers, roots, and fruit; what is sold by weight [except gold and the 
like], may make the debt eightfold.” 


7. Narada: “Of interest on loans, this is the universal [and 
highest rule] ; but the rate customary in the country 
where the debt was cuntracted may be different.” Uni- 
versal every where current; and this relates only to a debt doubled, or 
more than doubled, by interest, by the first transaction ; for if at a dif- 
ferent time a fresh speculation be entered into, with a different person, 
or even with the same, under achance of profit or loss, in such case, 
even higher interest may accrue. So also Manu‘: “ Interest on money 
received at once, [not month by month, or day by day, as it ought,] 
must never be more than enough to double the debt,‘[that is, more 
than the amount of the principal paid at the same time.”} But in any 
one case where it. is reseed [by degrees,] or at various times alsu, 
more than this legal or allowable interest may be levied, according to 
Vijlanecvara and other authorities.® 


Explanation. 


SECTION IT. 
Of Ptedges,—-{ A'dhir} 


1. Brhaspati:® <A pledge{Adhi] is called bandha, and is declared 

to be divisible into four parts: Moveahle [or personal 5] 

Pledges. and fixed, [or real ;] for custody only [gopya ;] and for 

use [bhogya].” Narada :? “'That to which a [secondary ] 

title is given, is a pledge. It has two forms, to be released at a fixed 
time, or to be retained until payment be tendered.” 


2. Harita: “In the same state as the pledge has been deposited, 
even so let.the pawnee take care of it: otherwise he 

Rules for their shall lose his interest; or in case of its being damaged, 
custody. he shall pay the value of it.” Damaged, that is, if the 
CLXX. pledge be destroyed. YA&jfiavalkya:® “Ifa pledge for 
custody [gopya] be used, there shall be no interest, 

nor, if a pledge for use [bhogya] be damaged :” mean- 
ing, damaged so as to be unfit, for use. Ka&atyf&yana:® “He who em- 
ploys on work an unwilling {slave or other living] pledge, without the 
assent [of the owner,] shall be compelled to pay the value of the work, 


Le ene 


1—Digest lst, 113, 2—Digest lst, 115. Vasishtha. 
3—Digest Ist, 53. 
4—Chap. 8th, v. 151. The last hemistich was quoted above. 
5—Cole. on Oblig. 80. 6—Digest 1st, 140, q. v. 7—Digest Ist, 


8-~-Digest Ist, 145 Strange’s Elem. Ist, 288, 9-—Digest Ist, 151, 
N 
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or shall receive no interest on his loan.” Employes on work, makes 
use of him. Vulue of the work, the hire [of the person, &c. employed. ] 


3. YA&jnavalkya:' “A pledge spoiled, [lost,] or destroyed, unless 
by the act of God or the king, shall be made good [by 
Damage by the the creditor.” Spoiled, which has incurred damage. 
pawuce. Made good, by being restored equal to its former state. 
Brhaspati:? “Any . pledge, being used, and wholly 
spoiled [by the fault of the pledgee,] the principal debt shall be lost.” 
In case of a pledge being damaged, its value must be paid for, as Vyasa 
says? If gold, or other (precious) thing, shall be pledged, and lost by 
the negligence of the receiver, that creditor, on the principal and 
interest of his loan being paid, shall be forced to pay the price of the 
pledge.” Narada :* If a pledge be lost [and the creditor do not replace 
it,| the principal itself shall be forfeited ; unless the loss was caused 
{without his fault] by the act of God or of the king.” Manu:’ “ [The 
pawnee | must satisfy the pawner, [if the pledge be spoiled or worn 
out,| by paying him the original price of it; otherwise, he commits a 
theft of the pawn.” 
4, Brhaspati:® “Ifa pledge be destroyed by the aet of God or the 
king, creditor shall either obtain another pledge, or 
When to be re- reccive the sum [lent] together with interest.” Vyasa 7 
moved or made gays: “If the pledge be déstroyed by the act of God 
good by the paw- or’ the king, no fault is by any means imputable to the 
ee CLXXI ereditor.” Kéty&yana 3 “When a pledge beeomes 
unfit for use, or perishes, withowt any fault on the 
part of the creditor, the debtor shall be compelled to deliver another 
pledge ; [for,] he is not exonerated from the debt.” YAjiiavalkya’ also 
declares : “ By the acceptance [vr actual possession] of a pledge, [the} 
validity [of the contract] ismaintained]. Ifit be spoiled, when carefully 
kept, another chattel must be pledged, or the creditor must receive the 
amount [of principal and interest.” | 
5. Narada’? says: “Pledges [4dhi} are declared to be of two 
sorts, immoveable and moveable ; both are valid when 
there is actual enjoyment, and not otherwise.” Vasish- 
tha also says: “ When more deeds than one have been 
drawn up, at the very saine time, in a case,of pledge, he who has first 
got possession must be held to have the strongest pledge.” The same 
author adds: “Iftwo creditors should, on the very same day, come 
with a view to take possession of their pledge, it must then be equally 
divided, and possessed by them ; this is certain.” Katy4yana :" “Should 


Rules in exses 
of re-bailmeut. 





1—Digest Ist, 145, See post. Chap. 61h, paras. 5e—7. 2— Digest Ist, 149. 
Strange let, 263-288. ° 
3— Digest Ist, 146, 


4— Digest Ist, 245. 5—Chap. 8th, v. 144. Digest Ist, 150. Strange lat, 288. 
6—Diges: st, £59. %—Digest Ist, 160. 
8—9—Digest lst, 161. Strange’s Elem. ist, 291. 


10—It is attributed to Vyisa in the Digest Ist, 205. Reports Ist, 304. 9d, 134, 
Strange Ist, 287-289. 
11—Digest Ist, 200. Fo: hypothecation, see Strange’s Elem. 1st, 988 89. Essay on 
molt Sky ; 
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a man hypothecate the same thing to two creditors, what must be de- 
cided? The first hypothecation shall be established, and the debtor 
shall be punished as for theft.” 


6. Y4jitavalkya! saya: “That pledge is totally lost, which the 
of the P2®wner fails to redeem when the principal is doubled. 
That fixed with a term for redemption, is lost on the 
CLXX expiration of the term: but an usufructuary pledye is 
pone never destroyed.”"(a) But Brhaspati? declares: “Gold 
being doubled, and the stipulated period having expired, the creditor 
becomes owner of the pledye, after the lapse of fourteen days.” Vyasa 3 
« After giving notice to the debtor's family, a pledge for custody may he 
used when the principal is doubled, and so may a pledge for a limited 
period, when that period is expired. 


7. Brhaspatit : “When the debt is doubled hy the interest, and 
the debtor is either dead, or has absconded, the creditor may attach his 
{pledge or the debtor’s] chattel, and sell it before witnesses.” YAjiia- 
valkya 3 “A debtor shall he compelled to pay, with interest, a debt 
contracted on a peculiar pledge, [Charitram] and he shall be compelled 
to re-pay twofold, a debt contracted on a chattel [of small value] de- 
livered as an carnest fof purchase or sale.](6) When a borrower, from 
his confidence in the lender, °deposits with him a valuable pledge for a 
small consideration, or where the lender, entertaining a hke confidence 
in the borrower, advances a large sum ona_ pledge of small value, this 
will be a peculiar pledge; or the word Charitram may signify, the 
pledge of good actions, as, of the reward for ablution in the Ganges, or 
the like. And in both these species, denominated peculiar pledge, even 
if the thing be doubled by interest, it is not forfeited. Even if the 
debt be doubled, it must be paid, but the pledge is not forfcited. 
Delivered as an earnest, means that when a debt contracted on such 
grounds is doubled with interest, the earnest so pledged is not forfeited. 


8. The same author® says: “To the debtor who comes to redeem 

his pledge, the creditor shall restore it, or be punished 
Redemption of as a thief; and if the creditor be [{dead, or] absent, the 
ici cai debtor may pay the debt to his kinsmen, and shall 
take back his pledge”.’ : “Or appraised at the value it then bears, it may 
CREPES ELIE ENE ON ene MR ase ey OEE RIT SILI ie REASONS R 


1— Digest Ist, 183, Reports st, 308. 


(a) So held in Rajah Burrodicaunt Roy v. Bisnusoondery Dabee, Mor. 91: 1 Morl. 
Dig 453, and See 1 Macn. P. H. L. 200. It has been heldin Boinbay that after 75 
a a morfgagen’s heirs’ are not barred their right to redeem. Parouttee y. Sooruj, 2 

orr. 516: 1 Mork. Dig, 453.— £a. 

2-~Digest 1st, 186, where the tex? is attributed to Vydsa. Reports Ist, 303. 

8—Digest Ist, 197. 

4 —Divest Ist, 199. Strange’s Elem. Ist, 288, 

5—Digest Ist, 203, from which the present. translation deviates to suit the gloss, 

(4) It has been held by the Madras High Court that by Ilind: law a purchaser 


may recover in an action for breach of a contiact to deliver goods not only double the 
earuest-monry but also damages for the non-delivery, A’lvdr Chetti v. Vuidilingy Chetti. 


1 Mad. I. C. Rep. 9.—Zév. 
6 — Digest Ist, 169. 7—Digrst ist, 177, 
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remain there [with the creditor], exempt from interest.” If the creditor 
[Uttamarna] be not present, [the debtor] may place the amount of his 
debt, with its interest, in the hands of some other person of his credi- 
tor’s family, and take back his pledge. Or if he wish to sell the 
pledge, from desire of realizing ite walue, let him have it valued at the 
time, and leave it in deposit }with his creditor but} without interest 
[considering it a debt discharged} This is the meaning. Brhas- 
CLEXII a ; '“ When land or other |improveable property| has 

| " een enjoyed, and more [than the principal debt] has 
accrued therefroin, then, the principal and interest having been realized, 
the debtor shall obtain his pledge.” Yajiiavalkya: “ Whenever a debt 
under mortgage has become doubled by interest, then the pledge shall 
certainly be returncd, whenever double the sum lent has been received.” 


SECTION fl. 
Of Suveties,—[ Pratibhii]. 


1. Now surety is of three kinds, according to YAjifavalkya,? who 
says: “Suretiships is ordained for appearance, for trust, 
Sureties, and for payment(a).” Trust here means,—Raising of 
confidence, by saying ‘this man is true.’ Bthaspati $ 
again, cnumerates four kinds of sureties, [of whonr]: “ The first says, ‘I 
will point him out; the second, ‘this man is trust-worthy ; the third, 
‘fam the payer of this money; the fourth, ‘I will cause to give it.” 
Which last means, ‘} will ke:eafter make | tle debtor] pay this debt’ 
Katy4yana says : ‘‘ Let three full Paksha, or lunar half-months, be allow- 
ed to the surety, for the purpose of seeking an absconded principal, 
and if he point out the principal, then let the surety be held worthy of 
being absolved” The three hulf-munths, are to be understood only as 
an example, meaning, that so wuch tinte must be allowed as is requir- 
ed for the search. 
2. Katy4yana:+ “Ifa surety for the appearance of a debtor pro- 
When Hable GUCe him not at the time, and in the place agreed on, 
ihomaclecs he shall discharge what he is bound for, unless he was 
revented by the act of God or the king.” Discharge 
what he is bound for; shall pay the sum due to the creditor. Brhas- 
pati? : “ The two first [kind ofsureties]on failure of their engagement, 
must pay the sum lent, at the time stipulated: the two last, or in 





Se i a a ab pe 
(a) These three kinds are, 1, Darcgana-pratibhi a surety for epee ranee 2. Pratynya- 
pratibhi, a surety for confidence, one who'enyaves for the general honesty and responsi- 
inlity of another. 3. Déza-pratibhd a surety for thé repayment of a loan or the fulfilment 
of an engagement; a fourth is Dravyarpana-pratibhd one who engages to deliver up 
property belonging to the debtor, if he fails to pay the debt. The two first are liable for 
any loan or advance made upon their credit if not paid by the borrower: the responsiba- 
lity of the two last extends to their sons. Witson, Gloss,—#a. 
1—Digest Ist, 177. 
2—Digest 1st, 239. Report Ist, 95. Strange Ist, 298-9. 
3 -Digest. Jat, 233. 4-—Tigest Ist, 233, 


5—Digest Ist. 241. 
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default of them, their issue, when the debt is sued for.” Kétyayana! : 
snd tele gents “ Money due by a surety need not on any account be 
CLXXLY. paid by his grandsons, but in every instance such a 

debt incurred by his father must be made good by a 
son, without interest.” Vydsa:? “The son of a son shall (in general] 
pay the debt of his grandfather, but the son [only] shall pay the debt 

of his father incurred by his becoming a surety, [and 
butnotgrandsons. both of them] without interest ; but it is clearly settled, 

that their sons, [the great-grandson and grandson res- 
pectively] are not |morally] bound to pay.” The grandsons need only 
pay the principal amount of their grandfather's debts—A son need 
only pay the principal of a debt incurred by his futher as a surety, 
and devolving on him, 


3. This however, supposing the security to have been undertaken 
by him without receipt of property [or consideration] 
in return; for if he received [any] property as an in- 
ducement to become surety, in that case, the sum: for which he was 
bound shall be paid with interest, by his sons or grandsons. And 
accordingly Katy4yana® declares: “Should a man become surety for 
the appearance of a debtor, from whom he had received a pledge {as 
his own security], the creditor, [if that surety die], may compel his son 
to pay the debt, even withoft assets left by his father.” 


Exception, 


4. YA&jiiavalkya :+ “ When there are two or more sureties jointly 
bound, they shall pay their proportionate shares of 
the debt; but when they are bound severally | Ekach- 
chhay4], the payment shall be made | by any of them], 
as the creditor pleases.” Severally, is when each of them makes this 
agreement, ‘I are will pay the whole.’ This [agreement] being ob- 
tained as the creditor’s guarantee, any one of the sureties, from whom 
he may please to demand the debt, must pay it. If the compact of 
each be thus, ‘I will pay my share;’ then payment must be made ac- 
cordingly. Thus must it be understood. Ka&atyAdyana: “ When two or 
more are severally bound, any one of them may be made to pay, when- 
ever he is found. If absent in a foreign country, his son shall pay the 
whole ; if the father be dead, his son shall be forced to pay, according 
his father’s share.” Father's share, that is, in propor- 
CLXXV. tion to the father’s share [of the whole debt guaran- 
teed. | 
5. Yajnavalkya:’ “ When the surety is compelled to pay a notori- 
ous*debt to the creditor, the debtor shall be forced 
Surety’s remu- to repay double the sum to the surety.” Brh&spati: ° 
veration by the «Should a sutety, being harassed, pay the debt for 


Law of “jointly 
and several'y,” 


principal. which he was bound, he shall receive twice the sum 
from the debtor, after the lapse of a month and half.” 
1—Digest Ist, 255. 2—Digest Ist, 254. 


3—Digest Ist, 248-49, the second reading is followed. 
4— Digest lst, 257. Colebrooke on Obligations, 158-61. 
5—6—Digest 1st, 258. Cole. on Obligations, 158 61. 
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SECTION IV. 
Of Recovery of Debts. 


1. Now these are the rules for recovery of debt by a creditor. 
Brhaspati:' “From a debtor who promises payment, 
Recovery of the debt may be recovered by mild remonstrance and 
debts. the like; and by other resources; by the mode of 
moral duty; by legal deceit; by violent compulsion ; 

and by confinement at home.” Promises, engaged for by the debtor. 


2. By other resources, that is, by the means [up4ya,] which are 
thus enumerated by the same author :* “ By the inter- 
Means of reco- position of friends and kinsmen, by mild remonstrance, 
very enumerated. by importunate following, or by staying constantly at 
the house of the debtor, he may be compelled to pay 
the debt: this mode of recovery is called a mode consonant to moral 
duty, [dharma.”]? ; “When a creditor, with an artful design, borrows 
any thing of his debtor, or withholds a thing deposited by him, or the 
like, and thus compels payment of the debt, this is called legal deceit 
Oo seer “When, having tied the debtor, he carries him to his own 
ouse, and by beating or other means compels him to pay, this is called 
violent compulsion [balatk4ra.”]> “ When he forces the debtor to pay, 
by confining his son, his wife, or his cattle, or by watching constantly 
at his door, this is called lawful confinement [4charitam.”] Following, 
claiming his attention. Staying at the house, begging the money of 
him. Deposited, [anvahitam] ornaments or other things, given as if 
for delivery to another.® 


3. The rules for putting such means in force, are thus declared by 
Rules cies ac Katyayana:’ “By mild expostulation let a creditor 


forcing them. procure payment from a king, from his master, and 
CLXXVI from a priest; but from a friend, or an heir, by some 
artful contrivance.” “Bhrgu ordained, that mer- 


chants, cultivators of land, and artists, must be made to pay their 
debts according to the custom of the country; but that a creditor might 
enforce payment from dishonest debtors, by violent measures.” The 
same author adds,* : “A debtor, being arrested [and freely acknowledg- 
ing the debt,] may be openly dragged before: the public assembly, and 


1—Digest 1st, 349. 2—Digest 1st, 339. 

3—Digest Ist, 341. Col: brooke on Obl'gations, 203 Strange’s Elem Ist, 283. 
4—Dicest Ist, 343. 

5—Digest. Ist, 342. Strange 1st, 307. 6—Chapter 6th, para. 6. 

7— Digest Ist, "44.q v. &8—D gest Ist. 339. 
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confined’ until he pay what is due, according to the immemorial usage 
of the country [degachara.”] Preventing the prisoner from perform- 
ing natural evacuations, is thus prohibited by the same author :' “When 
a prisoner has need of ejecting urine or feces, he should either be fol- 
lowed [at a distance,] or dismissed on security.” Security, by leaving 
his son or other relative, to be a prisoner in his stead. 


4, Taking security, for a prisoner’s appearance, he may be set at 
liberty for meals; for the same author says :?“ Should 
Security to be he have given a surety, he must be released each day, 
at the hour of meals; and at night, if a surety have 
been given to such effect: But if he do not tender a 
surety for appearance, nor avail himself of such a surety, he must be con- 
fined in jail, or delivered to the custody of keepers.” “A venerable, 
trustworthy, and virtuous man, shall not be confined in jail; unre- 
strained, he must be released, [or dismissed] under the obligation of an 
oath.” Nor avail himself, if he should not give [security], having the 
opportunity. Jail, a prison. Keepers; that is, he must be put in con- 
finement duly made over to the officers. Trust-worthy, creditable. 


o. Brhaspati? “ After the time for payment has past, aud when 
; the interest ceases [on becoming equal to the princi- 
beget inter. pal], vhe er€ditor may either recover his debt, or re- 
CLVIL quire a new writing in the form of wheel-interest 
[chakravrddhij.”  Afler the time for payment has 
past, and that is, when the debt having by interest become double, or 
more than that [where higher interest is legal], the interest on that 
event reaches its legal boundary. The creditor may repover his debt, 
may exact it. Charging interest on a debt, of which the interest has 
been [from time to tine] added to the principal, is called chakraviddhi, 
wheel or compound interest.* 


6, Narada: “Should a debtor be disabled, by [famine or other] 

_ calamity of the time, from paying the whole debt, he 

Moe gee shall be only compelled to pay it [in small sums}, from 
anne "time to time, according to his ability, as he happens to 
gain: property.” Manu:® “Even by personal labour 
shall the debtor pay what is adjudyed, ifhe be of the same class with 
the creditors or of a lower; but a debtor of a higher class must pay 
it [according to his income], by little and little” And though Ya 
Havalkya’ says: “He may compel a poor debtor of alow class to do 
work, by way of fying his debt: but a Bréhmana, if indigent, 
must be made to pay gradually according to his income [or casual 
gains :]” yet the word Brdhmawa here refers to any man of high caste. 
‘The same author® adds: “He who recovers an acknowledged debt 





1— Digest 1st, 346, where it reads, ‘in feiters.’ 
2—Digest 1st, 346-7. Strunge’s Elem. Ist, 307. 
3—Digest Ist, 357. Strange 1st, 297. 4—Cole. on Obiig. p. 80. “ Compound Interest.” 
5—Digest lst, 353. 6—Chapter Sth, v. 177. 
7—Digest Ist, 351. Strange’s El®m. 1st, 308. Sce Chap. 16th, Sect, 1st, para. 3 note, 
8 Digest Ist, $56, 
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by his own act, {in any of the legal modes to which the debtor has 
tacitly consented] shall not be blamed by the king; and if the debtor 
shall complain of such an act before the king, he shall be fined, and 
compelled to pay the debt.” 


7. Brhaspati' : “This rule concernsan acknowledged debt; but 
Debtor’ , he who contests the demand, shall be compelled to pay, 
ebtor’s appea : : ; 
to justice. on proof in court by written évidence or oral testi- 
mony.” “ When the debtor appeals to judicature, or 
when the demand is unliquidated [or doubtful, sandigdha] he shall never 
be constrained by the mere act of the creditor; and he who constrains 
a, debtor thus exempted from such constraint, shall be fined according to 
CLXXVIL law.” Constraciat [asedha|;* imprisonment not against 
the king’s order. He adds(/a):3 A debtor is considered as 
appealing to judicature, when he says, ‘I will pay whatever shall by 
law be declared to be duc.” ’ Katydyana:* “Any creditor who harasses 
a debtor appealing to judicature, shall forfeit that claim, and pay an 
equal fine.” Brhaspati: “Should any person take upon himself to act 
in a disputed matter, without having first made known his case to the 
prince, : shall be seized and sentenced to punishment; neither shall 
his claim be awarded.” ” 

8. Yama: Ifa rich debtor, through dishonest perverseness, pay 
not his debt, the king shall compel him to discharge 
it, and may take from him twice the sum [as a fine}].” 
Y4jiiavalkya > “ A debtor shall be forced to pay to the king ten in the 
hundred, of the sum proved against him; and the ereditor, having re- 
ceived the suri due, must pay five in the hundred |towards defraying 
the charges of judicature].” Zen aw the hundred, that is, ten besides 
for over} every hundred |awarded to his creditor.] A tenth share [from 
the debtor cast], and a twentieth, [from the creditor] is here meant. 
The result is, that these two shares belong to the king, and the balance 
goes to the creditor. ‘laking a tenth share, relates to a poor debtor ; 
for in respect to a rich one, Narada’ records this distinction : “ But if a 
rich debtor, though dishonest perverseness, pay not his debt, and the 
king be forced to cause payment, he may then take twenty as his share.” 
meaning, twenty on the hundred. 


Costs of suit. 


1— Digest 1st, 363-4, 2--See Chap. Ist, Sec, Ist, para. 16. 3— Digest Ist, 364. 
4— Digest Ist, 368. 


(a) There are four kinds of deedho : kaldsedha, confinement for a time by the end of 
which the affair must be settled: 4arm@sedha, restraint from any particular act, restriction 
from religious rites: pravdedha prohibition of removal, a writ of xe exeat, and sthdnt- 
sedha, confinement in any given place.— WiLson, Gloss.—Zv. 


5—Digest Ist, 368. Strange’s Elem. Ist, 307. 
6— Digest Ist, 872-8. Strange’s Elem. 307. This was the practice under the Mah- 


ratta Government, which levied a tax upon both parties, that from the winner being 
termed Hark§, that of the loser Gunhegdrt. . 


7 -Digest Ist, 871 and 375, 
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9. When more creditors than one are collected together ayvainst one 

debtor, the order of payment is [to be as} thus laid 

Priority among down by Y&jnavalkya:' “A debtor shall be forced to 

many claims. pay his creditors in the order in which the debts were 

contracted, after first discharging those of a Br&hman, 

” 4 28 . cae 2 7 = wre 

find these words of Ka&ty4yana:? “Ifthere be many debts at once, 

that which was first contracted shall first be paid, after those of a king, 

or of a Br&hman learned in the Veda’? “If all the contracts were 

written in one day, the debts, payment, subsisting demand, and intc- 

rest, shall be equal; otherwise, in order of time.” :* “That capital on 

which it is proved that the assets were gained, and no other debt, must 
be paid by the debtor [out of those assets.” | 


= =e os -—- a a ae Oe ee ee ae 


10. Y4jnavalkya,> “If the debtor pay by little and little, let him 

write the sums paid on the back of his written con- 

Receipts and ac- tract, or let the creditur give a receipt signed by his 

quittances. own hand.” Narada“ “ Let the creditor give a writ- 

ing after the debt has been acquitted ; or if that can- 

not be, let him make a[public] acknowledgement: this shall be a 

mutual acquittance of the creditor and debtor.” Acknowledgement, 

some deed of settlement, forthe purpose of making known repayment 
of the debt. 


11. The bad consequences that will ensue to a debtor, neglecting to 

pay his debts, are now described. Kéatyayana says: 

Moral effect of “He who shall not pay to his creditor what he has 

received from him im Joan [Uddh4ra}. or other way, 

shall most certainly be born again, either his slave, 

servant, wife, or beast of burthen.” Loan, debt [of all kinds, rna.] 

To other, must be supplied, loan for use, and deposit. Slave, one by 

birth. Servant, a slave bought with a price. Nfrada: “Ifa man 

do not repay what he has borrowed for use, and a debt, as well as 

what he has promised, that sum may be increased, even to ten million 

times its original amount. And after that, if it be allowed to increase 

still more, until by its own accumulation it have amounted to an 

hundred [times] ten million, it must then stop; the debtor shall be- 

come, in each successive birth, a horse, an ass, a bul- 

CLXXX. lock, and a slave.” Promised, what he has agreed to 

vive. Vyasa also says.: “ When a person, being either 

an ascetic, or keeper,of a perpetual tire, dies indebted to any one, the 

future rewards, of the austerities of the one, and the sacred duties of 
the other, shall all be transferred to the account of the creditor.” 


1—Digest Ist, 736 and note. Inthe 7th line, “uttamvarnandm,” is printed for 
uttamarnanam, contrary to all the manuscripts. 


Q—3—Digest lst, 377-8. 4—Digest 1st, 380 


de Divest Ist, 380. §-—Digest Ist, a8t. 
QW 


122 HINDU’ LAW-BOOKS. 


12. Brhaspati' declares: “The sons must pay the debt of their 

father, when proved, as if it were their own [that is, 

Sons and grand- with interest ;] the son’s son must pay the debt of his 

sons when liane. grandfather [but] without interest ; and his son [that 

is, the great-grandson,] shall not be compelled to dis- 

charge it, [unless he be heir, and have assets.”| So Yajnavalkya: * 

The father being gone to a foreign country, or deceased [naturally or 

civilly,] or wholly immersed in vices [or difticulty,] the sons, or their 

sons, must pay the debt; but if disputed, it must be proved by wit- 
NEsses. ” 


13. Debts must be paid by the sons, or other relatives, when they 
have reached their twentieth year, for NArada says 3 
Only whentwenty The father, or [if the fumily be undivided], the uncle, 
years old. or the elder brother, having travelled to a foreign coun- 
try, the son shall not be forced to discharge the debt 
until twenty years have elapsed. K&atydyana:tIf the father be at 
home, but afflicted with a chronic disorder, [though not without hope 
of recovery], or absent, his debt shall be paid by his sons, after a lapse 
of twenty years. The word absent includes the sense of ‘ dead, as 
well; even as Vishnu says :° “ If he who contracted the debt should die, 
or become a religious anchoret, or remain abroad for twenty years, that 
debt shall be discharged by his sons or grandsons, but not by remoter 
descendants, against their will. 


14, Narada :° “ A father being dead, his sons, whether after parti- 
tion or before it, shall discharge his debt in proportion 
to their shares; or that son alone who has taken the 
burden upon himself. Kéatyayana: If any debts exist 
against the father, his son shall not take possession of his effects. They 
must be given to his creditors, and if he die without wealth, still his 
CLXXXI son must pay his debts.” Wealth, must be connected 
to without; the meaning is ‘[if he die] without 
wealth.’ Brhaspati :’ “ The father’s debt must be first paid, and next a 
debt contracted by the man himself; but the debt of the paternal 
grandfather must even be paid before either of those.” 


15. YaAjiiavalkya :§ “A son need not pay, in this world, money 
due by his father for spirituous liquors, for lustful 
pleasures, for losses at play; nor what remains unpaid 
of a fine, or toll [Culka] ; nor any thing idly promised.” 
Brhaspati :° “The sons are not compellable to pay sums due by their 
father for spirituous liquors, for losses at play, for promises made with- 


Sons of debtors 
how to act. 


Debts not reco- 
verable from sons. 


1—Digest Ist, 265-6, and note. Reports Znd, 9. 


2—Divest lst, 268. Reports 2nd, 200, Colebrooke on Obligations, p. 25, and 
Strange’s Elements, 2nd, 414. 


38—4—Digest lst, 277. Reports 2d, 57. 
"  §—Digest Ist, 266. 
6—Digest lst, 267. Colebrookeon Obligations, pages 25 and 152, particularly. 
7—Digest Ist, 265, . 8~—-Digest Ist, 31. Reports 2d, page 200, 
9—Digest lst, 305. 
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out any consideration, or under the influence of lust, or of wrath; or 
sums for which he was a surety ;' or a fine, or a toll [Gulka], or the ba- 
lanee, of either.” Ucanas declares ? “<A fine, or the balance of a fine 
as also a bribe [or toll, Gulka] or the balance of it, are not to be paid 
by the son, neither shall he discharge debts improper, [not sanctioned, 
by law or custom.” ] 


16. The order of those bound to pay the debts (of one deceased) 
is thus told by Yajiiavalkya*: “ He who has received 
_ Order of those the estate, must pay the debts of it; and in like man- 
ane fora man’s ner, he who takes the wife [of the deceased] ; or the 
son, whose [father’s] assets are not held by another 
[ananydshrita]: but of one having no son, the other heirs [Rikthinal, 
must pay the debts: or, may levy them, para. 18.]” He is said to ve- 
cevve the estate legally, who does so, even when there isa son of the 
deceased in existence, but disqualified by some disheriting defect, as if 
he be an eunuch, or the like; but illegally, when he usurps the estate 
of a father, whose son is free from any disqualification. The same 
[responsibility attaches] to him who takes the wife of another. The 
term, assets not held by another, may be understood in both ways, [of 
one who has taken his father’s assets, as well as one whose father had 
no assets], by reason of the absence of an opponent endowed with the 
quality of alienation, as well as from the absence of an opponent only 
pointing out the quality of property. 
17. And first of all, he who has received the estate ; on failure of 
him, the person who takes the wife ; and on failure of 
Responsibility him, the son, possessed of unalienated wealth [anany- 


érfined. ashrita]. Ifthere be none, it must be paid by the 
CLXXXIL. in grandsons, but the principal only. If they be not 
Banleeawe: in existence, then the great grandson, the wife, 


daughter, or other heirs [rikthinali], if they have re- 
ceived the estate, must pay the debt—such is the meaning. It is not 
to be paid by the great-grandson, the wife, or the others, if they have 
not taken the estate. But receipt of ever so small a portion of thie 
estate, imposes the liability of liquidating the debts, to whatever 
amount. Tor there is nosuch law, as|that payment shall follow only on 
receipt of property ] equal or more than equal [to the debt to be paid/«).] 


18. The wife, daughters, and other heirs to acreditor dying with- 

out male issue, being entitled to receive his estate, 

ee may levy his debts from his debtor. his is another 
" megning of the latter part [of the text, para. 16]. 


19. Vishnu * “He who takes the estate of one whether leaving a, 








1—Sce Sec. 3d, paras. 2-3. 2—Reports 2d, 303, note. 
3-—Digest lst, 270-71-75, and the readings there. 

4—Tt would seem that some text of Vishnu had heen omitted here, and that the 
succeeding passage was the commentary, but all the copies read it in this way. 

(a) It has, bowever, been held in Madras that a son is liable for his father’s dents 
only to the extent. of the property inherited by him from the latter, §. 4. No. 12 0/1851, 
Mad. 8S. D, 1851, p. 13. And it would seein that the precept in the text 19, like so many 
a ee eres moral and directory and not imperative. Colebrooke cited 2 Strange 
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sol or no male issue, must pay his debts.” This is 
the meaning. Brhaspati:! “ Even so, the person 
who takes the widow shall be liable for the debt, on 
failure of successors to the estate.” K4ty4yana:? “ The judge shall 
compel a son to pay the debt of his father, provided he be mvolved in 
no distress, be capable of property, and liable to bear the burden; but 
in no other case shall he compel the son to pay his father’s debts.” 
“ First let him who takes the estate pay; after-him, the son ; if there 
be no son, or he be utterly destitute of means, then he who takes the 
wife.” Né&rada 3 “ But if a woman take the protection of another 
man, carrying her riches and her offspring, he must pay the debt of her 
husband, or abandon such a woman.” Kéatyéyana:* “A debt which 
has been contracted by indigent and childless vintners, and the rest must 
. be paid by him, who has the care of their wives.” 
CLXXXITI. Nérada says :° Of the successor to the estate, the guar- 
dian of the widow, and the son, he who takes the 
assets becomes liable for the debts ; the son, if there be no guardian of 
the widow, nor a successor to the estate ; and the person who took the 
widow, if there be no successor to the estate, nor son.” Or, the mean- 
ing of the last part is, ‘ that if there be no son possessed of wealth, 
then he who takes the widow must pay the debts of the deceased ; 
by reason of the former quoted text of YAjnavalkya, [para. 16]. 


20. KatyAyana says :* “Debts incurred for domestic uses, by the 
slave, wife, mother, or disciple, of one gone to a far 

Debts binding country, or deceased, and also by his son, must be 
vee eee ao paid, so says Bhigu.” And Y&jiiavalkya holds: 7 
ea ‘or its 4 Woman shall not pay debts mcurred by her hus- 
use by others. hand or son; neither a father those of his son, nora 
" husband those of his wife, unless contracted on ac- 
count of the family.” Kétyayana: That must be paid, which may 
have been verbally promised, as well as what has been engaged 
for to another.” N&rada 3 “ A father must pay the debt of his 
son, contracted in a time of distress.” Yajnavalkya® “ If the wife 
of a herdsman,a vintner, a dancer, a washerman, or a hunter, 
contract a debt, the husband shall pay it, because his livelihood 
chiefly depends on the labour of such a wife.” The same author 
says 0“ A debt acknowledged [by her husband], or contracted by her 
jointly with her husband or son, or contracted by the woman herself, 
must be paid by a wife [or mother ;] no other debts shall a woman be 
compelled to pay.” And even if not acknowledge, she shall sti!l pay 


1~-Digest 1st,°274. 
2—-Digest Ist, 273. 3—Digest Ist, 330. 
4—Digest 1st, 325. 
5— Digest Ist, 272. Reports lst, p. 158, note 3. 
6~- Digest Ist, 17. Cole, on Oblig. 24-28-31-232. Strange’s Elem. lst, 275. 
7~—Digest Ist, 313. Reports 2d, 203. Cole. p. 28-9. 8—Digest 1st, 298. 
—Digest ist, 817. Cole. on Oblig, 29, Strange Ist, 276. 1lO—Digest Ist, 314. 
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it, if she have received his estate: for, thus says Katyayana:' “Ifa 
wife be thus addressed by her lord at the point of death, [or just before 
a long journey], ‘Such a debt must be paid by thee, 
CLXXXIV. she must pay it, however unwilling, if assets were left 
in her hands.” Narada * “ But if a woman who has 
male issue, [but no several property], desert her son, and recur to ano- 
ther man, her son alone must pay the whole debt.” This however refers 
particularly to ason-.who has got possession of his father’s wealth. 
Narada 3 “ A debt contracted before partition by an uncle, or a bro- 
ther, or a mother, for the support of the family, all the parceners or 
joint-tenants shall discharge.” 


21. Should neither [the creditor, nor] his sons nor other relatives, 
be in existence, the modes of obtaining payment are as 
Heirs of credi- declared by N&rada:+ If a creditor of the priestly 
tors how to re- lass be not present but have issue, the king shall 
ee cause the debt to be paid [to them;] if he have no 
Aantopeaion issue, to his near kinsman [Sakulya ;] if he leave none 
of the debl,inde- Who are near, to those who are distant [paternal and 
fault of them. maternal, Bandhu:] If he leave no heirs, near or dis- 
tant, [nor persons connected by sacred studies,] the 
king shall bestow’ it on worthy priests; but if none such are present, 
Jet him cast it into the waters: [the debts of other classes, in similar 
circumstances, he may seize for himself.”| Praj&pati also says: “If 
there be no distant kinsmen, let it be paid to some twice-horn man, or 
be cast into the water: When cast into the water or into the fire, that 
money is carried to the account of {the deceased, or of] his ancestors 
in a future state.” If however an owner should ap- 
Reservation. pear to claim money [which 1s to be so] thrown into 
the fire, or the like, he ‘shall obtain it. 


CHAPTER VI. 
Of Deposits,—Nikshepa. 


1. N&rada:’ “ Where a man bails any of his effects to another, in 
whom he has confidence, and from whom he has no 
doubt of receiving his property again, it is a deposit, 

CLKXXV. which the wise call Nikshepa.”:* When a thing 1s de- 

osited, under seal, without mentioning its quantity ; 

Of two kinds, 1f ifs kind and form be unknown, it is considered 

undefined, and as an Upanidhi: but the wise call a specified deposit 
specified. Nikshepa®” 


1—Digest 1st, 315, where it is attributed to Narada. 2—Digest ]st, 329. 
| 3—Digest ist, 284. 
4—Digest lst, 335. 
5—Digest Ist, 401. Strange’s Flem. Ist, 280. 


- 6—Digest 1st, 403. For “ deposits under seal,” see Essay on Bailments, p. 
Strange lat, 282, For a “deposit” see Essay on Bailments, p. 22, note 4. 
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2. Brhaspati:' “The merit of one who preserves a deposit, or pro- 

tects a dependant, is the same with.the merit of him 

Preservation who gives golden vessels or clothes.”’: “The very 

and resturationof thing bailed must be restored to the very man who 

mien bailed it, in the very manner in which it was bailed : 

it must not be delivered to his heir, apparent or presumptive.” Depo- 

sit, a thing bailed. Not to his heir, but to the bailer, in his own per- 

son. .Manu:? “ He who restores not a thing really deposited, and he 

who demands what he never bailed, shall both be punished as thieves : 
or shall pay a fine equal to the value of the thing claimed.” 


3. Bzrhaspati :* “Should the bailee suffer the ae bailed to be 

destroyed by his negligence, while he keeps his own 

Rules in case of goods with very different care. or should he refuse to 

damage, or loss. — restore it on demand, he shall be compelled to pay 

[the value of] it with interest.” Different care, pre- 

serving his own property. But if his own property should at the same 

time suffer injury, through that act of negligence, he is not to blame. 

YAjiiavalkya: “If the depositary, of his own accord 

Or use of them. [without the consent of the owner,] use the thing de- 

posited, he shall be amerced, and coimpelled to pay 

the price of the thing with profit.” Use, make a livelihood by em- 
ploying it in his worldly transactions for the sake of gain. 


4, Profit, interest ; of which a distinction is meritioned by Ka- 

tyayana .° “ A deposit, the balance of interest, a com- 

Interest on them. modity sold, and the price of a commodity purchased, 

not being paid after demand, shall bear interest at the 

CLXXXVI. rate of five in the hundred.” Manu :’ [“ For the first 

offence!, the King should compel a fraudulent deposi- 

tary, without any distinction between a deposit under 
seal or open, to pay a fine equal to its value.” 


5. Brhaspati:’ “ If it be destroyed by the act of God or of the 
king, together with the goods of the bailee, there is no 

Exemption for fault in him.” Y&jiavalkya:? “But he shall not be 
the act of Godor gompelled to replace that [deposit] lost by the act of 
the sing: God or the king, or seized by robbers.’ Manu :° But 
\Redelivery to ifa depositary, by his own free act, shall deliver a 
the heirs of the deposit to the heir of a deceased bailer, he must not 
bailer. be harassed, either by the king or by the kinsmen [of 
the deceased”]. Hezr, a near relation. The sense is 


And punishment 
for fraud. 





A 


1—Digest lst, 416. Strange’s Elem. Ist, 281. 

Q-—Digest Ist, 415-16. Strange’s Elem. Ist,.280. 

3—-Chap. 8th, v. 191. Digest 1st, 432. q. v. 

4—~Digest Ist, 420. Strange’s Elem. Ist, 278 282. Essay on Bailments, p. 6-46. 
5—Digest Ist, 428. Strange’s Elem. Ist, 283. 

6—Digest Ist, 427, 7—Chap. 8th, v. 192. Digest Ist, 432. 


— iia Ist, 421-2. Essay on Bailments 104. b. note. Strange Ist, 278- 
294, 


)—Chap. 8th, v- 186, Digest Ist, 420. 
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' this, ‘he must not be harassed, without proof, for the sake of more 
property [than was delivered.’] 


6. The whole of the above laws relating to deposits, are also other- 

wise collectively applied to other bailments. Bzhas- 

The above rules pati :' “In the case of a deposit for delivery [anvéhi- 

applied . < tam,] a loan for use [yachitam,] a bailment with an 

eit T.~C«tist. .[gilpi ny4sa], and a pledge, [bandhaka] the 

same law is enacted, and likewise in the case of a 

person received under protection {or a dependant.]” <A deposit for 

delivery, is, when a chattel is given into the hands of another, saying, 

‘Such an one deposited it with me, and I pray you give it to him.’ 

Loan for use, ornaments or the like, borrowed for the sake of show at 

@ marriage, or other ceremony.. A bailinent with an artist ; what has 

been openly deposited with goldsmiths, or such persons, to be made 

into earrings or the like. Narada: “This very law is 

CLXXXVII. enacted in the case of loans fur use [yAchitam,| depo- 

sits for delivery |anvahitam] and the like; bailments 

with an artist, jcilp{ nydsa sealed depositst [upanidhi,] bailments 

in the form called nyasa, and rebailmeuts jpratinyidsa.”| Rebarlment, 

that is, when the depositary rebails to another the very thing which 
had been bailed or deposited gvith him hy the original owner.® 


7. Compensation must in some cases be made by the artist, even 
when the goods bailed have been destroyed by the act 

Compensationin of God or the king; for Kéiyayana says: “If the 
ae a, artist keep the thing bailed, after the time agreed on 
Goa.” for working it [into ornaments and the like,] he shall 
be forced to pay its value, even though it be destroyed 


by the act of God.” 


8, Narada: “An eighth share of the value is lost, of clothes once 
washed ; when twice washed, a quarter; thrice, a third; 
_ Rate of valua- and when four times washed, a half; but after more 
tion for clothes, than half the value is gone, it shal]! be valued in order, 
according to the damage of each quarter share.” Y4j- 
Punishment for rae ; 
unauthorized use aVvalkya: “The washerman who wears on his own 
of them. person, the clothes of his employer, shall be fined 
three panas. But if they be sold, or let out to hire, or 
ledged, or lent out by him, [he shall be fined] ten panas.” —_ Let out to 
hire, what has been given to another for receipt of hire. Pledged, put 
out in pawn. ® 








1—Digest 1st, 410. 
2—Digest Ist, 408. Strange’s Elem. Ist, 271, bssay on Bailments 36. 


3-—Essay on Bailments p. 22, note 7, and p. 90-91. “Iliring of work.” Strange 
Ast, 293. 
_ 4—Strange’s Elem. Ist, 282. Essay on Bailments p. 38. See Digest Ist, 402. 
Yajfiavalkya. 


5—Strange’s Elem. Ist, 289-90. 6—Digest Ist, 446. Strange Ist, 293, 
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9. ‘The rules respecting loss incurred in melting all metals, exvept 

gold, are thus expounded by the same author :! “ Gold 

_ Rate of valua- undergoing the action of fire is nothing diminished 

lion for metals. = thereby; the loss on silver in a similar operation is 

two panas per centum ; in tin and lead, eight; in cop- 

per, five; and ten in iron.” Whenever the loss [in the weight] of [re- 

turned metal, whether] silver or other, is greater [than these rates,] a 
fine must be imposed on the goldsmith, or other [workman. | 


10. A distinction as to the increase in weight of thread, furnished 
the workman for the purpose of making up certain 
Varther remarks clothes and the like, is laid down by the same author : 
on valuation of «Ten palas® per centum shall be the increase in [weight 
seats of] cloths made of woollen or cotton thread. In cloths 
CLXxxvur, of middling quality, five palas per centum must be the 
increase, but in those of fine quality, three palas are 
declared to be the standard.” In some kinds, decrease is allowable, by 
the same authority, who says: “In embroidered cloths, as well as 
those made of a hair, a thirtieth share is declared ,to be admissible] as loss 
[in weight,] but there is to be neither loss nor gain, in the weight of 
those made of silk, or of the bark of a tree.” Embroidered, by describ- 
ing the Svastika, or other patterns on ready prepared cloths, or other 
material, with coloured thread or the like: 


11. In work, when a certain term is specified, and the workman 

fail to send home the article when demanded within 

_ Rules regard- the term, then, even if dainage happen to the goods, 

ing contracts for the workman is not to blame ;® for the saine author 

more: says: “If, having fully considered the nature of the 

work, a certain time be fixed for its delivery ; in that case, should the 

owner demand it when only half finished, and not obtain it, still it 

shall not be awarded to him.” The exceptions are declared by the 

same author: If, when the term has elapsed, and the 

Exceptions. work is finished, the workman should not deliver it 

when demanded of him, and it be afterwards damaged, 

or stolen; the person who would have received the article, shall obtain 

the value of it.” And again: “He who, having re- 

‘Punishment of ceived a thing borrowed for his use, shall not restore 

afraudulent bor- it when demanded back, shall be seized, and by force 

iii compelled to give it up; and let a fine be imposed, if 
he do not then restore it. 


1—The following rules are not unknown to the English law, which has several 
statutes to prevent fraud in similar cases. See Tomlins, tit. “‘ Manufacturers.” ‘“ Gold 
and silver,” “ Wire-drawers.” 


9—As, Res. 5th, 91. Wilson ad verb. 
3—LEssay on Builments, 90-91, “ Hiring uf work.” 
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CHAPTER VII. ' 
Sale without Ounership,—{ Asodmivikraya,) 


1, Vy4sa :’ “ When the goods of another are sold in the owner's 

Sale without *bsence, [whether they had been] borrowed for use, 

ownership. bailed for delivery, deposited under seal, or stolen, it 

; is a sale without ownership.” Kéatyayana :* “ Let the 

CUS eat hs: judge declare void a sale, a gift, or a pledge, made 

Unauthorized without ownership.” Without ownership, is here 

a git lan & Past participle, and used separately, to denote the 
piedge,voidatlaw. nature uf each {act of sale, gift ur pledge. ] 


2, Né&rada * “ An open purchaser is clear of imputation, but a 

purchase in secret is a theft.”:* “He who buys any 

_ Cireumstances thing, from a slave without authority from his master, 

invalidatingapur- from a man not of a good character, in private, ata 

Sheet very low price, and at an unfit hour, becomes the ac- 
complice of him.” The accomplice of him, that is, of the thief. 


3. Yajiiavabkya “ The right to a thing Jost [and then found, | 
must be proved, by the mode of acquisition, or by | evi- 
Proof, by the dence. of] possession: otherwise, on failure of proof, a 
ee of lost fine equal to a fifth part shall be paid to the king.” 
peepee Fifth part, a fifth share of the lost property. When 
the evidence given by the witnesses adduced by the loser, is contrary 
to his claim, he must he fined in double the amount of the lost pro- 
perty, for Vyasa says, ® “ If the plaintiff prove not his loss by witness- 
es, he shall in that case be compelled to pay double its value; and the 
purchaser is entitled to the thing.” 


4. Healsolaysdown the course to be pursued by the buyer.’ “ But ifthe 
seller be produced, the purchaser shall by no means be 

Production of condemned ; for then the law suit must be coutinued be- 
the seller indem- tween the owner of the thing lost and the seller. Bihas- 
nifies the purchas- as gg When tl i i; fee if 7 
a aale ven the seller has been made appear, anc 
has been condenmed in the law-suit, let the judge 
cause him to pay the price to the buyer, and a fine to the king ; and re- 
store the property to its owner.” Katy4yana: “Let time 

CXC. Timefor be given to the buyer for the production-of the seller, 
a a goer he. according to the length of the road.” : “If he cannot 
acodinen vn de. Produce the seller, let him even justify the purchase , 
fault. - and if the,purchase be justified, he shall in no wise be 
blamed by the king.” “The claimant should first 








]—Dizest lst, 453. Strange’s Elem. Ist, 289-302-3. 


2—Digest Ist, 474. 3—Digest Ist, 512. 4—TDigest Ist, 491. 
5— Digest Ist, 498. 
6—Digest Ist, 499. 7 —Digest Ist, 502. 
8—TDigest Ist, 479. 9—Digest lst, 484. 10—Digest 1s, 501. 
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prove his property by evidence of kinsmen; next, to clear himself, the 
buyer should prove a fair purchase by [similar] witn@ses, his own 
kinsmnen.” 


5. “ Even if the purchaser clearly prove the sale, still the proper- 

: ty must revert to the former owner who lost it.” 

The first owner Moreover, Manu :! “ But if the vendor be not produci- 

recovers in all le, and the vendee prove the public sale, the latter 

cases, under cer- an ae ee eae 

ay ae. must be dismissed by the king without punishment ; 

and the former owner, who lost the chattel, may take 

it back, on paying the vendee half its value.” Mot producible, not to 

be pointed out. It alludes to the property being assayed [as it were 
by the buyer], by [the test of] a public sale. 


6. Katyayana:? “The defendant, not clearly proving an open 

sale to him, or not pointing out the seller, shall be 

Rules in res- made to deliver the thing claimed, and to pay a fine.” 

es ane Ue Brhaspati? Ifa purchase be made before a pak 

Jers’ places of re. a8sembly [of traders], with the knowledge of the king’s 

eideied: officers, but froin a seller whose dwelling-place is un- 

known; or ifaclaim be made after the death of the 

seller, [though known], the owner of the thing may recover his own 

property, on paving half the price given ; half the value is lost to each 

of them: such must be the decision.” Mayichi:+ But if he cannot pro- 

duce the seller, his dwelling place being unknown, the loss shall be 

borne equally hy the buyer, and by the [former} owner who had lost 
the thing.”  Darelling ie the spot where the seller resides. 


7. Narada: “ For the possession of women, or cattle, as well as 

land, leave must be distinctly granted. He who enjoys 

Women, cattle, them without leave, shall be forced to pay the hire of 

eae such enjoyment.” Granted, ordered. The hire of en- 
ors, joyinent, rent, similar to the hire. 

8. Yajnavalkya 3 « The owner of a thing lost, or stolen, which 

had been seized by the officers of the police or revenue, 

Term for resto. whether by sea or land, shall take it, [if claimed] within 

ia ey one year; after that time, the prince [shall retain it].” 

ae As for this text of Manu’: “ Three years let the king 

detain the property, of which no owner appears, [after a distinct pro- 

clamation]: the owner, appearing within the three years, may take it ; 

but, after that term, the king may confiscate it,’ it is only with refer- 

ence to property belonging to a Crotriya, [one conversant in the Vedas]. 

The same author says’: “ The king may take a sixth 

With the share part of the property so detained by him, or a tenth, or 

to be reserved by» twelfth, remembcring the Guty of good kings.” Then, 

eat in the first year, he must give up the whole of the pro- 


}— Chap. 8th, v. 202. Digest Ist, 502. 9—Digest Ist, 491. 
3—Digest Ist, 508. 
4 - Digest 15(, 519. 5—Macnaghten, p. 425-6. 6—Chap. 8th, 30. 
7~-Chap. &th, 33. 
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perty. In the second year, let him give it up, after deducting a twelfth 
share ; in the third year, a tenth;in the fourth, a sixth. After that 
term, the king may confiscate it; this only in case of its owner not ap- 
pearing after three years : and then it may be appropriated by him aly 
ne ee for his expenses ; but if the owner then make his ap- 
meee feae pearance, it must be made good to hin, even if ex- 
pended: Thus says the Mitakshar&. This however, 
only if the owner be unknown; for if it be known, ‘ that such an one 
‘went away, forgetfully leaving the said property behind, then he shall 
get it back, even after three years. Even the prince possesses no right 
of disposing of it, though he may at the same time take some portion. 
however smal], as his share. 


9, YA&jnavalkya propounds the remuneration for trouble of the 
finder, keeping during one day, the stray animals of 
another: “The owner of stray animals must pay four 
panas, if the animal be of the species with solid hoofs ; 
tive panas fora human creature; two for every buffalo, 
camel, cow, or animal with cloven hoofs ; but only a fourth, for every 
gout, or sheep.” But their food must be paid for besides. 


10. On the subject of treasure trove, [Nidhi] Yajhavalkya 
Law | q Says 1“ Let the king obtaining unclaimed property 
fo treusute teve, [Nidhi] give half to Brébmanas: but a learned Bréh- 
mana may keep the whole, for he is lord of all.” “And 
the king shall receive a sixth part of unclaimed property occupied by 
any other person.” “In case of its being discovered without inforina- 
tion from the finder, he must be made to pay a tine as well [as the 
sovereign’s share].” If however, any one prove by mark, measure, or 
the like, that the property found belongs to himself, in that case let 
the prince deliver it to hin, after giving a twelfth share to the mformer, 
and taking his own sixth. This is stated by Manu*: “ When aman 
claims treasure trove, declaring truly, ‘This is my own property, the 
prince shall still retain his own sixth share, and also a twelfth.” This 
twelfth, being that assigned for the informer(u ). 


tHE UMUC. ULSUL ay s 


CXCII. 


11. On the subject of property carried off by thieves, the same 
author says “ Let property carried off by thieves be 


Restoration of . 
restored by the prince to the owner, of whatever class he 


stolen property to 


the owner. may be; if the prince take possession of it, he partakes 
CXCLI of the crime with the thieves.” In case he be unable 
to gecover it from the thieves, Krshna Dvaipayana 


[ Vy4sa] says :* “Should the prince be unable to recover stolen property 
from thieves he shall make it good from his own treasury, provided 
he be powerless.” Thus has been expounded the law of sale without 
ownership. 


1—Macnaghten, 437. Digest Ist, 461. 2—Chap. 8th, v. 35. 
3—Chap. 8th, v. 40. Macnaghten, 457. 4—Macnaghten, 437. 


(2) As to treasure trove, see Mad. Reg. XI of 1488, Act AIL of 1838, Mad. 8. J, 
1860, p. 88. Y4jfiavalkya by Roer and Montr. i. 34, 35.- 
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CHAPTER VITIL 


Concerns among Partners,—(Sambhaya Samut!hinam.) 


1. Né&rada:' “ When traders, or others, jointly 
Concerns among Garry on business, it is called a ‘concern among part- 
partners. : ‘ oe d 
ners ; a title of judicial procedure. 


2, Brhaspati.? “ Whatever property a man lends, with the as- 
sent of many, or whatever business he so causes to be 
performed, is considered as the act of all the part- 
ners.”?: “They are declared to be competent arbitra- 
tors, and witnesses for each other, in doubtful cases of deceit, provided 
they bear no enmity to either party.’ “Should one of the partners 
be justly suspected of fraud, in buying, selling, [and 
the like}, he may be cleared by ordeal: such is the 

rule in all controversies.” ‘ 


3. Yajnavalkya:+ “A man of crooked ways let the other part- 
Te ners expel without profit ; and let a partner unable to 
Provision for re- aot, appoint another man to act for him,’: “If one 
ward and punish- j 
‘ment, of partners, Partner does what the others forbid, or disapprove, or 
if he be negligent, [in doing what they allow], and the 
[common] property be injured, he shall make it good ; but he who pre- 
serves it frum | robbers or other] misfortune, shall receive a tenth part 


of it [as his r¢ 


4, Ka&atydyana®: “ If four kinds of artisans be jointly employed ; 
young apprenticeg, more experienced scholars, good 
artists, and teachers, they shall receive, in order, one 
share, two, three, and four shares, of the pay, or profit.” 
Young apprentices, persons learning their trade. More experienced 
scholars, those who are well versed in it. (ood artists, thorough- 
ly skilled [in every branch]. TZeachers, persons making new inven- 
tions. Brhaspati:! “Where several men jointly build a house ora 
temple, or dig a pool, or make sacred utensils, let the chief workman 
receive a double share of the pay.” The same author adds*: “ This 
has been ordained by wise legislators for a band of musicians: let him 
who marks the time skilfully, take a share and a half; and let the 
singers have equal shares.” 


LR ede oe mee we neenants ane —naeee 
eR Stn i eae er eet oe “a 


I & partnersplp. 


ee einpedime nme eter ene em renee em re TT 





1—Digest 2d, p. 1 | 4—Digest 2d, 17-34. 
2—Digest 2d, 66-7. 5—Digest 2d, 12. 
3—Digest 2d, 8-9. 6—Digest 2d, 78. 


_ (a) Yajfiavalkya (17. 259) also lays down that ‘traders who carry on business 
jointly, for profit, shall share the profits and losses, either im proportion to the capital 
wrought in by each, or according to the contract between them.”— £7. } 
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5, K&tyayana: “If men, | who have joined together in any busi- 
ness], but are dispersed abroad, meet with imprison- 
ment, then, whatever is paid for the sake of their libe- 
ration, shall be borne by thei according to the share 
of each.”3 “The law |before] propounded relates to all partners, whe- 
ther merchants, husbandmen, robbers, [commissioned in war time], or 
artizans, when they have made no special agreement for their shares.” 


to be 
_.. .mmon. 


~evee ie 


‘CHAPTER IX. 
Subtraction of Gift—(Dattd pradanikan.) 


1, Nérada:* “© When a man desires to recover a thing which was 
not duly given, it is called subtraction of what has been 
_, Subtraction of given; [and this is] a title of administrative justice.” 
Je Not duly given, is a past participle, to denote the qua- 
oe lity of the transaction, and signifies ‘ prohibited.’ The 
same author adds > “In civil affairs, the law of gift is four-fold ; what 
may, or may not, be given; and what is, or is not, a valid gift.” 
© 
2. Narada :® “ What is bailed for delivery, what is lent for use, a 
ee ae pledge, joint property, a deposit, a son, a wife, and the 
ars tenable pro- whole estate of a man who has issue living, the Sages 
have declared unalienable, even by a inan oppressed 
with grievous calamities, and [of course], what has been promised to 
another.” Now, as a man has no property in his wife or son, it is only 
a repetition of the prohibition against their alienation, in conformity 
to the Vedas. ‘ Neither between, nor in the heaveris above.” From this, 
and from the law of Yajnavalkya :7 “In distress for [the maintenance 
of] the family, [or, the family not opposing the gift, on account of po- 
verty], property may be given away, except a wife and son,” the pur- 
port of the above is confirmed by the reservation of a wife and son. 
The non-existence of property in a wife or son has been already exa- 
mined in the discussions on property. 


3. In case of their being alienated, not only will the act be un- 

. tenable in law, but moreover penance also must be 

Gifts ofunaliena- erformed; for, in treating of this very subject, Daksha 
ble property are ree 

pan: says $ “The man who gives them away is a fool, and 

must expiate the sin by eas aa So Manu:® “He 

who receives what may not be given, and he who gives away the same, 


1—Digest 2d, 80, where it is ‘utensils of leather,’ Charmika, for Dh&rmika; some 
of the manuscripts had the other word. 


2—Digest 2d, 83. 3—Digest 2d, 92. 4—5—Digest 2d, 94-5. 

6— Digest 2d, 97-8. Reports Ist, 293-4, 2nd, 428. See Chapter 6th, para. 6th. 
7—Digest 2d, 128. Reports Ist, 69. 2d, 428. See Chap. 4th, Section Ist, para, 12. 
8—Digest 2d, 110. J— Not found in his Institutes. 
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shall both be punished like thieves, and be both caused to pay the fine 
of Uttama sahasa.”} 


4. What things may be given, is declared by Brhaspati:?> “A 
Mienable pro. 8" May give what remains, ufter the food and cloth- 
ty sing of his family.” What must without fail be given, 
OKCVL. is told by K4ty4yana 3 “He who delivers not a pre- 
sent which he has promised to a Brahman, shall be 

compelled to pay it as a debt, and incurs the first ammercement.” 


5. Gautama :* “A man shall not give, even what he has promis- 
sa ed, to a person whom the law declares incapable of 
a Grol: receiving.” Gift or sale of a livelihood [Vitti] are 
es thus forbidden by Vyasa * “They who are born, or 
yet unbegotten. and they who are still in the womb, 
require the means of support : no gift or sale should therefore be made.” 


6. Né&rada® thus propounds the distinctions, of gifts, valid and 
void: © Valid gifts are declared to be of seven sorts ; 
(rifts valid. void gifts assume sixteen forms.”” “They who know 
the law of gifts, declare, that things once delivered as 
the price of goods sold; as wages; for [the] pleasurg [of hearing poets, 
musicians, or the like;] from natural affegtion ; as an acknowledgment 
to a benefactor; as a nuptial gift to a bride for her family ;] an] 
through regard, cannot be resumed,” Hegard, religious purposes: § 
“What has been given by men agitated with fear, 
Gifts void. anger, lust, grief, or [the pain of] an incurable disease ; 
or as a bribe, or in jest, or by mistake, or through any 
fraudulent practice, must be considered as ungiven : So must any thing 
given by a minor,’ an idiot, a[slave or other] person not his own 
master ; a diseased man, one insane, or intoxicated, or in consideration of 
work unperformed.” !°: “ But what shall be given ignorantly, to a bad 
man, called a good one, or for an illegal act, must be considered as 
ungiven(«).” ; 
7. Grief; pain, misfortune ; the interpretation is, afflicted with pain 
created by fear or other impulse: Whatever has been 
Terms of the given by one excited by fear, of beating or the like, 
text defined. or by other causes ; and in the same manner, what is 
given with the intention that it may be expended, from anger against 


1—See Chap. 18th, para 2d. 2—Digest 2d, 131. 

3—Digest 2d, 170. 4—Digest 2d, 172. 

5—Digest 2d, 113- Jim. V4. 21. Mit. 25%. Reports 2d, 428. 

6—Digest 2nd, 95. 7—Digest 2nd, 175. 

8—Digest 2nd, 181. Reports lst, 31. Colebrooke on Obligations. 26—45—48— 
56—232— 243. 


9—For “Minority,” see Digest 1st, 293, 2nd, 115. Cole. on Oblig. 26. Reports 2d, 
57—117—147. An idiot, and an insane person, seem incapable also by English law. 
Cole. on Oblig. 227-28, 


10—Digest 2nd, 200. Cole. on Oblig. 53. 
(a) See S. A. 168 of 1863, Mad, H. C. 


VYAVAHA’RA MAYU’KHA. CHAP. IX. 135 


brothers or other persons [the rightful heirs: by mistake, as, when gold 
. is given by mistake, when the intention was to give 
CXCVII. silver; through fraudulent practice, as if, ‘The king 
were about to give a cow to Devadatta, and: it be 
given to some other man, supposed to be the right person by his as- 
suming the dress of Devadatta: by a diseased man, one whose mind is 
unsettled by disease ; by one intoxicated with any substance or liquor 
which produces drunkenness ; or insane, by the effects of the air, or 
from any other cause. Given, bestowed; what is given to a person who 
fails afterwards in the performance of any act, the donor [at the time 
of giving it} thinking, ‘ This person will do my work :' what has been 
given to those practising unlawful arts, under an idea that they will 
perform a lawful act: All these gifts may be reversed. 


8. Katyayana : “What has been given by men under the impulse 

of lust, or anger, or by such as are not their own mas- 

Such gifts may ters, or by one diseased, or deprived of virility, or 

be 1e-sumed., inebriated, or of unsound mind, or through mistake, or 

in jest, may be taken back.” Through lust, for the 

sake of seducing another man’s wife. Deprived of virility, [womanishly | 

timid. Given through mistake or in jest, means as a bribe [utkocha.] 

a 

9. ° Ifa bribe be promised for any purpose, it shall by no means 

he given, although the consideration be performed.” 

Recovery pro- “ Butifit had at first been actually given, it shall be 

oven _ bribe restored by forcible means; and a fine of eleven times 

or as much is ordained by the son of Garga and by the 

son of Manu.” ‘The nature of a bribe is thus exhibited 

by the same author :* “ Whatever is received for giving 

information of ari [improper] acquaintance; of a criminal, of a man 

violating the rules of his class, or of an adulterer ; for producing a man 

of depraved manners [ready to commit thefts or other crimes,| or for 

procuring aman to give false testimony. That is all denominated 
[utkocha] given on an ilegal consideration.” 


sythes defined. 


10. Manu “ When the Judge discovers a fraudulent pledge, or 
sale; a fraudulent gift, and acceptance, or in whatever 

CXCVITI. other case he detects fraud, let him annul the whole 
transaction.” Fraud, circumvention. Or in whatever 

es other cuse, that is, in whosever business. The mean- 
ing issthe whole of that business in which fraud is 


1—This is better explained in the Mit. leaf 19th, page 2nd, line 10th, ‘ Further, 
what is given thus, ‘This man will do this my work,’ that is, from hope of a profitable 
return.” 

2—Digest 2nd, 197. Reports 2nd, 117. 

3—Digest 2nd, 195, Katyaydna. Cole. on Oblig. 58. Strange’s Elem. 1st, 274. 


4—Dicest 2nd, 194. 5—Chap, 8th, v. 165. Strange’s Elem. Ist 285. 
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detected shall be reversed. Ké&ty&yana:’ “ What a man has promised, 

in health or in sickness, for a religious purpose, must 

Legal promises be given ; and if he die without giving it, his son shall 

pie), even on doubtless be compelled to deliver it.” For a continua- 

a tion of this subject, the Dvaita Nirnaya, written by 
Guru, must be referred to. 


PRS CER Ot 


CHAPTER X. 
Of Service, —{ Abhyupetya Gucrushul. 


1. Narada :? “ When a man yields not the obedience he has pro- 
mised, it 1s called a breach of promised obedience ; 
Service, which is a title of law.” Servants are of three ranks, 
OxcTx says Brhaspati 3° “ The soldier is the highest of ser- 
vants ; the ploughman is the middlemost; the porter 
Servants of 1s declared the lowest, and so is a servant employed in 
three degrees. the business of the household.” Né&rada :* “ He who 
shall be commissioned for affairs, or for the superintend- 
ence of the family, should be considered as a commissioned servant ; 
and he is also called a family-servant [in some instances |.” 
2. Kéatyayana:® “ Bhrgu admits the servitude of one who, being 
ne ae his own master, gives -himself, as [the marriage of| 
Caocs gdmitted, 2» Wife [self-given is acknowledged :] slavery should be 
with exception of limited to three classes; never can a Brahmana be- 
Brahmaus(w). come a slave.” The servitude of men of the military, 
commercial, and servile classes, who have forfeited 
their independence, may be in the direct, not in the inverse order of 
the classes.” Né&rada:°“ In the inverse order of the classes, slavery is 
not legal.” K&ty4yana :7 “ Where men of the three twice-born classes 
forsake religious mendicity, let the king banish a man of the sacerdo- 
tal class, and reduce to slavery a man of the Kshatriya or military 
tribe, says Bhrgu.” ‘The taking the word Kshatriya or military class, 
intends the commercial and servile classes also, a part being put for the 
whole. The mode of banishing a Bréhmanais thus explained by 
Daksha and Nérada :3 “ If a man, after assuming religious mendicity, 
abide not by his duty, let the king cause him to be laccrated by the 
feet of dogs, and immediately banish him.” 
3. K&atyéyana:® “ But evena man of equal class must not reduce 
a Br&hmana to slavery; yet a mild and learned man 
What kinds of ™ay employ in labour one inferior to himself in those 
labourallowedand qualities: still let not the highest twice-born man per- 
what prohibited. form impure work.’ Manu :!?“ Both him of the mili- 
tary, and him of the commercial class, if distressed for 


1--Digest 2d, 96. 2—Digest 2d, 204. 3—Digest 2d, 218. 
4—Digest 2d, 220. See Bl. Com. Ist, 426. The English law admits four kinds. 


5 —Digest 2d, 254. See Bl. Com. Ist, 425, note 1. 
6—Digest 2d, 253. 7-—Digest 2d, 227. There is a variation in the reading of this text. 
8—Digest 2d, 227. 9—Digest 2d, 254-5, 10—Chap. 8th, v. 411. Strange’s Elem. Ist, 135. 
(a) Act V of 1843, sec. 2 prohibits the enforcement: of any rights arising out of an 
alleged property in the person and services of another asa slave. See cases cited 3 
Morl, Dig. 377.—Ad. 
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a livelihood, let some wealthy Brahmana support, obliging them, with- 
out harshness, to discharge their appropriate duties.” Appropriate 
duties, meaning respectable, and such as are suited to their class. 


4. KA&tyayana' : “He who seizes a woman of the sacerdotal 
class, he who sells her, and he who enslaves a woman 

Tllegal enslave- of family, impelled by lust, or causes her to be ap- 
cesar proached by another, shall be amerced, and that 
a awaree* {enslavement} is null.” “The man who treats as a 

; slave the nurse ofan infant child, or a free woman, or 
the wife of his dependent, incurs the first amercement.” Vishnu? “He 
who employs a man of the most elevated class in servile duty, shall 
be fined in the highest amercement.” Katyayana:’ “And he who 
attempts to sell an obedient female slave [Bhakta]*, though she resist 
the ale and though he be not distressed, but able to subsist, shall pay 
the first fine.” 

5. The distinctions in slaves are laid down by N&rada® : “One 
born |of a feinale slave] in the house [of her master] ; 
one bought ; one received | by donation] ; one inherited 
[from ancestors]; one maintained in a famine; and, 
like him, one pledged by a [former] master; one relieved from great: 
debt; one made captive in war ; [a slave] won in a stake; one ywho 
has] offered [himself] in this form. ‘I am thine; an apostate from re- 
ligious mendicity ; [a slave for a] stipulated [time] ; one maintained in 

consideration of service [Bhakta] ; a slave for the sake 

CCl. of his bride; and one self-sold, are fifteen slaves de- 
clared by the law.” . 

6. §® :“ Of those [slaves], the first four are not [of sie released 


Who of them fom Slavery: unless they be [emancipated] by the in- 
are not capable of dulgence of their masters, their servitude is raghreteat A 
f, 


Slaves enume- 
rated. 


emancipation. That low man, who, being independent, sells himse 
is the vilest of slaves; he also cannot be released from 
Exception. slavery.’ 7 “ Among those, whoever rescues his mas- 


ter from imminent danger of his life, shall be released 
from slavery, and shall receive the share of a son.” YaAjiiavalkya : 
“ He who, having become a Sanyasi, falls from that state, shall remain 
the slave of the prince during the rest of his life.” “ 


7. Narada :8 “ One maintained in a famine is released from ser- 
vitude on giving a pair of oxen.” “One pledged [is] 

Slavery voida- also [released] when his masters redeefns him, by dis- 
ble, on what con- charging the debt’?—': « Paying the debt with inter- 


ditions. est, a debtar is released from servitude.”!! : “ One who 
1—Digest 2d, 258. 2—Digest 2d, 257. 
3—Digest 2d, 258. 4—The word ‘ Bhakta’ means also “ serving for maintenance.” 


5—Digest 2d, 224-25. Colebrooke on Obligations, 26. 6—Digest 2d, 231. 
7—Digest 2d, 241. Reports lst, 372, note. 8—Digest 2d, 243. The last 
half of the couplet is here omitted; it is as follows: “‘ for what was consumed ina 
famine, is not discharged by labour [alone].” 
9 —Digest 2d, 245. Here again, the last half couplet is omitted: ‘but if [the 
creditor] take him in payment, he ‘ hecomes a purchased slave.” 
10--Digest 2d, 245. 11—Digest 2d, 246. 
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offered himself in this form, ‘I am thine; one made captive in 
war, and a slave won ina stake, are emancipated on giving a substi- 
tute equally capable of labour.”! : “A slave for a fixed period 
is also emancipated, by fulfilling the stipulated terms.”? : “ One main- 
tained in consideration of service is immediately released on relinquish- 
ing his subsistence ; and a slave for the sake of his bride is emancipa- 
ted by divorcing his wife.” Substitute, a surety, deputy. Bride, a 
female slave. : 


8. Yajiiavalkya 3 “ One enslaved by force, and also one sold by 

robbers, is released from slavery.’ Narada :* ‘ One 

Slavery in what not his own master, who, having given himself [to one 

cases void, ab- man]in this form,‘I am thine,’ goes [to another], 

muyHO: does not obtain his wish; the former owner may re- 

CCII. claim him.” One not his own smaster, the slave of 

another. The word slave, used throughout on this 

subject, being not.specially confined to the masculine gender, must 
therefore be understood as affecting all rules also for female slaves. 


9. A reasun for enfrahchising female slaves is declared by Katy- 

4yana:> “Ifa man approach his own female slave, 

Reason forem- and she bear him a son, she must ih consideration of 

ancipating fe- her progeny, be enfranchised with her child. Pro- 

males. geuy, offspring ; meaning, that she becomes thereby 
qualified for liberty. 


10. Narada® : “ Let the benevolent man, who desires to emanci- 

pate his own slave, take a vessel of water from his 

Rite of emanci- shoulder, and instantly break it, sprinkling his head 

pation. with water containing rice and flowers ; and, thrice call- 

-ing him free, {let the master] dismiss him with his face 

towards the east: thenceforward let him be called ‘one cherished by 

his master’s favour ;” his food may be eaten, and his favours accepted ; 
and he is respected by worthy men. 


11. Ké&ty4yana’: “A free woman, or one who is not a slave [of 

the same master; for this word, ad4si, may bear either 

How any free sense], becoming the bride of a slave, also becomes a 

woman may be- slave |to her husband’s owner]; for her husband is her 

COME aR: lord, and that lord is subject to a master.” “ What- 

ever goods belong to a slave, his master is declared by law to have 
dominion over them.” 


1—Digest 2d, 245. This should come in affer “ Paying the debt with interest,” &c. 


2—Digest, 2d, 247. 3— Digest 2d, 239. 
4—Digest 2nd, 237. The translation is varied here, to suit the gloss. 
5—Digest 2d, 247. 6 —Digest 2d, 248. 


7—Digest 2d, 252-3. 


8—Digest 2d, 252. The last hemistich is here [it would seem fraudu'ently] omit- 
ted: but that matter has no right to the goods which are acquired by public sale. See 
particularly Colebrooke on Obligations, 30-31-2392. 
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CHAPTER XI]. 
Non-payment of Wages, Vetanddénam.) 


Nanspaymenter 1, Né&rada:' “The rule and the act of payment, 
wages. and non-payment, of the wages.or hire of servants, are 
—CCIIL. now declared, called in law, Non-payment of wages 

or hire. 

Raton or waves: 2: YAjiiavalkya : “He who causes work to be 
when not stipu- performed without tixing the wages, shall be compelled 
lated. by the king to give a tenth part of the [profit arising 

from] commerce, cattle, or grain.” 


3. This relates to light work—For if the work be heavy, Brhas- 

. pati says :* “Let the man who guides the plough- 

Accordingtothe share have a third or a fifth part jor the grain].” “ Let 

work. (the ploughman), to whom food and vesture are yiven, 

take a fifth; and let him who is supported by the 

profit (alone), receive a third part of the grain produced.” Food and 
vesture, a servant boarded with receipt of food and clothes. 


4. Narada :* “A servant who refuses to perform the work he ha. 

__ undertaken, shall be compelled to fulfil his agreemeut, 

Rules affecting frst paying him his wages; but, if he persist in Mis 
the servant in re- na 5 ; : 

gard to work. refusal after receiving his wages, he shall forfeit twice 

their amount.” Manu: “'That hired servant or work- 

man, who, not from any disorder but from insolence, fails to perform 

his work according to his agreement, shall be fined eight raktikdas,® and 

his wages or hire shall not be paid.” He adds:’ “ Yet, whether he be 

sick or well, if the work stipulated be not performed [by another for 

him, or by himself], his whole wages are forfeited, though the work 

want but alittle of being complefe.”’:, “ But, if he be really il, aud 

when restored to health shall perform his work according to_ his origi- 

nal bargain, he shall receive his pay even after a very 

long time.” So Vishnu: “ A servant, [or workman hy 

time], who leaves the work before the expiration of the full term, shall 

forfeit the whole price of his labor, and pay one hundred panas to the king.” 

5. Again: “If the master dismiss the servant before the full time 

; has passed, he shall pay him his whole wages, and a 

he bared eoting poaded panas to the king, unless the servant were in 

Damage orloss fault.” Vrddha Manu: “A servant shall pay the full 

by servants, how value of what Ire has lost by mere inattention; twice 

vo Pea alee ay the value of what he has lost by gross negligence or 

am Wien 000. malice; but: he shall not be forced to pay any thing for 

1-—Digest 2d, 2. 

2—3§— Digest 2d, 261-64. See Tomlins, and Burn, tit. Servants.” 
4—Digest 2d, 267. 5—Chap. 8th, 215. Digest 2d, 269. 6-As Res. 5th, 91. 
7—Chap. 8th, 217, Digest 2d, 270. 8—Chap. 8th, 216. Digest 2d, 271. 

9—Digest 2d, 271. Reports 2d, 237. 10 - Digest 2d, 272. 
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what robbers have seized, for what has been burned, or for what an 
inundation has carried away, [unless he were himself blameable]. 
Malice, enmity. Carried away, swept away. Y4jiiivalkya:! “He 
who raises obstacles on solemn occasions shall pay twice the amount 
of his wages ; one who declines when on the road [shall 

Cases of dis- be eciapelled to pay] the seventh part of the wages, or 
i a wages the fourth part, if he leave him on the way.” Vrddha 

aia Manu ? Should a merchant [having hired a servant for 

a certain journey,| sell his goods by the way, and discharge the servant, 
his [wages] must be paid; but the servant shall receive half only of 
the hire.” Kéatydyana:> “ And if the goods be stopped, or seized on the 
way, the servant shall receive wages for so much of the way as has been 
passed by him :”* “The master, who leaves in the way a tired or sick 
servant, without taking care of him in a village for three days, shall pay 
the first or lowest amercement.” Be stopped, be attached by the king's 


order. 
6. Brhaspati:’ “ Ifa servant, by the command of his master, and 


for his benefit only, do an improper act, the offence 
Liability ofthe shall be imputed to the master.” :* «The master, who 


master. pays not the hire of labour after the work is performed, 
CCV. shall be compelled by ee to pay it, as well as a 
proportionate amercement.”  * 


7, Né&rada:7 “The owner of goods, who hires carriages or beasts 

of burden, and takes them not, shall be compelled to 

Rules relating pay a fourth part of the hire; or the full amount, if he 

to hire, a ely leave them on the road.” Carriages, conveyances of 

herthe. all sorts. Beasts of burden ; horses and other animals, 

carrying burthens on their own [backs]. Katy&yana 3 

“ He who hires, at a fixed price, an elephant, a horse, a bull or cow: 

an ass, or a camel, shall be made to pay for the hire of it as long as he 

delays to restore the cattle, having used it according to agreement.” 

N&rada :? He who dwells in a house which he built on 

Rules for Land- the ground of another man, and for which he pays 

lord and Tenant. rent, shall take with him, when he leaves it, the thatch, 

the wood, the bricks, and the like. But if he live, 

‘ without paying rent, on the ground of another, and there be no agree- 

ment, he shall, when he quits it, give the thatch, the timber, and the 
bricks which he has expended, to the landlord.” Lent, hire. 


1—Digest 2d, 274-75. 9—Digest 24,277.  ° 3—Digest 2d, 278. 


4—Digest 2d, 279, Moore’s Index, Term Reports Ist, 76. Tomlins, and Burn, 
tit. “ Servants.” 


_ 5—Digest 2d, 273. Bl. Com. Ist, 429. “Qui facit per alium facit per se.” Tom- 
lins, tit. “ Servants.” 


6—Digest 2d, 270. 7—Digest 2d, 277, q. v. 
8—Digest 2d, 283, where it is attributed to Narada. 
9—Digest 2nd, 281. q. v. Strange’s Elem. Ist, 293. 
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; CHAPTER XII. 
Breach of Compact,—(Samvida Fyutikruma. ) 


1. Nérada:' “The general rule, settled among irreligious men 

[Pakhanda], and among citizens |Naigama], and the 

Breach of Com- like, is named a compact; and the title of law concern- 

pact. ing disputes arising thereon, is called Breach of com- 

CCVI. pact.” Pdkhanda, persons pursuing commerce or the 

like, [and] deviating from the ordinances of the Vedas. 

Vitizens, those who do not act contrary [to the Vedas]. From the term 
the luke, we must include those skilled in the three Vedas. 


2. The part to be taken by the king in these matters is laid 
down by Brhaspati :?? “ Assembling Brahmanas endued 
Royal establish- with knowledge of the Veda, Crotriyas [or learned 
ments. teachers of the scripture,| and priests who keep a per- 
petual fire for oblations [Agnihotri,| let the king esta- 
blish them in that place, and assign their subsistence :” “Let him 
grant to them, in his own d8minions, houses and land exempt from 
taxes, delivering by a written grant, that the royal dues are remitted. 
Exempt: They from whom taxes are not to be taken, are exempt 
from taxes. Remitted dues: Remitted, abandoned: dues, the fruits 
of the earth, and the like; meaning, these [are to be remitted] to them. 
And the laws for these persons, the Crotriyas and the rest, are declared 
by Yéjnavalkya 3 “Duties which are stipulated, or seasonable [for 
Sémayika may bear either sense,] or prescribed by the king, and which 
are not inconsistent with their own |regular] duties, should also be 
diligently observed [by those priests, and enforced by the king.]}” 


3. Narada:+ “Let the king maintain the associations of the Pé- 
khanda, of the Naigama, of joint companies [Creni,] 

Associations enu- of separate trades [PGga,] and of various tribes | Vrata, | 
noe audde- and the like, both in a place of difficult access, and in 
ai a frequented spot.” Associations of persons of dif- 





2—Digest 2nd, 286-92-3. Ellis’s Lectures “ Kulika Sabha from Kulika, heads of 
tribes or families. A court composed of ancient persons of the same Gotra as the plaintiff 
and defendant The Gang Kula, and Kulika courts took cognizance, especially, of 
what is termed technically, Samvida vyatikramam, all transgressions against the disci- 
pline and peculiar customs of theetribe or family: they had, also, jurisdiction, probably 
to a limited extent, in civil causes between the members of the tribe or family ; but they 
had no jurisdiction in criminal cases, and did not, therefore, resemble the domestic 
courts of the Romans, in which the Pater-familias. presided, and punished the faults of 
his wife and children even with death.” See Chap. Ist, Sec. Ist, para. 10th. 


3—Digest 2nd, 288. ; 


1—Digest 2nd, 287. 2—Digest 2nd, 293. The words of the text are retained, 
to avoid perplexity. The Mayikha, and Mitakshara, vary in their acceptation of the 
term Naigama, for which “trader” seems the most common meaning, See Chap. 17th, 
para. 2d, For the three last terms, sce Cliap. Ist, Sec. Ist, para. 10th, and references. 
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ferent castes for the carrying on of one kind of trade or business be- 
tween them, are jount companies. Among them again, those who are 
associated by different kinds of work, are called separate trades. Va- 
rious trzbes, are associations of near kinsimen, connexions, or gentile re- 
lations; the same which are also denominated kula, or family. Of 
the Paékhanda and Naigama, we have before spoken [para. 1.] | Associ- 
ations of all these, from the Pékhandas to the Vr&ta inclusive, are all 
denominated ‘ companies.’ : 


4, The punishment for a departure from the rules laid down among 

them, is declared by Y&jnavalkya:! “Him who em- 

Punishment for bezzles the property of the company, and him who 

members. violates his engagement, let the king banish from the 
realm, after confiscating all his effects.” 


CHAPTER XIII. 
SECTION ‘I. 


Rescission of Purchase —(Kritanushayu. ) 


1. Na&rada:?? “He who is dissatisfied with his purchase, after 
Rescission of buying a commodity for a [just] price, is called a res- 
Purchase. cinder of purchase, [which is] a title of judicial pro- 
CCVHII. cedure.” 
2. The limit for examination of an article is fixed by the same 
author :? Milch cattle should be examined within three 
Term allowed days; beasts of burden, within five; but the exami- 
ne trial of arti- nation of pearls, gems, and coral must be within seven 
ee days ; of male slaves, within halfa month; of females, 
within one month; of all seeds, within ten days ; of iron, and wearing 
apparel, within one day.” Katyéyana :* “ Rescission of a sale of land 
within ten days [is permitted| whether to the buyer or the seller.” 
Brhaspati:* “ Within those times, if a blemish be any where discovered 
in the commodity purchased, it must be returned to the seller, and the 
purchaser shall take back the price.” 


8. Ké&tyfyana ® “But an unexamined commodity being bought, 
and afterwards proved to have a blemish, it must be 

Excepted cases. returned to its owner within the limited time, and not 
otherwise.” If he took the article after personal exa- 

mination, then, says Nérada 7 “If a man, having bought for a just 





3—Digest Ind, 297. Reports 2nd, 437. 

1—Digest 2d, 8309. See Strange Ist, 301-304, for this and the succeeding section. 
2—Digest 2nd, 214-15, Reports Ist, 404-5. 

3—The same hemistich, and no more is inthe Viratrodaya, 134 Ist, Ist. 

4—Digest 2nd, 315-6. The second reading of which, ‘sanjayate,’ is followed here. 
5—Digest 2nd, 316. 6—Digest 2nd, 309-10. 
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price any [cloth or other consumable] commodity except seed 
grain,| should suspect that he had made a bad purchase, he may 
return it on that very day to the seller, unless it be diminished.” 
The buyer who returns it on the second day, shall give [the seller] a 
thirtieth part of the price; on the third day, twice as much |or’a 
fifteenth]; and, after that, it is absolutely his own.” Nérada!: “But 
a mantle, that has been worn, and is tattered and soiled, yet is bought 
with those known blemishes, cannot be returned.to the seller.” 


SECTION ILI. 
Rescission of Sule—( Vikriydsampradénam. ) 


1. Narada:* “ When a vendible thing, sold for [a just] price, is 
Rescission of sale. not delivered to the purchaser, this is called ‘non-de- 
CCIX. _ livery of a thing sold,’ a title of judicial procedure/a).” 
2. Yajnavalkya: “ He who, having received the price of a thing 
sold, delivers not that thing to the buyer, shall be 
compelled to deliver it together with interest; or, 
among those who trade to foreign countries, the foreign 
profit.” Foreign, of anothergountry. Its profit, that is, the profit on 
a commodity, the produce ‘of a foreign country. The same author :* 
“Should a commodity sold, but not delivered on demand | with tender 
of payment], be injured by the act of God or of the king, the loss shall 
fall on the vendor. 


3. But again®: “ And if a loss arise by the fault of the vendee, 
on him alone shall it fall.” Narada®: “ But if a ven- 
dee refuse to accept the commodity which he has 
bought, wheu it is offered, the vendor commits no offence if he sell it to 
another.” 


4. Yajnavalkya says :’ “That which has been sold by a drunken, 
or by an insane man; or for a base price ; also that 
which has been sold by one not independent, and by 
an idiot, (b) must be given up and restored by the purchaser.” All these 


Rules affecting 
the vendor. 


and the vendee. 


Sales void. 


1—2 Digest Qu, 317. - 3—Digest 2d, 319-20. 


4— Digest 2d, 324. 5—Digest 2d, 324. Reports Ist, 404. The last 
hemistich of one text is here tacked on to the end of the other. 


6—Digest 2d, 327. Reports lst, 404. 
7—This is a text of Bshaspati, according tothe Viramitrodaya [136—1st, 5th,] and 
is attributed also to him in the Digest 2d, 328, or at least one very like it. Reports 2d, t18, 
(2) By Hindu Jaw a purchaser may recover in an action for breach of a contract to 
deliver goods not only double the earnest money but also damages for the non-delivery. 
Alvar Chetti v. Vaidilinga Chelfi 1 Mad.H.C. Rep. 9 —£a. 


(4) Where an infirm and foolish man, proved by a reference to his caste to be in- 
yee of managing his own affairs, sold his house at a base price, without the know- 
ledge or consent of his relations, the sale was set aside at the suit of his widow, aud slic 
was decreed to be put into possession of the house, the purchaser from the idiot paying 
all costs, but being at liberty to recover for any sums he might prove to have actually 
advanced to the deceased, Lukmeedas Vereedus v. Mt. Mankuntour, 2 Borr. 114. 1 Morl. 


Ig. 
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rules must be understood, as referring to a contract 
made by the seller to this effect: ‘The price being 
paid, I will give it to you alone, and to no other, (as 
is evident] from the following text of Ndrada!: “This rule has been 
declared tor vendible commodities, of which the price has been 
paid (or tendered]; but where it has not been paid (or tendered], there 
is no injury to the buyer by [delaying the delivery] unless there have 
been a special agreement (as to the times of delivery and payment].” 

5. On the subject of selling a damaged article, Yajiavalkya says”: 
‘ “he dishonest man, who sells the commodity know- 
ing its blemish, | but not disclosing it], shall pay double 
the price of it [to the vendee], and a fine of equal 
amount |to the king ].” 


for deci- 


Punishment. of 
fraud. 


CHAPTER XIV. 
Disputes between Master and Herdsmen.—(Svénipdla vivdda). 


1. When dainage occurs to kine, or other animals, through the 
Disputes be- fault of their keeper, Yajnavalkya says “On the 
tween master and loss [of a beast] by the fault of the herdsman, the 


herdsmen. fine ordained for him is thirteen panas and a half; 

COXI. and [he shall pay] the value [of the beast] to 

Pet i — its owner.” The value of the cow, or whatever animal 
- it may be. 


2. The mode of certifying the death of any animal, is thus laid 

down by Manu :* “When cattle die, let him carry to 

_ Mode ofcertify- his master their ears, their hides, their tails, the skin 

hee ada inthe below their navels, their tendons, and the liquor 

exuding from their foreheads: let him also point out 

their marks.” Jfarks, their horns, or other known marks, according 
to Madana. 


3. The portion of ground [to be set apart] to serve as pasturage 

; for kine, and the like, is defined by YAjiiavalkya:: 
Goce oe Let a space be left between village and village, in 
breadth four hundred cubits; let it be eight hundred 

cubits round a town, and sixteen hundred round a city.” Space [Pari- 
nfha], land appropriated for pasturage of cattle and the like.6 In the 





1~-Digest 2d, 319. 2—Digest 2d, 325, where it is attributed to Brhaspat i 
3—Digest 2d, 343, and the commentary. 


- 4—Chap. 8th, v. 234. Digest 2d, 347. There is a variation in the reading here, 
anka, marks, for anga, limbs. 


5-—Digest 2d, 348. 6—In practice, this is well known, the ground so set apart 
being termed Kotra in Gijurat, 
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same sense also, a similar word |Parihfra] is issued by Manu:! “On all 
sides of a village or small town, let a space [Parih4ra] be left for pas- 
ture, four hundred cubits.” Some author has defined a village, as a 
place where several artificers and husbandmen are found: a town 
[| Kharvata], as a place surrounded with a strong thorn hedge. 


4. When the-grain or property of another is eaten by cattle, fines 
Tass shapecepass must be paid by ones owner, according to this ordi- 
to be nade good mance of Yajiiavalkya? : | The owner of] a female buffalo, 
by the owner,with doing damage to grain, shall be fined eight m4shas’ ; of 
a fine for the of- a cow, half that jamercement]; and of a goat or sheep, 
sO half [again] of this amercement.” “For cattle eating 
and lying down in the field, the fine iy double the 
amercement mentioned; it is also the same, if they trespass on pre- 
served lands, and the fine for an ass or a camel, is the same with that 
for a female buffalo.”* “As much grain as shall be destroyed, so much 
produced shall be [paid] to the husbandmen; the herdsmen shall be 
scourged ; but the owner of the cattle incurs the fine already declared.” 
Preserved lands, a place for collecting or preserving grass, wood, or 
the like. 


5. An exception to this is stated by Uganas:> “Kine are not 

liable to fine efor trespass on jubilees, and they are 

Exceptions, with equally exempt at the season of obsequies.” Vydsa; 

the reasons for «() lion [lord] of kings, he whose property has been 
them. snatched away and enjoyed by a Brahman, or by av 

OY y. , y avery 

indigent relation, or by a kine, receives greater reward, than he would 

obtain from the Vajapeya sacrifice.” Uganas®: “Neither ancestors, nor 

deities, taste the offering of that man who demands compensation for 

corn destroyed by cows.” 


. CHAPTER XV. 
Boundary Disputes—[Sima Vivada. 


1, Brhaspati tells the means of knowing boundaries : “ The follow- 
Hen dnev-aix: ing substances, cow-dung, bone, husks of grain, char- 
putes. : coal, large stones, potsherds, sand, bricks, cows -hair, 
CCXITI. cotton,’ bones, and ashes, having been placed in vessels, 
‘Mode of defining shall Ye deposited under ground at the extremities of 
boundaries. the boundary.” 


1—Chap. 8th, v. 237. Digest 2d, 347-8. 9—Digest 2d, 361-2. 
3—As Res. 5th, 91. Digest 2nd, 358. . 4—Digest 2d, 366. 
5—Digest 2d, 372, where certain other animals are altogether exempted. 
6—Digest 2d, 354. 7—Or cotton seeds, according tothe Viromitrodaya . 39 
2d, 10th,] which has been consulted for the translation of the other terms: a text of the 
same author is there found, but transposed and read differently “‘ Stones, bones, cows’ 


hair, husks of grain, ashes, potsherds, cow-dung, bricks, charcoal, gravel, saad.” 
R 
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2. Y4jNavalkya here shows the nature of the wee Amaia 
va wit. “Men inhabiting a neighbouring village [Samanta], 
ee wor that in which ths aisguted ground is situated, being 
in number either four, eight, or ten, having put on a 
chaplet of red flowers, anda red dress, and taking some of the earth 
[on their heads], shall point out the true boundary.” Narada: “A 
One witness in. Single man shall not determine a [disputed] boundary, 
admissable. ex. @Vvenif he be worthy of confidence; for the weighty 
ceot under cer. nature of this business requires that such fact be set- 
tain circumstan- tled by many.” Brhaspati: In default of the marks 
ces and limita- for knowing the boundary, even a single man, who is 
ec virtuous and upright, and mutually agreed’ upon by 
both parties, having put on a chaplet of red flowers, and red clothes, 
and taking some earth on his head, and having fasted, may point out 
the boundary.” 


3. Katyayana: “ On three occasions, the act of God or the king 

Divination to be 28 to be looked for: in walking over a boundary, un- 

stiended to. dergoing the ordeal of holy water, and likewise in 

swearing by holy feet; [in the first! within six weeks; 

[in the second] a fortnight; and [in the third], within seven 
days.” ; 


Manu :' “ Veracious witnesses who gave evidence as the law 

‘Panishment of Tequires, are absolved from their sins; but such, as 

flax ev delve: give it unjustly, shall each be fined two hundred 

panas.” Narada: “ Now if neighbouring villagers have 

CCXIV. spoken what is not true in deciding a [contested] 

boundary, they shall be fined, all separately, in the 

middling amercement, by the king.” Katyayana: “Where many are 

assembled {for this purpose}, and they do not give an unanimous ver- 

dict [or testimony |, whether from fear or hope of reward, they shall be 
made to pay the highest amercement.’”” 


5. Yajitavalkya: “In default of assessors, or of marks for distin- 

guishing it, the king ought of his own acco-d to define 

Proceedings in the boundary.” Manu: “Ifthe boundary cannot be 

default of evir [otherwise] ascertained, let the king, knowing what 

dence, is just, [that is without partiality, and] coasulting the 

future benefit of both parties, mark a boundline between their lands: 
this is a settled law.” 


1—Chap. 8th, 257. 


2.—In the Viramitrodava (141: 2d, 14th] this is elucidated by another hemistich 
of the same author: “If it be so delivered from want of knowledge, let the boundary be 
examined afresh; but il there be a contradiction in what they have delivered, they shall 
be fined in the highest amercement.” 


apse 3—Chap. 8th, 365. 


VYAVAHA’RA-MAYU KHA. CHAP. XV. 147 


6. The same author says:! “ Reckoning from the time of entry, 
even as a house-door,a shop[or market!,and other places 
Possession, held may have been enjoyed by any one, according to that 
to be a title to time and manner shiall he possess them, and shall not 
certain convenl- b qd.” Khtvé laps ie we 
paces. e removed. yayana also: n enclosure; a 
drain; a projection, and small apertures, let them not 
stop up, or interfere with ; let him who stopsa permanent water-course 
or the scite of a house, reccive punishment.” Av enclosure, the foun- 
dation of a wall. A drain, a road for the exit of water. A projection, 
is, according to Madana, ‘a place for sitting in, made of wood or other 
materials, not touching the ground, but built out, from a house or other 
place. In some copies they read [|dhuma nishkasa], ‘a passage for 
smoke, {a chimney] instead of | bhrama nishkasa] ‘a drain and a pro- 
jection.’ It then would mean, small apertures, as bull’s eyes, or the 
like, for the purpuse of letting out smoke. by the phrase other places, 
we must understand, the walls of other people, and the like. 


7. The same author says: “From and after the date of entry LOE 
Prohibition POSSsession|, such things are not at any time to be made, 


against ereciion Neither shall they make a passage for sight, nor a 


of nuisances. water-course, into the habitation of another.” Brhas- 
Coxy pati: “ Never let a necessary, a fire-place [or heap]; a 
skin, or dirty Water, {or a vessel of it', be at any time 


placed very near to the house of another.” A necessury, the place for 
voiding impurities. Very neur, in close contact. KatyAyana: “ Places 
set apart for dispositing urine, faeces, and water; a fire-place and a sink 
{or pit], let them situate, when they make them, at the distance of two 
cubits from the houses of other people.” 


8. Brhaspati: “That [road], by which men and animals have 

come and gone unprevented, is called a highway 

7 . [Sansaranam|: it is not to be shut up by any one 

are es" -whomsoever.” Narada: “Let them not stop up a 

thoroughfare [or Junction of four roads, Chatushpatha|, 

a place dedicated to the gods, or the king’s highway, |Rajamargal, by 

{making there] a place for sweepings, a pit, a drain, a heap, | of rubbish] 

or the hke.” Katydyana: “That place through which all [sorts of | 

people are constantly moving, is a thoroughfare [Chatushpatha] : that 

which has not at any time been stopped up, is called the king's high- 
way.” 

9. Brhaspati: “Pet one mashika be the fine of him, who there 

makes either a stoppage [with carts], ora pit [or seer 

_Fine for com- or a plantatién of.trees, and likewise for him who wil- 

tee nussanees fully voids ordure there.” Manu:* “He, who shall 

drop his ordure on the king’s highway, except in case 

of necessity, shall pay two panas, and immediately remove the filth.” 








_ It is not found in Manu’'s Iustitu'es, and the Vframitrodaya attributes it, by 
implication, to Bihaspati ‘ 
Q-—Chap. 9th, 282. 
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K&tydyana: “ Let him who defiles a pond, a royal garden, or a holy 
piece of water, with ordure, be made to remove the defilement, and be 
punished in the lowest amercement.” 


10. Yajnavalkya: “For altering the divisions [of joint lands], 
Fine for trans. 3 Well as for transgressing the boundary [of others], 
yressing bounda- and taking away a man’s land, let the fine be, 


ries, &e, in order, the lowest, the highest, and the middling, 
COXVI. scale.” 


11. Manu:! “He who, by means of intimidation, shall possess 
ee ee himself of a house, a pool, a field, or a a garden, shall be 
intimidation, +-/42¢d five hundred panas ; but only two hundred, if he 

: trespassed through ignorance of the right.” 

12. Katyayana :* “The fruit and flowers of trees produced upon 

; the boundary between two fields, are declared to be 

| ee eee joint property, pertaining in common to the masters 

es defied of the two fields.” Ké&tyéyana:* “But where the 

branches of trees growing in one man’s field, be spread 

out over that of another, then he shall be considered as the owner [fof 

their proditce], over whose field they are so situated.” Y4Ajiiavalkya : 

“Tfa man, not even giving notice to the owner, set up a bridge upon 

ee person’s] field, the enjoyment of its profits is the right of the 
andlord, or, on failure of him, of the king.” 


13. The same author says: “A bridget which diffuses general 
Erection of benefits [must not be put a stop to] where the incon- 
bridges allowed venience is slight; and a well, which takes off from the 
on the ground of land of another, if the ground |so lost] is small, and 
another. the supply of water great.” ‘Must not be put a stop 
to, should here be added. Narada also: “ But a bridge in the middle 
of another inan’s field must not be objected to, if the benefit be great, 
and the dainage small, and a profit be expected above the less.” N4- 
rada: “If any one, without asking the owner, repair a 
bridge built long before but fallen into decay,’ that 
erson in such case shall not enjoy the profits of it.” 
Punishment for Vyasa: “If any one, having taken a field [in hire] 
neglecting to cul- shall neither till it himself nor cause it to be tilled, he 
ae Nan held shall be made to pay to the owner of the land the ve- 
Deen getable products of that field, and a fine equal to it to 
the king.”® Products, profits suitable to the powers of the land. 


Kepuir of them 
gives no title, 





1—Chap 8th, 264. . 
9—3—LIlalhed, 188. Strange’s Elem. Ist, 393. 


4 —Mit. 65. 1st.—Bridges [Setu] are declared by Narada to be of two kinds : 
‘' Bridges of two sorts are known ; the one open, and the other confined: ‘ when for 
the passage of water, if is open; that which 1s closed, 1s for the stoppage [of water].” 


5—In the Mitakshard, it is read Uttsannam; in the Viramitrodaya, U!pannam ; 
the former of which is followed here. 


6—See Wilks’s Mysore, vol. Ist, p. 128. 
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CHAPTER XVI. 
SECTION I. 
Abuse,—( Vakpdrushyam.). 


1. Brhaspati: “That is reckoned the first scale in abusive lan- 
Abuse defined &¥U28@ where, without any thing specific, disgraceful 
to be of three de- ccusation of country, town, or family, is made.” “False 
grees. accusation, of connexion with the sister, or the mother, 
of another ; [or| of asin in the minor degree, is called the 
CORA: second degree of wordy abuse, by those skilled in the 
C4stra.” “ Accusation of |using| forbidden food, or drink ; the charg- 
ing with a mortal sin; and spreading abroad very deep secrets, 1s term- 
ed the highest misuse of language.” Without any thing, means, ‘mere 
mention made, but without specifying any thing so as to identify the 
thing [or person] meant.” Spreading abroad, divulging. 

2. Vishnu: “ For loud abuse of one of the same class, a man is to 
be tined twelve panas.” In another Sinrti, it is said :! 
“When a couple of persons stand mutually charged 
with the offence of abuse, and no difference is observa- 
ble [in their respective guilt|*the punishment [the guardian of good 
behaviour] of both shall be equal.” Narada: “Tle 
who commences an abusive quarrel, shall most certain- 
ly be held to be blameable, and also he who in retort 
is guilty of such improper conduct; but the man who first began is the 
principal offender.” 

3. Manu:? “A soldier defauming a priest, shall be fined a hundred 

Difference of Panas; a merchant, [thus offending], an hundred and 
punishmentvaries fifty, or two hundred: but [for such an offence] a 
as the class of the mechanic or servile man shall be whipped.” Brhaspa- 
Parcs: ti: “The punishment of a Br&hman for giving abuse 
toa Kshatriya, shall be fifty panas; thus, if to a Vaicya, the half of 
fifty ; if to a Cadra, thirtcen and a half.” With respect to a Cidra, 
the same author says: “He who makes known the ordinances of reli- 

CCOXVIII gion, and he who joins in reading the Vedas, or is 

abusive towards Brahmans, shall be punished by hav- 
ing his tongue cut out.” 


Punishment of 
it in Various cases. 


The aggressor 
to receive most. 





1—Macnaghten 418. 2—Chap. 8th, 267. Ellis’s Lectures. “ We had 
occasion to observe the misapprehension whic! prevailed with respect to the exemption 
of Br&hmans from capital punishment. This is one only of the innumerable misconcep- 
tions of their situation m Hindu society, which has obtained among torcign nations 
from the earliest times, Not the least gross of these, is that which ascribes to the 
whole body a sacerdotal character; and which Sir W. Jones has unaccountably coun- 
tenunced, by translating, in the Lustitutes of Manu, the words used to designate an in- 
dividual of the first caste [Brahmana and Vipra] “priest,” and the feminine of them 
[Br&hmana and Vipra] “ priestess.” The latter mistake is particularly rema:kable, as 
the wives of Brahmans, though they assist in the private devotions of their family, not 
only never officiate as priestesses, but have no part in the public ceremonies of religion, 
except as spectators.” It may be further remarked, that the second and third tribes, 
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4. Manu:' “ He shall be fined a hundred [panas), who defames 
his mother, his father, his wife, his brother, his father- 


ee in-law, or his preceptor ; and he who gives not his pre- 
persons. ceptor the way.” Brother, his elder brother, because 


of his companionship with the father, and the rest. 
According to the Mitaksharé, and other authorities, punishment 
[should follow abuse] against a mother and the rest, even though they 
deserved it ; of a wite, provided she be not in fault. 


5. Yajiavalkya: “ Let punishment to the amount of an hundred 
panas, be inflicted for threatened injury to the arm, 
neck, eyes, or thigh ; and the half of it, for [the like 
injury to] the fout, nose, ears, the hand, or the like. 

If this [threat] be uttered by a powerless person, he need only be tined 
ten panas, but if he have the power to perform his threat, let him be 
made to give security for the salety of him [threatened.”] 


6. The same author says: “ Any one abusing another thus, ‘I have 
criminal connexion with thy mother, or thy sister,’ 
Indecent abuse, let the king oblige to pay a tine of twenty-five panas 
: The highest punishment [shall be the portion] for him, 
who abuses a Brahman learned in the three Vedas, 
the king, or the gods.” Narada: “A man calling a degraded man 
fallen; or taxing a thief with being such again, commits no fault: but 
if falsely, he shall obtain double blame.” YA4jiiavalkya: “He, who 
contemptuously heaps ridiculous compliments, whether true, or untrue, 
CCXIX. or ludicrously distorted, upon persons wanting a limb, 
or diseased in their organs, shall be fined thirteen pa- 
nas and a half.” 

7. Uganas: “He who confesses, ‘Such a thing 
Mitigation in was said by me from ignorance, carelessness, envy, or 
cass of conles- sttection; I will not say so again,’ may be fairly con- 

site sidered deserving of only halt the fine.” 


SECTION II. 
Assault.—(Danda Parushyam. ) 


1. Ndérada: “Injury inflicted upon the limbs of another, with 
the hand, foot, weapons, or other thing, and de- 

Assault, defiued. filing him with ashes, or the like, is called actual 
atiray.” | 


e 


_-iya and Vaigva, which he translates Soldier and Merchant, no longer evist ina 
r re state, and that the Soldie s avd Merchants of the p:esent dav are, in the eve of 
their own law, lower than the real Cddra, being cf the Varna Gankara, or mixed 
classes. 


1—Chap. 8th, 275, where the reading is ‘tanavam, son,’ instead of ‘ ovacuram, 
‘father in-law,’ as here, and in the Viramitrodaya,and Mitakshara. 
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2. Brhaspati: “The man who, having received abuse, retorts 

Self-defence per- abuse ; or being beaten, returns the blow; and he who 

mitted. beats one doing him some wrong, does by no means 
thereby become liable to punishment.” 


8. K4&tyayana: “Bhrgu has ordained, that the highest punish- 
D f ment shall be inflicted for cutting off an ear, a nose, a 
‘grees of as- : 
sault defined: foot, the eyes, tongue, the penis, or a hand; the mid- 
dling degree for breaking [or wounding] any of them.” 
Yajiiavalkya: “A fine of ten panas, is recorded as the punishment, 
for touching any one with ashes, mud, or dust; double that sum is 
demanded, for touching him with excrement, or the 
COXX. heel, or spittle; these tines to be doubled, if the fault 
be committed against those of equal as well as su- 
perior caste, or against, the wife of another; if the [sufferers] be of infe- 
rior caste, let half the specified fine be levied; but 1f committed through 
inadvertence, drunkenness, or the like, it is not punishable.” The heel, 
the hinder part of the foot. Ké&ty.ayana: “The fine is declared to be 
four-fold, when the vomited contents of the stomach, or urine, or feeces, 
or the like, are thrown on the lower extremities ; six-fold if upon the 
trunk itself; but eight-fold, if upon the head.” 


e 
4, YA4jiiavalkya: “For holding up [threateningly a hand or a 
foot, the punishment shall be [in order] ten, and 
Offences enume- twenty, panas: the middle scale of punishment is de- 
vated,- with the ¢lared for all classes, for mutual raising of weapons.” 
Sie ee The same author says: “The punishment of ten panas 
shall be inflicted, for violent pulling of the foot, the hair, the clothes, of 
the hand, of another ; an hundred, tor painfully pulling a man about, 
tightly binding his clothes about him, and trampling him under foot.” 
The man who causes pain [to another], short of drawing blood, with a 
stick or the like, alll be fined thirty-two panas; double that sum, if 
blood be produced.” The meaning of pain, and the rest is, that an 
hundred panas shall be levied for [a complicated assault, both] tying 
a man in his clothes, violently pulling hin about, and trampling him 
under foot. The saine author says: “The middle amercement shall 
be imposed, for breaking a hand, a foot, or a tooth; for tearing 
the ears or the nose; tor laying open a sore, and hkewise for 
beating one till he seems dead: the limb with which any one 
gives pain to Brahmans, if not himselfa Br&hman, shall be cut off. 
The lowest amercement, for raising [that limb, or a weapon] against 
them, but the half of it, for only touching [weapons] with hurtful 
intent.” Manu:! “ With whatever member a low-born man shall as- 
sault or hurt a superior, even that member of his must be slit, [or cut 
CCXXI more or less in proportion to the injury]: this is an 
ordinance of Manu.” “ He who raises his hand, or a 
staff, against another, shall have his hand cut.” Ké&aty4yana: “Just as 
the fines are laid down for abusive language between men in the regu- 


1—Chap. 8th, vs. 279-80, 
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lar or inverse order of the. classes, even so shall the fines for violent 
affray be imposed, according to their order [in rank].” 


Double fine for 5. Vishnu: “The fine for every one of many 
many sssaulting persons heating one, shall, for each, be double of that 
one, declared [for a single offender].” 


6. KAtyAyana: In case of injury to the body, or organs, of another 

at whatever amount they determine the fine, the very 

Damagrs award- game suim shall be given to cause pleasure, and for the 

ie de hare: on “cure, [as fixed] by learned men.” To cause pleasure, 

eee to make satisfaction to the sufferer. Zhe cure, the 

rice of medicines, and the like. By learned men, is meant : ‘ That must 
be paid, which is settled by those skilled in the matter.’ 


7. With reference to beating animals, and the like, YAjiiavalkya 
Cruelty to ani-  88Y8* “ The fine for giving pain to, or drawing blood 
mals punishable, from, as well as cutting off the branches [as horns, &c.] 
of inferior animals, shall be from two panas, ascending 
in order: [of the injury].” “ For cutting off their organs of generation, 
and for causing their death, the second amercement shall be paid, and 
their value also; a double punishment shall be imposed in the case of 
superior animals, when ill-treated as above described.” 


8. In respect of damage to trees, says Manu :! 

As well asdam- “ According to the use and value of all great trees, 

age to trees. must a fine be set for injuring them; this is an estab- 
lished rule.” 


CHAPTER XVII. 


Robbery,—[Steyam]. 


1. Né&rada specifies three degrees, of things liable to be stolen : 

“ All earthenware utensils; a stool, a bed-stead; [all 

Robbery defin- articles made of] bone, [or ivory], wood, or leather; as 

ed; of three de- well as grass, and the like; leguminous grains, and 

eCCXXII grain ready dressed; are termed inferior articles.” 

“Cloth made from any material except silk, and like- 

wise all cattle, with the exception of kine; all metals except gold, and 

rice of all sorts; barley and such like [grain], are termed articles of 

middling estimation.” “Gold, precious stones, silken clothes, women, 

men, kine, elephants, horses, and the property of the gods, the Brfhmans, 
and the king, are the first rate articles.” 


1—Chap. 8th, v, 285, 
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2. The ee rages me - exhibits [the nature] of an open 

; thief: “Traders [naigama];! physicians ; gamesters ; 
mete ie assessors ; persons taking bribes, (anil fica > fortune- 

tellers [and] professional prostitutes ;? persons skilled 
in the arts; counterfeits, and those who perform unlawful acts; arbi- 
trators, [Madhyastha],’ false witnesses, and likewise those who gain a 
living by fraudulent practices, are all of them open thieves.” In another 
Smiti also we find: “Whenever manifest cheats, persons having re- 
course to false weights and measures ; those taking bribes, or employ- 
ing fraud; impostors; bad women ; as well as counterfeits, and those 
who live by showing fortunes, are found, all these, and the like, may 
be known for manifest thieves.” 


3. Brhaspati: “That trader, whoshall sell an article, concealing 
its blemish, mixing it up and making it over again, 


Theabove terms yall be made to give [an article of] twice its value, 


explained by other: 


exte. and likewise pay a fine equal to the same.” “ That phy- 
sican who, being ignorant of medicine or its invoca- 
CCXXIII. tions, or unacquainted with the nature of disease, yet 


levies money from those who are sick, deserves to be 
punished even as a thief.” “Those who play with false dice ; professional 
prostitutes ; those who seize*the king’s dues; astrologers, as well as 
cheats, are deserving of punishment as being all denominated swind- 
lers.” ‘ Assessors pronouncing an unjust decision ; even so also, those 
who live by bribery ; and those who cheat persons trusting them, are 
every one of them to be banished.” “Those who, not understanding 
their subject, shall pretend to a knowledge of astrology, or shall foretell 
prodigies, and likewise expound auspicious omens or the like to man- 
kind, must be strictly kept down.” “Those men, who exhibit them- 
selves [as religious mendicants] with a staff, deer’s skin, and other re- 
quisite accompaniments,’ and by these means deceiving men, kill “them, 
shall be put to death by the king’s people.” “Those who, making up a 
thing of very small value, raise a great price upon it, and they who 
impose upon other people, deserve to be punished in proportion to the 
amount.” “They who make false gold, precious stones, coral, or the 
like, shall be made to give hack their price to the person who has 
bought them, and to pay double the amount as a fine to the king.” 
“Persons, acting as arbitrators [Madhyastha], who become corrupt 
through favour, gain, or other [motive], and those witnesses who depose 





1—See Chap. 12th, pafa. 3d. The word is here translated in conformity to the 
succeeding text of Brlaspati, evidgntly intended by our author to furnish the gloss on it. 

2—The word ‘Kshudrah’ for which the Viramitrodaya reads Bhadrak, is translated 
thus, asin the masculine plural it is unmeaning; in the subsequent text of Bthaspati, 
as read in the Viramitrodaya, it bears the same sense, supported by the succeeding text, 
‘bad women.’ 


3—See Chap. Ist, Sec. Ist. 
4—Perhaps “consultation, advice,” would be a better term. The higher classes, 


when taking medicine, use very appropriate mantras, or formulas, evincing their reliance 
on the Deity and their medical advisers’ skill. 


5- -Or, as some copies read, “adorned with jewels and fine clothes.” 
s 
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contrary to the truth, shall be made to pay double [the sum depending} 
as a fine.” 


4, Vy&sa: “ When persons are found walking about at night-time 
in a secret manner, furnished with implements [of 
theft] or the like, and whose place of abode is not 
known, they shall be recognized as secret thieves.” The same author 
adds: “ Pick-pockets [or shop-lifters] ;! burglars or house-breakers break- 
ing a hole; highwaymen [Panthamusha] who rob travellers; those who 
open bundles [Granthi mochaka], and stealers of women, men, kine, 

horses, and other cattle, are all reckoned but nine dif- 
COXXIY. ferent kinds of thieves.” A hole [Sandhi] in a wall 
or the like. 


Secret thieves. 


5. Y&jiiavalkaya: “ Let shop-lifters, and those who open bundles, 
Punishments en- 0 both made to lose the tongs of their hand; for the 
acted forthem, | Second offence, they shall be deprived of a hand or foot.” 
The tonge, the forefinger and thumb. <The robbers, 
who having broken a hole,” commit a robbery at night, them shall the 
king, having cut off both hands, cause to be impaled with a very sharp 
stake.” Brhaspati: “In like manner, let him cause highwaymen to be 
hanged, tied by the neck to a tree. He Shall cause the tingers of pack- 
age-openers to be cut off, for apprehension on the first offence; on a 
second [apprehension], both hands or feet; for the third, they are de- 
serving of vadha.” ingers, the forefinger and thumb. 


6. Narada specifies certain distinctions in the flight of thieves, 
taking the stolen property with them: “A thief shall 
Responsibility of by every effort be seized by him in whose district [or 
the couutry, 1n premises] he may be furtively concealed. Else, if the 
ere ere trace or footmark® be not carried out [of the pre- 
mises], he shall be made to pay the amount of the loss. If the trace be 
carried forward from that [district|, yet have not fallen elsewhere, then 
they shall cause the neighbourhood‘, the road-keepers, or even those 
entrusted with the care of the district to pay the loss.” Yajnavalkya also: 
“ The village shall pay, when within its own limits, or wherever the trace 
goes ; the tive-village community, if beyond one éroga; or again, that 
of ten villages.” 


1—Utkshepaka. The Mitakshara defines it to be, “those who pilfer by throwing 
up clothes and the like,” hooks for the instance. The Viramitrodaya in commenting on 
the text above, says, “those who, having satisfied themselves of the ignorance of the 
owner, get tle property out of his possession, by snatching it from him.” 


2—Sandhi, a hole made in a wall for felonious entry. Sandhichaura, a burglar, a 
house-breaker. 


_ _ 3—Padam; the same which is called ‘ pagl&” in Gujurat to this day; the custom 
is in the Dakhan equally well known, under the name of Maga.—Reports 2d, 344. 


4——Samanta ; the same word occurred in the same sense, at Chap. 15th, para. 2d. 
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7. On the subject of ae women, Vy4sa says: “The wo- 
Punishment for ™an-stealer shall be burned' onan iron bedstead, with 
kidnapping, and ® fire of grass; the man-stealer shall be set up where 
for stealing cattle, four roads meet, after having his hands and feet cut 
&e. off.” Brhaspati: “ Having cut off the nose of a stealer 
of kine, and bound him, let them plunge him into the 
water.”? Narada: ‘ Vadha shall be inflicted on him, 
who robs another of his all, or who carries off a married woman, or a 
virgin.” “Brhaspati directs that they confiscate all ie wealth] of 
those who carry off a horse, an elephant, or metals.” All; the wealth, 
must be here supplied. Vy4sa: “ Let them cut off, with a very sharp 
instrument, half the foot of him who carries off [common] animals.” 
Narada: “For stealing animals of a superior kind, let his punishment 
be that of the highest scale, the middle scale for the middle class of 
animals, and the first [or lowest] scale for such an act in respect of 
mean animals,” 


8. Manu:% “Corporal punishment [vadha] shall be inflicted on 
him, who steals more than ten Kumbhas* of grain; 
bso se rome for less he must be fined eleven times as much, and 
of valuables and hall to tl h hi . 
grain. shall pay to the owner the amount of his property. 
One Kumbha is twenty Prasthas. He again says5: 
“ For stealing the most precious gems [as diamonds or rubies], the thief 
deserves capital punishment [vadha].” Narada: “Capital punishment 
[vadha] shall be inflicted for stealing more than a hundred of [any of 
the following things], gold and silver pieces, or the like ; fine clothes, 
and likewise all precious stone.” Manu®: “ For stealing gold and silver, 
or the like, or costly apparel : or more than fifty palas, it 1s enacted 
that a hand shall be amputated ; for less, the king shall set a fine eleven 
times as much as the value.” 


9. Yajiavalkya: “ Having set a mark ona Br&hman found guilty 

os of such offence, let him be banished from that his native 

re Certain limita; gountry.” Manu7: “ [Criminals of] all the classes, 
ons to copa! having performed iati dained by | 

punishment. g performed an expiation as ordained by law, 

shall not be marked on the forehead, but be condemned 

to pay the highest fine.” Yajfiavalkya also: “ Having caused restitu- 

tion of the stolen property, they shall cause the thieves to be put to 

death, by different modes of Vadha. 





1—The Viramitrodaya reads, “in the ordeal of hot iron, with the fire in his hand.” 
2—So the Viramitrodaya, according to which this text was insetted in the errata. 


3—Chap. 8th, v. 320. Kulluka, whose commentary Sir W. Jones follows, divides 
vadha into three degrees; Marana, capital; Chhedana, membral, involving loss of ° 
limb ; and T4rana, corporal. As our law admits not inflietion of the aecond, [though a 
commutation of it into imprisonment is awarded, where the punishment itself is enjoined 
by the Hindi Law], vadha must be taken to mean, either Capital, or Corporal punish- 
ment, as the case may be. It is used in the latter sense in verse 320, in the former in 
verse 323. Indeed it is more than hinted, in the commentary on verse 320, that either 
of the three kinds is to be applied, according to the circumstances of the robbery; for 
instance, the first, if a Brahman be the person robbed, &c. 


4-—See As. Res. 5th, 96-7—Wilson, ad verb. 
5<=Chapter 8th, 323. 6—Chapter 8th, 321-2. 7—Chapter 9th, v. 240, 
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10. Né&rada: “They who grant food and an me [opportunity ] 
Aj to thieves flying before pursuit, and they who wink at 
iders and abet- . : 
bars: their escape, though able to stop them, are also their 
__ accomplices in the offence.” And therefore, sharers in 

their punishment. 


CHAPTER XVIII. - 


Heinous offences Sahausam.) 


1. Their nature is declared by Né&rada: “ Whatever act is 
by strength performed, by one inflamed with power, 
[bala] is denominated [Séhasa] violence, oppression ; 
for strength [Sahas, whence Séhasa] is also termed 


Violent acts 
CCXXVII. 


power [bala}.” 


2. Brhaspati: “Killing a human being, robbery, handling the 
person of another man’s wife, and both species of as- 
sault, are the four kinds of violence.” Both species, 
that is, abuse and affray! Narada: “Spoiling fruits, 
roots, water, and such things, and agricultural implements, or throwing 
them away, treading them under foot, or the like, is declared to be the 
first degree of violence [prathama s&hasa].” “[Misusing in the very 
same way, clothes, animals, food, drink, and household utensils, is de- 
nounced as the middle degree of violence [madhyaina sahasa}.” “ Mali- 
cious practice with poison, weapons, or the like; the handling of ano- 
ther man’s wife, and all other cncompassing of life, is called the highest 
degree of violence [uttama s4hasa].” 


defined and cnu- 
merated. 


3. YAjiiavalkya: “The king shall apprehend sacrilegious house- 

breakers [Bandigréha] ; likewise those who steal horses, 

Capital et and elephants, as well as violent murderers, and cause 

con® them to be impaled on a stake.” Brhaspati: “Hav- 

ing carefully ascertained who are notorious murderers, 

and likewise murderers in secret, and having seized all their effects, 
they are to be killed by different modes of death.” 


ie . The same author says: “ When many persons, 
Punishment filled with rage, beat [to death] one single person, then 

case of mobs. gee as _ 2 
he who strikes him on a vital part, is declared to be 


the murderer.” ? 


5. Kéatya&yana: “He who commences the quarrel, or takes a part 
Aiders and abet- 22 it, as well as he who points out the road; he who 
gives an asylum, and he who furnishes weapons, or 





tors. 
, OOXXVII gives food, to evil doers; so even, he who advised for 
battle, he who instigated his destruction ; one concern- 
1—Chapter 16th, Sections Ist and 9d. 2—In most of the copies, this text 


ran ina plural sense, but in some il was singular, and the Pundits were determined on 
the adoption of that number, by finding it so in the Vframitrodaya. 
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ed in the work of deceit ; he who speaks harm [of the deceased]; who 
rejoices [with the murderers|; or prevents not the injury, though 
possessing the power, are all of them actors in the deed: They shall 
cause a suitable punishment to be awarded, proportioned to the power 
[of each to suffer].” 


6. Narada lays down distinctions in the punishment of Bralma- 
oo, _ mas: ¢ From there being no difference [in the degrees 
Exceptions in of guilt], the same measure of punishment is laid down 
favor of Brah- eal ‘That of Bréhmar t be short of vadha; 
anes awtesnect sas must be short of vadha,; 
to capital punish. @ Bréhman is not liable to undergo vadha: his pun- 
meut. ishment shall be, shaving of the head, banishment from 
the city, a plain mark upon his forehead, and parading 
upon an ass. Vadha must not be inflicted on a Bréhman, even if 
guilty of felony [atatayi].” For, according to Sumantu:! “ There is 
no blame for putting to death persons acting feloniously, excepting kine, 
and Brahmans.” K&atyayana: Bhigu says, if among felons, there be 
one of the highest class, and engayed in austerities and reading the 
Vedas, then, in that ease alone, vadha shall not be inflicted. Vadha 
is for sinners who are of low class. 


7. Thesame author declares who are felons [Atatayinas| ° “He who 
uses a sword, poison, or fire, as well as he who raises 
his hand in imprecation, and he who kills by magic : 
and also a spy against the king; he who enjoys a mar- 
ried woman contrary to rule ;3 who is diligent in picking out holes [in 
another man’s coat}: all these persons, and the like of them, are to be 
known as felons.” And Vasishtha likewise says :* “ An incendiary, and 
& poisoner, one who offensively handles weapons, who robs the wealth 
of another, as well as he who steals his land, or his wife, are all six of 
them felons.” 


Felons enume- 
rated. 


8. However, the text of Manu®: “ Let a man without hesitation 
teats slay another, [if he cannot otherwise escape], who as- 
re: 1 iclabilityot sails him with intent to murder [atatayi], whether 
Brdalmans. young or old, or his preceptor, or a Bréhman deeply 
CCXXIX. versed in the scripture :” and this of Kétyéyana: “To 
him who shall kill a felon coming with intent to take 

his life, even though he [the felon] have gone through the Vedas [ Ve- 
danta], the sin of the death of a Brahman doves not attach :’ [require 
consideration]. The words whether [va], and even [api], relate to the 
death of all felons with the exception of Bréhmans; because the intro- 
duction of the word Brahrfian ig for the sake of giving greater force to 
the law [by an extreme exainple, Kannutikanyaya]. So, in the Mité- 
ksharg it is said: “A Br&hman felon is liable to Vadha; how then 








1—2—Macnaghten, 423. 3—Explained to mean ‘‘ Rape,” in a subse- 
quent text, para. 14th. 


4—Macnaghten, 423. 


5—Chapter Sth, 350. Sec General note, “Smiti,” at the exd, 
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aaa shall any other man Mi e].” And we find the same, both 
om this text of Gdélava(a): “ He an kills one, the highest Bréhman, 
feloniously attacking him with a raised weapon, does not render himself 
a Brahman’s murderer; did he not kill him, he would really be guilty 
ofa Bréhman’s murder” !: and this of Brhaspati: “He who kills a felon, 
versed in the Vedas and come of a good family, does not commit hein- 
ous murder; did he not kill him, he would be guilty.” 


9. The following interpretation is given in* the Sm7ti Chandriké : 
‘That the Bréhman who comes with a felonious inten- 
Sm#ti Chandrika 200 of putting another to death, alone deserves Vadha; 
stated, and ap- not the Br&éhman who seizes the land or wife, or other 
proved. [property] of another. But Kshatriyas, or other per- 
sons guilty of the abovementioned crimes, are deserv- 
ing Vadha’.? And this is the right [interpretation], because of the 
necessity for opposing the vague [or general] sense of the aforemen- 
tioned rules, of Suinantu and Katyayana, by the more explicit expres- 
sion of ‘one feloniously attempting the life of another,’ suggested by 
COXXX. these last quoted texts, of Manu, K4atyéyana, Gélava, 
and Brhaspati. 


Doctrine of the 


10. However, what Brhaspati says: “He who shall refrain from 

Suibsack scout killing a man of superion class, a performer of austere 

ued: acts of devotion and reader of the Vedas, though liable 

to Vadha for felonious acts, shal] obtain the benefit of 

one Acvamedha(b),” has reference only to a felon distinct from one seek- 
ing the man’s own life. 


11. And again, the killing of a Brahman feloniously seeking the 
life of another, is forbidden in this age of the world [by the text]: 
“There must be no killing, even in a just quarrel of a chief Brahman, 
though seeking one’s life,” which prohibition would be evaded, if Vadha 
were inflicted according to law: and though all the things now forbid- 
den in the Kali, or present age, had previously received the sanction 
of [our ancient] enactment, yet: “The learned have declared these laws 
abrogated in the Kali age.” And in all the commentaries there isa 
clear line drawn, from the acceptation of the word laws. Therefore, in 
the present age of the world, a Brahman fcloniously seeking the life of 
another is not liable to Vadha. But for other [offences] a Br&hman 
felon, is not in any Yuga lable to Vadha; whilst all other felonious 
criminals, whether Kshatriya or other class, are in all ages of the world 
liable to Vadha.* 


* 





(2) An ancient sage and teacher: according to the Harivaiica, a son, and according 
to the Mahabharata, a pupil of VigvAmitra—Bohtlingk. Roth.—£d. 


1—The expression Bhrinahan, [lit ‘who procures abortion’] is explained in the 
Viramitrodaya, ‘‘as having reference to a very superior Brahman,” [Uttama Brahmana 
vishesba. | 2—See note to Chap, 16th, Sec. Ist, para. 3d. 


(6) Horse-sacrifice.-, 


8—Dharma yuddhe; this seems to be the same term which Sir W. Jones has trans- 
lated “ religious war,” in this general note at the end of Manu, Smiti 2d; the text ap- 
pears the same. 4—Nirnaya Sindha, Section 3d. 
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12. Brhaspati declares the punishment for stealing articles of low, 
ee middling, and great value: “So, even he who shall des- 
Estimation of troy or carry off implements of husbandry or flowers, 
articles subject to ae: : rs 
robbery. routs, or fruits, is deserving of punishment, above a 
hundred panas, according to his offence. In like man- 
ner, he who shall destroy or steal [inferior] animals, clothes, grain, 
liquids, as well as household utensils, shall be punished by a fine, not 
less than two hundred panas. Ifwomen, men, kine, gold, precious 
stones, as well as the property of the gods, or of Brahmaus, and that of 
females; [and seailae, costly articles, his fine shall be equal to the 
value of the stolen property. Or, double its amount 
COX XXI. [even] may be thought equitable by the king, accord- 
| ing to the person; or, the thief may be [even] put to 
death, with a view, to the prevention of [bad example from] his 
society.” Female, a woman’s property. The word, Or, has the mean- 
ing of ‘even.’ This text belongs to the Chapter on Heinous Offences, 
according to Madana, [and not to that on Robbery] from the literal 
meaning of the words ‘shall destroy’ and ‘thief, which come together 
in this place. 


13. Ydajfiavalkya shews the punishment for the original instiga- 

tor of heinoug offences : “ He who causes the commis- 

Instigators, and sion of violence, shall be made to pay a double fine; 

their punishment. he also who, by saying, ‘I will give [such a reward,’] 

causes its prepetration, shall be made to pay quadruple 

its amount.” That is, double or quadruple, in proportion to the fine 
imposed on the actual perpetrator of it. 


14. The punishment for him who by force enjoys a virtuous 
Bréhmani, is thus declared by Manu:' “A Br&éhman 

Rape. who carnally knows a guarded woman without her 
free will, must be fined a thousand [panas.”] If the 

crime be committed against such a woman, by a man of the Kshatriya, 
or other class, says Brhaspati: “If any one by force enjoy [a wo- 
man,| then let the king seize the whole of his property, and having 
cut off his penis and scrotum, afterwards cause him to be carried round 
[the town] upon an ass.” Lnjoy, have connexion with the lawful wife 
of another man. The following punishment for forcible enjoyment of 
a married woman, whether of lower or higher caste [than himself] or of 
equal class, by a man of the Kshatriya or other tribe, is denounced by 
Katy&yana: “When a man has obtained enjoyment of a woman, by 
seizure of her person, infliction of Vadha isin that case established, 
because the act is a transgressing [of the admitted order] of enjoyment.” 


15. ’ The same author says’: “ Let the woman who has thus unwil- 
lingly been enjoyed, be kept shut up in the house, 

Restraints ona having her person slovenly, sleeping on the ground, 
ravished woman. and furnished only with a single ball of food [or with 
COXXXIT what nature requires.”] He adds: “She who has 

: &--~ enjoyed by a man of low caste is to be put away, 


1—Chapter 8th, 378. 


160 WINDU’ LAW-BOOKS. 


or sufler Vadha.” Here Vadha must be understood, only in case of 
her consenting to the guilty act. 


16. N&rada thus declares the punishment of the lowest, middling, 

and highest crimes [S4hasa:] “The punishment of it 

Punishment of must be in proportion to the crime, but, in the first 

the three distinc- lor lowest] degree, not less than one hundred [panas. ] 
tions of heivous ; 

a y those well versed in the law, that of the middle 

class of crimes, is shewn tobe not less than five 

hundred panas. The fine for the highest scale of crime must be 

nothing short of one thousand [panas.] Vadha, confiscation of every 

thing [the criminal is worth,] banishment from the city, with branding, 

and amputation of his limbs, these are the punishments declared for 

Uttama sfhasa, or the highest degree of crime.” 


: 17. The command for inflicting Vadha, ampu- 
To be inflicted tation, and the other punishments named, however, is 
by the prince the province of the prince, and of no other, since to 
alone. if . .— - a: ; 
im alone pertains the right to inflict punishment. 


CHAPTER XIX. 
Commerce with Women,—/( Strisangrahanam). 


1. The punishmentfor forcible enjoyment ofanother man’s wife, as 

an act of a heinous nature, has been before declared. ! 

Commerce with 3+haspati declares [that for] the fraudulent enjoyment 

women. . oor . ° 

of a woman of similar caste, being the wife of another 

CCXXXIN.  =man(a): “Ifamanhby fraud enjoy a woman, he shall be 

of Punished by full confiscation, and, having been brand- 

ed with the mark of the pudendum muliebre, let him 

be afterwards banished from the city.” Full confisca- 

tion, that is, confiscation of his all. And this punishment is meant in 

regard to women of equal class. If she be of lower, the half of it is pro- 

per; but in the case of a woman of superior caste, Vadha is enjoined : 

and accordingly the same author says: “ The half of that punishment, 

which is to be inflicted for connexion with a woman of equal class, is 

the due of him who enjoys a woman of lower class. But for connexion 
with a woman of more exalted caste, let the man be put to death,” 


2. The several punishments of adultery, with women of the three 
comparative degrees, lower, equal, and higher [than 

Punishment of the adulterer], are laid down by the same author: 
ee Saati “The punishment for adultery in each of these three 
clases orders, must be applied to each in its degree, the low- 
est punishment [for the lowest rank], the middling, 





-1—Chapter 18th, para. 14. 


(a) Having sexual intercoures with a woman with her consent, when the man 
knows that he is not her husband and that her consent is given because she believes 
that he is another man to whom she is or believes herself to be lawfully married is 
made “ rape” by the Indian Pena! Code, Sec. 375, punishable with transportation or im- 
prisonment and fine.- — 
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{for the middling], and the highest [for the highest]; for forcible en- 
joyment in secret, let the middling degree be inflicted.” 


3. The punishment for a man of bad life, who converses with the 
wife of another man, is laid down by Manu:! “A man, 
before noted for, such an offence, who converses in 
secret with the wife of another, shall pay the first of 
the three usual amercements.” The punishment for mutual conversation 
between a man and woman, who have been both forbidden by the 
father or other relative, is declared by Y4jiiavalkya: “Let a woman, 
forbidden so to act, be fined one hundred panas, but let the punishment 
for the man be double that sum ; but where the prohibition has been 
given to both, then let their punishment be the same as is inflicted for 
OCXXXIV adultery.” The first half of this couplet has reference 
: to prohibition communicated to one of the parties only ; 

and the last half, to a communication of it to both. 


4. Y&jiiavalkya declares the punishment for adultery brought 
about through the mutual desire of both: “[For adul- 
tery] between persons of equal caste, let the highest 
fine be imposed: But the middling scale for the same 
crime with a woman of lower caste ; when the woinan’s caste is higher, 
let the man sufter Vadha, amd the woman have her ears or other 
[limbs] cut off” : 


5. Ké&tyayana: “ And in all offences, whatever sum of money is 
Punishment of Jaid down as the punishment of it in a man, the half of 
womeninallcases, it must a woman pay who is guilty of the same; where 
is halfof that laid WVadha is denounced against a man, let a woman's 
down for males. herson be mutilated.” 


6. But for connexion with a Bralmani of loose life, thus says 
a Manu :? “ But only five hundred [panas], if he knew 
Fornication, con- her with her free consent.” This relates to a woman 
sidered with re- ‘ : 
ference to class, Of equal caste. On the subject of connexion with wo- 
men of lower caste, and loose morals, the same author 
says: “A Br&éhmana shall pay five hundred panas, if he connect him- 
self criminally with an unguarded woman of the Vaicya, Rajanya [or 
Kshatriya], or Cudra class ; and a thousand, [for such a connexion with] 
a woman of the lowest caste [antyaja].” However this text:4 “A 
Bréhman who carnally knows a guarded woman without her free will, 
must be fined a thousand panas,” especially intends a virtuous woman. 
The punishment of a Cfadra for connexion with a woman of higher caste, 
is declared by Manu :5*“ A Cadra having an adulterous connexion with 
a woman of a twice-born class, whether guarded at home or unguarded, 
[shall thus be punished]: if she ‘was unguarded, he shall lose the part 
[offending], and his whole substance; if guarded, [and a Brahmani], 
every thing, even his life.” If a (adra have criminal connexion with 


Criminal con- 
versation, 


And adultery in 
general, 








1—Chapter 8th, 554- 


2—Chapter, 8th, 378, of which the first couplet, as relating to gtarded women, was 
quoted. Chap, 18th, para. 14 and is repeated here below. 3—Chapter 8th, 385, 
: 4—Chapter 8th, 378. 5—-Chapter 8th, 374. 
1 


162 HINDU’ LA W-BOOKS, 


an unguarded Brahmani, his parts must be cut off, and all his property 
be confiscated ; but, if she be guarded, Vadha is further incurred. 1t 
COXXXV means, that for adultery with a guarded woman, his 
: whole property shall be confiscated, and he be consi- 

dered deserving of Vaclha. 


7. Gautama: “For adultery with the wife of his preceptor, let a 
man’s parts be taken away, and all his goat) be seized ; if the wo- 
man be guarded, let him further suffer Vadha.” Manu: “ But, ifa 
Vaigya or Parthiva [man of the royal class, Kshatriya] commit adultery 
with a Bréhmani whom her husband guards not at home, the king shall 
only fine the Vaicgya five hundred, and the Kshatriya a thousand.” 
The same author says :' “ Both of them, however, if they commit that 
offence with a Brahmani not only guarded [but eminent for good qua- 
lities], shall be ease like Cadras, or be burned in a fire of dry grass 
or reeds.” And again:* “If a Vaigya converse criminally with a 

uarded woman of the Kshatriya or a Kshatriya with one of the 

aicya class, they both deserve the same punishment as in the case of 
an unguarded Brahmani” Namely, the same fine which is denounced 
against connexion with an unguarded Brahmani. Vasishtha: “If a 
man of the royal class [ R4janya] have criminal connexion with a Br&éh- 
mani woman, let hin be enclosed with bundles of reeds, and be con- 
sumed with fire. Hven thus do to a Vaicya, if he have connexion 
with a woman of the royal class, and likewise to a Quadra, if he commit 
the crime with a woman of the royal, or of the Vaigya, class.” 


8. Narada: “He who has criminal connexion with any one of 
Tae acid: the following women, @ mother’s sister, a mother-in- 
law; a maternal uncle’s wife; a father’s sister; the 
respective wives of a paternal uncle, a friend, aru a pupil; a sister, her 
friend; a daughter-in-law, a daughter, and une wife of one’s preceptor ; 
every woman descended from the same family, any woman dependant 
on his protection, the king’s wife, a female devotee, a nurse, a woman 
who preserves her-conjugal duty inviolate, and any woman of the su- 
preme class, is said to be as guilty as the violator of his religious pre- 
ceptors bed. No punishment short of cutting off his parts, is laid 

COXXXKVL down for such a crime as this.” Yajilavalkya also : 
“A man who has connexion with his father’s sister, 
or his mother’s sister ; with his maternal uncle’s wife, and also with 
his daughter-in-law, with his step-mother, his sister; either with his 
preceptors daughter or his preceptor’s wife, or with his own daughter, 
as as the violator of his preceptor’s bed; having cut olf his privy parts, 
let :vadha be his portion; and the same for the woman, if she were 
consenting to the act.” " 


9. This punishment however is not to be inflicted on Bréhmans : 

hoe For, among the texts of Brhaspati, on the liability of 
ees ake Bréhmanas, we find: “Let the king impose such a 
F ectctBi hncas mark as will render his punishment memorable, upon 
a man when caught in the act of improperly handling 


1—Chapter 8th, 376-7. 
2— Chapter 8th, 382. 
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another man’s wife, and then banish him.” If one, not a Bréhman, 
have criminal intercourse with such women, he is deserving of Vadha, 
even in the capital degree [ Prananta].” 


10. Gankha and Likhita say: “With whatever member any 
particular offence is committed, let that very member be cut off, who- 
ever the offender be, unless a Brahmana.” Y4jiiavalkya declares the 
punishment of a Bréiman having connexion with a slave or the like: 
“The man who has carnal intercourse with slaves kept close, as well 
as those entertained as mistresses, shall be made to pay, even though 
their connexion be [in other cases] permitted, a fine amounting to fifty 
panas. Kept close, that is, those forbidden by their master to have 
ecommerce with other men. 


1l. Narada: “ Any woman, not a Br4hmanti, who is self-willed, 

[Svairini,] or a downright prostitute, or a slave, and 

Fornication, in one without a home, may have connexion with a man 

What cases pet- of higher caste than herself, hut not with one of. in- 
mitted and wnen re But absucl ee ee ee ee 

pinishalle: erior. But, ifsuch a woman be kept as a mistress, 

[the person intriguing with her] is blameworthy, 

equally as if she were another man’s wife.” Not a Brdhmant, whose 

nature is denoted by the adjective self-willed, which means, ‘ one, her 

own mistress, who goes with other men” Without a 

COXXXVIT. home, a woman who has left her family, and goes with 

other men. YA4jiiavalkya: “Ifa man have connexion 

with [a woman of] the lowest caste [antya,| let hin be branded with 

the mark of some disgraceful thing,'! and banished the country. IZfa 

Cidra fact in such manner,] he shall be similarly marked ;? but, if a 

man of vile caste have connexion with a woman of high class, Vadha 

(shall be his portion.” } 


12. The punishment for connexion wilfully effected hy a woman, 

is thus declared by N&rada: “ ‘hat female who, going 

Seduction of a to a man’s house, excites his desire by handling him, 

or the like, and so causes him to lie with her, should 

be punished, as declared by sages, in half that pre- 

scribed for a man [guilty of like conduct.” para. 4.] Yama defines the 

punishment for women of the Brahman and the other classes, who 

have criminal connexion with a Ciidra, or other [man of lower class :] 

“Tf a Bréhmani woman, overpowered by desire, submit herself to the 

embraces of a Vishala, let the king cause her to be devoured with 
dogs, at the place of ,the slaughterers. But if a Bréhmanf woman 
submit herself to the embraces, either of a Vaicya, or of a Kshatriya 
her head shall be shaved, arld she shall be carried round upon an ass. 
Vishala, a Cadra. S’aughterers, vendors of flesh or fowl; expressin 
[that she is to be cast out to the dogs] at the slaughter-houses. An 
this punishment is for continued [or excessive] attachment to such 

person, according to the Chandrika. 


1—Kubandha, or, “ofa bead'ess trunk,” if Kabandha be the correot reading. 


2—The Mit. reads, “‘ antyevasyat,” shall become even of that lowest caste, and it 
here been altered, perhaps, without cause, as some of the manuscripts had the 
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13. YAjnavalkya points out the means of ascertaining the act of 


adultery :' “In cases of criminal conversation, the 
Proof of adultery man may be seized, if engaged in playing with the 
defined. hair of a woman, the wife of another, or at the moment 


of discovering love-marks [as bites or scratches,] and 
likewise upon the confession of both.” From the expression, of both, 
it cannot, on the confession of only one of the parties, be pronounced 
that criminal intercourse has taken place. 


14. Y&jnavalkya propounds slander: “ He who asserts blemishes 
against an [unmarried] woman, shall pay an hundred 
Punishment of [panas.] But for a false accusation, two hundred; for 
slander; and of connexion with a beast, he shall pay an hundred, and 
unnalural crimes. oon the middle scale of punishment, for connexion with 
a distressed woman, or a cow/(w).” Moreover : “ Ifa man enjoy a woman 
in an improper part,? or a male, and if he perform natural evacuations 
before [a woman,] he shall be fined the suin of twenty-four panas; and 
likewise for connexion with a female devotee.” Distressed any one 
in pain, even the man’s own wife. We must understand [also], that 
he who shall perform his evacuations or the like [dirty act] before the 
face of a woman {shall be punished]. 


CHAPTER XX. 


Duties of Man and Wife,—(Stripumdharma). 


1. Now, the punishment for a husband who puts away a wife 

Duties of the Possessed of good qualities, is declared: “The husband 

husband: who puts away a wife that-is obedient, not evil speak- 

ing, dexterous [at her duties], virtuous, and maintain- 

ing her conjugal vow, must be kept [in his duty to her] 

by a fine from the king.” YAjiiavalkya + “He who forsakes a wife, 

though obedient to his commands, diligent in household management, 

mother of an excellent son, and speaking kindly, shall be compelled to 

pay the third part [of his wealth ;] or, if poor, to provide a maintenance 
for that wife.” 


2. The same author says, with respect to women: “ Let the bid- 
ding of their husbands be performed by wives ; this is 
And of the wife. the chief duty of a womane Even if he be accused of 
deadly sin, yet let her wait until he be purified 

from it.” 


(a) See Yajii. cl. 289: 6 Sevestre’s Rep, 119: Penal Code § 377.— Za. 
J—Strange’s Klem. Ist, 45. 2nd. 36-7. 


2—-Ayonau, non in vulva; ut, in ore, aut alio [modo obsceeno,”] secund, 
comm. Mit. 


4--The Mit. reads ‘“‘ with a low-caste woman :” 4—Digest 2d, 420. Reports lst, 63, 
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CHAPTER XXI. 
Gambling,—( Dyuta Saméhvayam.) 


' *d, Y&jfiavalkya:*“« [Payment of] that which has been won pub- 

 licly, in an assembly of gamesters, in the presence of 

Gambling when the master of a gaming house, and when the king’s 

permitted. share has been paid, shall be enforced : but not other- 

COX wise.” Publicly, not in secret. In an assenbly of 

gamesters, in a gaming house. Master of a gaming- 

house, one made, by the king, superintendent of gambling. The inter- 

pretation should be thus: ‘ Whatever has been won [whilst playing) is 

comformity to these regulations, the prince must cause to be paid, but 
nothing else.’ 


2. The same author specifies the punishment for one guilty of 
fraud in gambling : “The man convicted of [makin 
Punishment of or using] false dice, or of [safely undergoing] deal 
fraud. by deceit, shall be banished, after branding, by the 
king.” Deceit, fraud. Manu! declares the punishment for gambling 
without permission from the king: “ Let the king punish [corporally 
at discretion,] both the gamester, and the keeper of a gaming-house, 
whether they play with inanimate, or animate things; and Cddras 
who adopt the marks of the twice-born.” The marks of the twice-born, 
wearing their string, reading the Vedas, or the like. 


3. YAjnavalkya thus assimilates the laws of gambling [Dytitam] 

and matches [sam&hvaya:] “These very rules for 

Gambling oftwo gambling [dyfta] must also be applied in live gamb- 

hinds. ling matches,” Live Gambling [Prani dyfite] denoting 
the nature of the match [Saméhvaye. | 


CHAPTER XXII 
Sundiies (Praktrnakam.) 


I. Y&jfavalkya’ “ He who either omits, or adds any thing, in 
Bandcies: writing the king’s edicts, or who allows him that 
has robbed another of his wife to escape, shall 

CCXLI. suffer the highest amercement-: he who does injury 
to a twice-born man, by feeding him with ae not fit to be tasted, 
shall receive the punishment of the highest scale of crime ; that of the 
middle scale for [a like injury to] a Kshatriya; the lowest, if to a 
Vaigya, and the half [of that again] to one born a Cfdra.” Things 





1—Chap. 9th, 224. 
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not fit to be tasted, are intoxicating liquors, wine, excrement, or the: 
like. The same author adds: “ Let him who deals in adulterated, 
gold as pure, and him who sells unclean meat, have their body made 
less [by a limb], and undergo the highest punishment.” Uncelean meat 
the flesh of cows, or the like. From the use of the particle and, we 
must understand loss of limb; according te the Mit&ksharaé. Again: 
“ The master of any aniinal also, whether armed with teeth or horns, 
who, having the power, still fails to relieve any one in pain from it 
[when attacked]; shall suffer the punishment of the middle scale of 
crime; but double, if the sufferer likewise made a noise beforehand.” 
Making a noise, that is, crying out. Manu:' “ For killing a man, a 
fine equal to that for theft shall be instantly set ; half that amount for 
large brute animals, as for a bull or cow, an elephant, a camel or a 
horse. For killing very young cattle, the fine shall be two hundred 
[panas] ; and fifty, for elegant quadrupeds, or beautiful birds [as ante- 
lopes, parrots, and the like]. For an ass, a goat or a 
CCXLII. sheep, the fine must be five silver m4shikas,? and one 
masha for killing a dog, or a boar.” This fine must 
be understood, to be over and above payment of the value of the 
animal killed. 


Yajiiavalkya: “ He who charges an} roaming gallant as a thief, 
shall be made to pay fifty panas as a punishment; if he sordidly take 
money from him, and let him go, then eight times its amount is or- 
dained as the fine.” Sordidly take, receive. “ Let the king banish, 
after cutting out his tongue, that man who utters evil wishes against 
the king, as well as him who openly abuses him, and him who divulges 
his secret counsels. Hvil wishes, for his death or the like. Abuses, 
by saying, ‘ May thy reign not last, or the like. Manu*: “Men who 
rob the king’s treasure, or obstinately oppose his commands, let him 
destroy by various modes of just punishment ; and those who encourage 
his enemies.” Y4jilavalkaya: “The punishment of him who sells what 
has touched a dead body, and hkewise of him who strikes his precep- 
tor, and of him who seats himself in the king’s carriage, or throne, is 
that of the highest scale of crime.” What has touched a dead body, 
funeral clothes, or the like. The same author says: “ The punishment 
of him who puts out both the eyes of another, as well as of him who 
performs acts hostile to the king, and of him who, being a Cidra, gains 
a livelihood by the office of a Brahman, shall be eight hundred panas.” 
The meaning 1s, ‘ him who puts out both the eyes of another, him who. 
does an act prohibited by the king, and that Cidra who lives by the - 
profession of a Bréhman’. Butaccording to the Mitékshara, ‘If he 

assume the Bréhmanical string for the purpose of pars, 
CCXLIIL. taking of food at a Craddha, he shall have a line, re- 
sembling the real string, imprinted on his‘body with 

a redhot rod.’ 


1 ~Chapter 8th, vs. 295-97-98. 2—As, Res. 5th, 91, 


$—Chapter. 9th, 
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The same author propounds the punishment for those who make 

[decrees] contrary to justice: “An unjust decision 

Standard for va- must be revised by the king, and he must, as a punish-. 

vvetow of fines. — ment, impose a fine double [the loser’s fee! on] the 

amount litigated, upon the assessors, together with 

him who gained [in the first instanee].” “Ifa man, though he have 

justly lost his cause, yet cherish in his mind this idea, ‘I am not con- 

quered, and again come into Court, let him again lose his cause, and 
be made to pay a double fine.” 


In every part of this work, where the amount of fine is left unstated, 
it must be considered as meaning the number of panas. This pana, 
again, is the copper one, equal in weight to the Karsha [of 16 Mashas], 
‘whence the copper pana is denominated k4rshika [of the Karsha stand- 
-ard], in Dictionaries. One Karsha is the fourth part of a pala. And 
when there are twice ten kauris, their amount, or joint weight, is 
‘called une K&kin{f, four of which make one pana. This is the table of 
the pana standard, according to Bh&skara Ach4rya.? 


But with respect te the [punishment enjoined for the] highest 
scale of crimg and the rest, we find: “ When the fine 
‘i Sg aes rae amounts to a thousand panas with eighty more, it then 
:puishment. is equal to the highest scale [Uttama Sahasa]: The 
half of itis named as the tine for the middling scale, 

and the half of, that again, is laid down for inferior crimes.” 


Moreover, if in any of the aforementioned crimes, prevention 18 not 
attainable, by fines regulated after the above specified 
General obser-  geale even a greater one may be imposed; according 
‘vVallons on pun- s” Dae vee 
iat as Apastamba says: “ Punishment ts said to be for the 
sake of. subduing crime; by it therefore let those bold 
in crime be brought into subjection.” Né@rada again points out some 
‘exceptions in the punishment of confiscation of a man’s all: “Even 
‘when confiscation of all a criminal possesses is enjoined, it is not fit that 
the king should take away his weapons, if a soldier; the beasts of bur- 
then or other [conveyance], of these who subsist by carrying for hire; 
the ornaments, of professional prostitutes; the musical instruments, of 
‘Musicians ; or those implements by which artizans subsist ; in short, any 
thing by which any person gains his livelihood.” YaAjiiavalkya declares 
the destination of a fine levied through injustice: “What has been 
‘obtained through injustice by the king as a fine, having devoted it to 
Varuna, let him give, with his ewn hands, increased thirty-fold to 
Bréhmans,.” The meaning is, ‘let him give thirty times as much to 
Brahmans, having vowed it to Varuna, through their mediation’ 


1—Chapter 5th. Section 4, para. 8. 


9—As. Res. Sth 96, 
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Here ends the portion, called Vyavahéra Mayfikha, of the book 

Conclusion. Bhagvata Bh&skara, written by Nilakantha, own son of 

. Cankara Bhatta, he who had traversed the oceans of 

the mimémsé, the head jewel of Panditas, son of Bhatta Narayana Suri, 
Jagata Guru, as requested by that ornament of the Sangara dynasty, 
Mahéraja Adhiréj, Cri Bh4gvanta Deva, the intense adorer of the lotos- 
eyed God, the firmly seated R4j4 of the noted city of Bhareha, situated 


near the resplendent junction of the Charmanvati and the Tarnija in 
the happy Madhya Deca.' 


Rete ene arene en et ets Ree ee He re cate eee 


1—The last paragraph varies, in almost all the copies: some omit it altogether and 
others take no notice of the place mentioned, which 1s at the junction of the Chambal 
andthe Jamna; in the printed eopy, part of the passage has been inserted at the eud 
and part at the conclusiou of the chapter on inheritance, but is here thrown together, 


TWO 


TREATISES 


ON TILE 


HINDU 


LAW OF INHERITANCE. 


TRANSLATED BY 


H. T. COLEBROOKE, ESQUIRE, 


MADRAS: 


RE-PRINTED BY GRAVES, COOKSON AND CO. 


PREFACE. 


N O branch of jurisprudence is more important than the law of suc- 
cessions or inheritance ; as it constitutes that part of any national sys- 
tem of laws, which is the most peculiar and distinct, and which is of 
most frequent use and entensive application. 


In the law of contracts, the rules of decision, observed in the 
jurisprudence of different countries, are in general dictated by reason 
and good sense; and rise naturally, though not always obviously, from 
the plain maxims of equity and right. 


As to the criminal law, mankind are in general agreed in regard 
to the nature of crimes: and, although some diversity necessarily re- 
sult from the exigencies of different states of society, leading to con- 
siderable variation in the catalogue of offences, and in the scale of 
relative guilt and consequents punishment ; yet the fundamental princi- 
ples are unaltered, and may perhaps be equally traced in every known 
scheme of exemplary and retributive justice. 


But the rules of succession to property, being in their nature 
arbitrary,are in all systems of law merely conventional. Admitting even 
that the succession of the offspring to the parent is so obvious as 
almost to present a natural and universal law; yet this very first rule is 
so variously modified by the usages of different nations, that its appli- 
cation at least must be acknowledged to be founded on consent rather 
than on reasoning. In the laws of one people the rights of primogeni- 
ture are established ; in those of another the equal succession of all the 
male offspring prevails; while the rest allow the participation of the 
female with the male issue, some in equal, other in unequal propor- 
tions. Succession by right of representation, and.the claim of descen- 
dants to inherit in the order of proximity, have been respectively 
established in various nations, according to the degree of favour, with 
which they have viewed those opposite pretensions. Proceeding from 
linear to collateral succession, the diversity of laws prevailing among 
different nations, is yet greater, and still more forcibly argues the arbi- 
trariness of the rules.” Nor is it indeed practicable to reduce the rules 
of succession as actually established in any existing body of law, toa 
general or leading principle, unless by the assumption of some maxim 
not necessarily nor naturally connected with the canons of inheri- 
tance. 


In proportion then, as the law of successions is arbitrary and 
irreducible to fixed and general principles, it is complex and intricate 
in its provisions ; and requires, on the part of those entrusted with 
the administration of justice, a previous preparation by study ; for its 
rules and maxims cannot be rightly understood, when only’ hastily 
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consulted a8 occasions arise. Those occasions are of daily and of 
hourly occurrence : and, on this account, that branch of law should be 
carefully and diligently studied. 


In the Hind& jurisprudence in particular, it is the branch of law, 
which specially aad almost exclusively merits the attention of those 
who are qualifying themselves for the line of service in which it will 
become their duty to administer justice to our Hindu subjects, accord- 
ing to their own laws. 


A very ample compilation on this subject is included in the 
Digest of Hindé law, prepared by Jaganndtha under the direction of 
Sir William Jones. But copious as that work is, it does not supersede 
the necessity of further aid to the study of the Hindu law of inheri- 
tance. In the preface to the translation of the Digest, 1 hinted an 
opinion unfavourable to the arrangement of it, as it has been executed 
by the native compiler. I have been confirmed in that opinion of the 
. compilation, since its publication; and indeed the author's method of 
discussing together the discordant opinions maintained by the lawyers 
of the several schools, without distinguishing in an intelligible manner 
which of them is the received doctrine of each school, but on the con- 
trary leaving it uncertain whether any of the opinions stated by him 
do actually prevail, or which doctrine must now be considered to be 
in force and which obsolete, renders his work of little utility to persons 
conversant with the law, and of still less service to those who are not 
versed in Indian jurisprudence; especially to the English reader, far 
whose use, through the medium of translation, the work was particu- 
larly intended. 


Entertaining this opinion of it, I long ago undertook a new com- 
pilation of the law of successions with other collections of Hindt law, 
under the sanction of the Government of Bengal, for preparing for pub- 
lication a supplementary Digest of such parts of the law as I might 
consider to be most useful. Its final completion and publication have 
been hitherto delayed by important avocations; and it has been judged 
_mean time advisable to offer to the public in a detached form, a 
complete translation of two works materially connected with that com- 


pilation. 


They are the standard authorities of the Hindu law of inheritance 
in the schools of Benares and Bengal respectively ; and considerable 
advantage must be derived to the study of this branch of law, from ac- 
cess to those authentic works, in which the entire doctrine of each 
school, with the reasons and arguments by which it is supported, may 
be seen at one view and in a connected shape. 


In a general compilation, where the authorities are greatly multi- 
plied, and the doctrines of many different schools, and of numerous 
authors are contrasted and compared, the reader is at a loss to collect 
the doctrines of a particular school and to follow the train of reasoning 
by which they are maintained. He is confounded by the perpetual 
conflict of discordant opinions and jarring deductions; and by the 
frequent transition froin the positions of one sect to the principles of 
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another. It may be useful then, that such a compilation should be 
preceded by the separate publication of the most approved works of 
each school. By exhibiting in an exact translation the text of the 
author with notes selected from the glosses of his commentators or 
from the works of other writers of the same school, a correct know- 
ledge of that part of the Hind& law, which is expressly treated by him, 
will be made more easily attainable, than by trusting solely to a gene- 
ral compilation. The one is best adapted to preparatory study; the 
other may afterwards be profitably consulted, when a general, but 
accurate knowledge has been thus previously obtained by the separate 
study of a complete body of doctrine. 


These considerations determined the publication of the present 
volume. It comprehends the celebrated treatise of Jimtta-véhana on 
successions, which is constantly cited by the lawyers of Bengal under 
the emphatic title of Daya-bhaga or “inheritance ;” and an extract 
from the still more celebrated Mitaksharé, comprising so much of this 
work as relates to inheritance. The range of its authority and influ- 
ence is far more extensive than that of Jimfta-v4hana’s treatise; for 
it is received in all the schools of Hind& law, from Benares to the 
southern extremity of the peninsula of India, as the chief groundwork 
of the doctrines which they follow, and as an authority from which 
they rarely dissent. 


The works of other eminent writers have, concurrently with the 
Mit4ékshar4, considerable weight in the schools of law which have res- 
pectively adopted them; as the Smrti Chandrik&* in the south of 
India; the Chintamani, Ratn&écara and Vivada-chandrat at Benares, 
and the Mayakha§S among the Marah&ttas: but all agree in generally 
deferring to the authority of the Mitakshara, in frequently appealing to 
its text, and in rarely and at the same time modestly dissenting from 
its doctrines on particular questions. The Bengal school alone, having 
taken for its guide Jimita-vahana’s treatise, which is on almost every 
disputed point, opposite in doctrine to the Mit&aksh&ra, has no defe- 
rence for its authority. On this account, independently of any 
other considerations, it would have been necessary to admit 
into the present volume cither his treatise, or some one of 


* By Devarda-bhatta. This exccllent treatise on judicature is of great and almost 
paramount authority, as I am informed, in the countries occupicd by the Hindu nations 
of Dravira, Tailanga, and Karnata, inhabiting the greatest part of the peninsula or 
Dekbin. e A 

+ Vivada chintémani, Vyavahara chintimam, and other treatises of law by Va- 
chespatimigra. Vivada ratnakara, Vyavahara ratuakara and other compilations by Pan- 
ditas employed by Chandegvara; Vivada-chandra by Misfru migra or rather by his 
aunt Lakhima or Lakshmi-dévf. 


t Viranitrodaya, an ample and very accurate digest by Mitra migra, Vivada- 
tandava and other works of Kamalacara. 


§ Vyavahdra-mayakha and other treatises by Nilakantha, 
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the abridgments of his doctrine which are in use, and of which 
the best known and most approved is Raghunandana’s D&yé-tatva. 
But the preference appeared to be decidedly due to the treatise of Jimd- 
ta-v&hana himself; as well because he was the founder of this school, 
being the author of the doctrine-which it has adopted; as because the 
subjects, which he discusses, are treated by him with eminent ability 
and great precision; and for this furtherreason, that quotations from 
his work, or references to it, which must becomte necessary in a general 
compilation of the Hind law of inheritance, can be but very imper- 
fectly intelligible without the opportunity of consulting the whole text 
of his close reasoning and ample disquisitions. 


Having selected, for reasons which have been here explained, the 
Déya-bhaga of Jimtta-vaéhana and the Mitéksharé on inheritance, for 
translation and separate publication, I was led in course to draw the 
chief part of the annotations necessary to the illustration of the text, 
from the commentaries on those works. Notes have been also taker 
from original treatises, of which likewise brief notices will be here 
given, that their authority may be appreciated. 


In the selection of notes from commentaries and other sources, 
the choice of them has not been restricted to such as might be necessary 
to the elucidation of the subject as it is exhibited in the English ver- 
sion; but variations in the reading and interpretation of the original 
text have heen regularly noticed, with the view of adapting this trans- 
lation to the use of those who may be induced to study it with the 
original Sanserit text. The mere-Hnglish reader will not be detained 
by these annotatioris, which he will of course pass by. 


Having verified with great care the quotations of authors, as far 
ag means are afforded to me by my own collection of Sanscrit law books 
(which includes, I believe, nearly all that are extant;) I have added at 
the foot of the page notes of reference to the places in which the 
text are found. They will be satisfactury to the reader as demonstrat- 
ing the general correctness of the original citations. The inaccuracies, 
which have been remarked, are also carefully noticed. They are few 
and not often important. 


The sources, from which the annotations have been chiefly drawn, 
are the following. 


The commentary of Crikishna Terk4lank4ra on the Déya-bhfga of 
Jimiita-véhana has been chiefly and preferably used. This is the 
most celebrated of the glosses on the text. It is the work of a very 
acute logician, who interprets his author and reasons on his arguments, 
with great accuracy and precision ; and who always illustrates the text, 
generally confirms its positions, but not unfrequently modifies or 
amends them, Its authority has been long gaining ground in the 
schools of law throughout Bengal; and it has almost banished from 
them the other expositions of the Daya-bhf&ga ; being ranked, in general 
Slee next after the treatises of Jimttta-v&4hana and of Raghu- 
nandana, 
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An original treatise by the same author, entitled Déya-krama-san- 
graha, contains a good compendium of the law of inheritance according 
to Jimita-vahana'’s text, as expounded in his commentary. It has 
been occasionally quoted in the notes: its authority being satisfactorily 
demonstrated by the use which was made of it in the compilation of 
the Digest translated by Mr. Halhed; the compilers of which tran- 
scribed largely from it, though without acknowledgment. 


The earliest commentary on Jimtita-vahana is that of Crindtha 
Acharya Chid&émani. It has been constantly in (rikrshna’s view, who 
frequently copies it; but still oftener cites the opinions of Chidamani 
to correct or confute them. Notwithstanding this frequent collision of 
opinions, the commentary of Chiidémani must be acknowledged as in 
general, a very excellent exposition of the text; and it has been use- 
fully consulted throughout the provress of the translation, as well as 


5 
for the selection of explanatory notes. 


Another commentary, anterior to Orfkrshna’s, but subsequent to 
Chidaémani’s, is that of Achyuta Chakravarti, (author likewise of a com-_ 
mentary on the Craddha vivéka.) It is in many places quoted for re- 
futation, and in more is closely followed by Crikirshna, but always 
without naming the author. It contains frequent citations from Chi- 
d4mani, and is itself quoted w&h the name of the writer by Mahécvara. 
This work is upon the whole an able interpretation of the text of Jimd- 
ta-vahana, and has 4@fforded much assistance in the translation of it, 
and furnished many notes illustrating its sense. 


The commentary of Mahécvara is posterior to those of Chadémani 
and of Achyuta, both of which are cited in it; and is probably anterior 
to Qrikishna’s or at least nearly of the same date, if my informa- 
tion concerning these authors be correct ;* for they appear to have been , 
almost contemporary; but Mahdcvara seemingly a little the elder of 
the two. They differ greatly in their expositions of the text, both as 
to the meaning and as to the manner of deducing the sense: but neither 
of them affords any indication of his having seen the other's work. A 
comparison of these different and independent interpretations has been 
of material aid to a right understanding and correct version of obscure 
and doubtful passages in Jimtta-vahana’s text. 


Of the remaining commentaries, of which notices had been obtain- 
ed, only one other has been procured. It bears the name of Raghu- 
nandana, the author of the Smiti-tatva, and the greatest authority of 
Hindi law in the proVince of Bengal. In proportion to the celebrity 
of the writer was the disappeintment expericnced on finding reason to 
distrust the authenticity of the work. Sut not being satisfied of its 
genuineness, and on the contrary suspecting it strongly of bearing a 
borrowed name, I have made a very sparing use of this commentary 
either in the version of the text or in the notes. 





* Great grandsons of both these writers were living in 1806: and the grandson 
daughter’s son) of Orikishna was alive in 1790. Both consequently must have lived 
in the first part of the last century. They are modern writers; and Grikishna is appa- 
rently the most recent. 
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The Da&ya-tatva, or so much of the Smiti-tatva as relates to 
inheritance, 1s the undoubted composition of Raghunandana; and in 
deference to the greatness of the author’s name and the estimation in 
which his works are held among the learned Hind4s of Bengal, has been 
throughout diligently consulted and carefully compared with Jimtta- 
véhana’s treatise, on which it is almost exclusively founded. It is 
indeed an excellent compendium of the law, in which not only Jimita- 
v&hana’s doctrines are in general strictly followed, but are commonly 
delivered in his own words in brief extracts from his text. Ona few 
points, however, Raghunandana has differed from his master; and in 
some instances he has supplied deficiencies. These, as far as they have 
appeared to be of importance, have furnished annotations; for which 
his authority is of course quoted. 


A commentary by K&cir4ma on Raghunandana’s Daéya-tatva, has 
also supplied a few annotations, and has been of some use in explaining 
Jimuta-véhana’s commentators, being written in the spirit of their ex- 
positions of that author’s text, particularly Grikrshna’s gloss; and often 
in the very words of that commentator. 


The Daya-rahasya or Smiti-ratnavali of R&ma-natha Vidyé- 
Vachéspati, having obtained a considerable degree of authority in some 
of the districts of Bengal, has been frequently consulted, and is soime- 
times quoted in the notes. It is a work not devqid of merit: but, as it 
differs in some material points from both Jimtta-v4hana and Raghu- 
nandana, it tends too much to unhinge the certainty of the law on 
some important questions of very frequent recurrence. The same au- 
thor has written a commentary on Jimtta-v4hana’s Dféya-bhaga, and 
makes a reference to it at the close of his own original treatise. My 
researches, however, and endeavours to procure a copy of it, have not 
been successful. I should else have considered it right to advert fre- 
quently to it in the illustrations of the text. : 


Other treatise on inheritance according to the doctrines received 
in Bengal, as the Daya-nirnaya of Crikara bhattacharya and one or two 
more which have fallen under my inspection, are little else than epitomes 
of the work of Raghunandana or of Jimtita-v4hana: and on this ac- 
count have been scarcely at all used in preparing the present publi- 
cation. 


The remaining names, which occur in the notes, are of works or 
of their authors belonging to other schools. These are rarely, I may 
say never, cited, unless for variations in the reading of original text of 
legislators; excepting only the Viramitrodaya of Mitra-migra; from 
whose work a few quotations may be found in the notes, contradicting 
passages of the text. This author, in the compilation mentioned, 
uniformly examines and refutes the peculiar doctrines maintained 
by Jimita-v4hana and Raghunandana: but it did not fall within 
the design of the present publication to exhibit the controversial 
arguments of the modern opponents of the Bengal school; and quota- 
tions from his work have been therefore sparingly inserted in the notes 
to Jimttta-véhana’s treatise, 
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The commentaries on the Mit&ksharg of Vijnf&necvara are less 
numerous. Of four, concerning which I have notices, two only have 
been procured. The Subodhini by Vigvecvara bhatta ; and a com- 
mentary by a modern author, Balam-bhatta. 


The Subodhini is a collection of notes elucidating the obscure 
me of the Mitékshar&, concisely, but perspicuously. It leaves few diffi- 
culties unexplained, and dwells on them no further than is necessary to 
their elucidation. The commentator is author likewise of a compilation 
entitled Madana parijata, chiefly on religious law, but comprising a chap- 
ter on inheritance, a topic connected with that of obsequies. To this. 
work he occasionally refers from his commentary. Both therefore have 
been continually consulted in the progress of the translation, and have 
furnished a great proportion of the annotations. 


Balam-bhatta’s work is in the usual form of a perpetual comment. 
It proceeds, sentence by sentence, expounding every plane and every 
term, in the original text. Always copious on what is obscure, and 
often so on what is clear, it has been a satisfactory aid in the transla- 
tion, even where it was busy in explaining that which was evident: for 
it has been gratifying to find, though no doubts were.entertained, that 
the intended intrepretation-had the sanction of a commentator. Balam-< 
bhatta’s gloss in general follow8 the Subodhini as far as this goes. It 
has supplied annotations where Vicvecvara’s commentary was silent ; 
or where the explanation, couched in Vigvecvara’s concise language, 
might be less intelligible to the English readcr. 


Vijfianecgvara’s Mitaksharé being a commentary on the institutes 
of Y4jnavalkya, it has been a natural suggestion to compare his expo- 
sitions of the law, and of lis author’s text in particular, with the com- 
mentaries of other writers on the same institutes, viz., the ancient and 
copious gloss of Apararka of the royal house of Siléra, and the modern 
and succinctannotations of Salap4ni in his comment entitled Dipakaliké. 
A. few notes have been selected from both these works, and chiefly from 
that of Apararka. 


For like reasons the commentators: on the institutes of other 
ancient saves have been similarly examined ; they are those of Medha- 
tithi and Kulladka bhatta on Manu; MHaradatta’s gloss on Gautama, 
which is entitled Mitakshar& ; Nanda-pandita’s commentary under the 
title of Vaijayanti, on the institutes which bear the name of the god 
Vishnu ; and those of the same author, and of Madhava &ch4&rya, on 
Parfcara. 


Nanda-pandita is author’ also-of an excellent treatise on adoption, 
entitled Dattaka-mim4ns&, of which much use has been made, amon 
other authorities, in the enlarged illustrations which it has been jud od 
advisable to add to the short chapter contained in the Mitaksharg O 
this important topic of Hind Jaw. : 


The same writer appears, from a reference in a passage of his gloss 
on Vishnu, to have composed a commentary on the Mitakshar& under 
the title of Pratitékshara&. Not having been able to procure that work, 


U. 
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but concluding that the opinions, which the writer may have there de- 
livered, correspond with those which he has expressed in his other com- 
positions, I have made frequent references to the rest of his writings, 
and particularly to his commentary on Vishnu, which is a very excel- 
lent and copious work, and might serve, like the Mit&kshar4, as a body 
or digest of law. 


All the works of greatest authority in the several schools which hold 
the MitSkshar4 in veneration, have been occasionally made to contri- 
bute to the requisite elucidation of the text, or have been cited when 
necessary for such deviations from its doctrine, as it has been judged 
right to notice in the annotations. It will be sufficient to particularize 
in this place the Viramitrddaya before mentioned, of which the greatest 
use has been made; that compilation conforming generally to the doc- 
trines of the Mitaékshar&, the words of which it very commonly cites 
with occasional elucidations of the text interspersed, or with express 
interpretations of it subjoined, or sometime with the substitution of a 
paraphrase for parts of the original text. All these have been found 
useful auxiliaries to the professed commentaries and glosses. . 


This brief account of the works from which notes have been select- 
ed or aid derived, will sufficiently make known the plan on which the 
text of the Mitékshar4 and that of JimGta-v4hana have been trans- 
ated and elucidated, and the materials which have been employed for 
that purpose. It is hardly necessary to add, by way of precaution to 
the reader, that he will find distinguished by hyphens, whatever has 
been inserted from the commentaries into the text to render it more 
easily intelligible ; a reference to the particular commentary being 
always made in the notes at the foot of the page. 


Concerning the history and age of the authors whose works are 
here introduced to the attention of the English reader, some informa- 
tion will be expected. On these points, however, the notices, which 
have been collected, are very imperfect, as must ever be the case in re- 
gard to the biography of Hindf authors. 


: _ tara, often called Vijii@na-yogi, the author of the Mi- 
taékshara, is known to have been an ascetic, and belonged, as is 
affirmed, to an order of Sannyfsis, said to have been founded by 
Sankara-fchérya. No further particulars concerning him have been 
preserved. A copy of his work fas indeed been shown to me, in which 
at its close, he is described as a contemporary of Vikraméditya. But 
the authority of this passage, which is wanting in other copies, is not 
sufficient to ground a belief of the antiquity of the book ; especially as 
it cannot be well reconciled to the received opinion above noticed of 
the author's appertaining toa religious order founded by Sankara- 
Acharya, whose age cannot be carried further back at the utmost than 
a, thousand years. The limit of the lowest recent date which can pos- 
sibly be assigned to this work, may be more certainly fixed from the 
ascertained age of the commentary; the author of which composed 
likewise (as already observed) the Madana-p4rijata so named in honor 
of a prince called Madana-pfla, apparently the same who gives title to 


ad 
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the Madana-vinéda, dated in the fifteenth century of the Sambat era.* 
It may be inferred as probable, that the antiquity of the Mit&kshar& 
pases 500 and is short of 1,000 years. If indeed Dh&recgvara, who 1s 
frequently cited in the Mit&ékshar& as an author, be the same with the 
celebrated R4&j& Bhéja, whose -title may not improbably have been 
given to a work composed by his command, ore to a practice 
which is by no means uncommon, the remoter limit will be reduced by 
more than a century; and the range of uncertainty as to the age of 
the Mit&ksharé will be contracted within narrower bounds. 


Of Jimdta-v4hana as little is known. The name belongs toa 
prince of the house of Siléra, of whose history some hints may be 
gathered from the fabulous adventures recorded of him in popular 
tales; and who is mentioned in an ancient and authentic iftscription 
found at Salset.t+ It was an obvious conjecture, that the name of this 
prince might have been affixed to a treatise of law composed perhaps 
under his patronage or by his directions. That however is not the 
opinion of the learned in Bengal; who are more inclined to suppose, 
that the real author may have borne the name which is affixed to his 
work, and may have been a professed lawyer who performed the func- 
tions of judge and legal adviser to one of the most celebrated of the 
Hinda sovereigns of Bengal. 9No evidence, however, has been adduced 
in support of this opinion ; and the period when this author flourished 
is therefore entirely uncertain. He cites several earlier writers; but, 
their age being not less doubtful than his own, no aid can be at present 
derived from that circumstance, towards the determination of the limits 
between which he is to be placed. His commentators suppose him in 
many places to be occupied in refuting the doctrines of the Mitakshara, 
Probably they are right ; it is however possible, that he may be there 
refuting the doctrines of earlier authors, which may have subsequently 
been repeated from them in the latter compilation of Vijnanegvara, 
Assuming, however, that the opinion of commentators is correct; the 
age of Jimtta-va4hana must be placed between that of Vijfia@negvara, 
whose doctrine he opposes, and that of Raghunandana who has follow- 
ed his authority. Now Raghunandana’s date is ascertained at about 
three hundred years from this time; for he was pupil of Vasudeva 
Sarvabhauma, and studied at the same time with three other disciples 
of the same preceptor, who likewise have acquired great celebrity ; viz., 
Siromani, Kirshn&nanda, and Chaitanya: the latter is the well known 
founder of the religious order and sect of Vaishnavas so numerous in 
the vicinity of Calcutta, and so notorious for the scandalous dissolute- 
ness of their morals; and, the date of his birth being held memorable 
by his followers, it is ascertainedeby his horoscope, said to be still pre- 
served, as well as ot the express mention of the date in his works, to 
have been 1411 of the Saka era, answering to Y. C. 1489 : consequent- 
ly Raghunandana, being his contemporary, must have flourished at the 
beginning of the sixteenth century. . 








* 143] Sambat; answering to A. D. 1375, 
+ Asiatic Researches, Vol. 1. p. 357, 


DAYA-BHAGA. 


A TREATISE ON INHERITANCE, 


BY JINUTA VAHANA. 


CHAPTER 1. 


Partition of Heritage defined and explained. Two periods of 
partition of the Father's wealth. 


1. Partition of heritage, on the subject of which various con- 
troversies have arisen among intelligent persons (not 
fully Sagal icp the precepts of Manu and the 
rest) should be explained for their information, Hear 


1. Subject pro- 
posed. 


it, O ye wise! 


2. First, the term Partition of Heritage (d4yabhaga) is expound- 

9. Partition of ed; and, on that subject, Narada says, “Where a 

heritage, describ- division of the paternal estate in instituted by 

ed by Narada, as sons, that becomes a topic of litigation, called by the 
a headof action. wise Partition of Heritage.”* 


ANNOTATIONS. 


9. Division of the era Partition is an act adapted to ascertain property ; as 
will be subsequently explained. Division of peer by sons, or a distribution of 
which they are the makers, is partition of heritage. The wealth, in regard to which 
that is especially instituted, or is executed by the persons making it, with one accord, 
_ or by the intervention of arbitrators or the like, is denominated by the wise a subject of 
litigation, . Such is the construction of the text. Griktshna, 





* Narada 13, 1, 
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3. What came from the father is “paternal :” and this signifies 

_._ property arising from the father’s demise. The ex- 

3. Exposition pressions “ paternal” and “ by sons” both indicate any 

of his text. relation : for the term “ partition of heritage” is used 

Teheniandeta: for a division of the goods of any relation by any re- 

cludes succession Jatives. Accordingly Né&reda, having premised “ par- 

to the goods of tition of heritage” as a topic of litigation, (§2) shows 

any relation. under that head of actions, theedistribution of effects 

left by the mother and the rest.* So Manu, likewise, 

premising inheritance,+ but without employing the word father or any 
other specific term, propounds the division of effects of any relative. 


ANNOTATIONS. 


Or the meaning may be, in a controversy or Jaw-suit wherein partition of patrimony 
is instituted by sons, the subjcct of litigation is entitled division of beritage. Achyuta. 


Chidamani, and the rest of the commentators on Jimaita Vahana’s treatise, exhibit 
many variations in the reading and interpretation of the passage here cited from Na- 
rada; and have entered into long disquisitions on the different expositions of the text. 
The principal disagreement is in regard to the relative pronoun.t ‘There is not, how- 
ever, any essential difference in the results of the various interpretations. 


Some, observes Crikishna, inferpret the pronoun (yatra) in the causative seventh 
case, making it relate to the term “ topic of litigation,” and they thus explain the text : 
‘That subject of controversy, on account of which a division of patrimony, or distribu- 
tion of it if lots, is executed by sons, has becn termed partition of heritage.’ 


Mahegvara, who adopts this interpretation, states the consequent meaning thus : 
‘that topic of litigation, which consists in the ascertainment of property whether effect- 
ed by arbitrators or by the parties, and, for the sake of which ascertainment, a division 
of patrimony is executed by sons, such as casting of luts or other act separating pro- 
perty, is called by the sages partition of heritage,’ 


Taking the pronoun in the nominative case, cither by so reading it, or by the 
license which justifies anomalies in sacred writings, the pas8age is by some explained 
(as is eniarked by commentators) ‘the division of patrimony, which is instituted by 
sons, is called partition of heritage.’ 


After noticing the various readings, Orikiahna adds, ‘ certain writers, however, ex- 
pound the term patrimony, in the distributive sixth case. Accordingly, the import of 
the text, consonantly to their opinion, is ‘the portion of the paternal estate, for which 
a partition is instituted by sons, is division of heritage.” Agreeably to this interpreta- 
tion, likewise, the wealth must be understood to be the subject of ils action.’§ 


Narada 13. 2. Vide infra, C. 4. Sect. 2. § 13. 


t Most copies and quotations of the text read it yatra, “ where” or “in which.” 
But some read yattu ; and others yastu; ‘* but which.” 


§ The author of the Daya rahasya gives the preference to this interpretation, 
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4, The term “heritage,” by derivation, signifies “ what is given.” 

However, the use of the verb (d&) is here secondary or 

4, Derivation metaphorical ; since the same consequence is produced, 

of daya, heritage, namely, that of constituting another's property after 

from as fogive. ps nnulli g the previous right of a person who is dead, 

or gone into retirement, or the hike. But there is no abdication of the 
deceased and the rest in regard to the goods. 


5... Therefore, the word “heritage” is used to 

5. Definition of signify wealth, in which property, dependant on rela- 

heritage. tion to the former owner, arises on the demise of that 
owner.* 


6. Is the partition of heritage a splitting of the divided thing 

into integrant parts? Or does partition consist in the 

6. Partitionis chattels not being united with the heritage of a co- 

ae a re heir? The first position is not correct ; for the heritage 

he ne ware of itself would be destroyed. Nor is the second accurate: 

it from the co- for, though goods be conjoined, it may be said, “ this 

heir’s goods. chattel, which was before parted, is not my property, 
but my “ brother’s.” 

7. Nor can it be affirmed, that partition is the distribution to 

particular chattels, of a right vested in all the co-heirs, 

7. Nor adis- through the sameness of their relation, over all the 

tribution of age- goods. For relation, opposed by the co-existent claim 

taint to par- of another relative, produces a right (determinable by 

partition) to portions only of the estate : since it would 


be burdensome to infer the vesting and divesting of rights to the 


ANNOTATIONS. 


4. Heritage signifies “ what is ease Since the verb to give signifies the will 
‘be this no longer mine,” which has the effect of vesting property in another; and 

~-- that nonnnt exist in the proposed case, therefore it here merely signifies any act 
WILLULL a vw ware - ie aes ” such as the demise of the former 
owner, his retirement, &c. Achyuta. 

a relinquishment on the part of the person deceased, 
ee rill “be this no longer mine,” and operating to annul 
the former property. Ragh. Vaya-tatva. 

5. “Heritage” is used to signify.] The term heritage signifies by acceptation 
property vested in a relative, in respect cf wealth, in right of relation to its former 
owner (as son or otherwise), on the extinction of his property. Ragh. Daya-tatva. 

6. The heritage itsebf would be oe Meaning an inheritance consisting of 
an individual, as an ox, a slave or the like. Ifdivided by a distribution of parts, the 
destruction of it would be the costsequepce. Mahégvara. 

7. Nor can it be affirmed.] The author here censures the doctrine of the Mitak. 


shara, Ragh. on the Dayabhaga. 


* Or according to another reading of his passage, ‘on the extinction of his owner- 
ship.” For in some copies, and in certain quotations of the passage, it is written tat- 
svamyaparam; and several of the commentators appear to have so read it. But 
paneges states this as the sense of the phrase, and the other tat-svamy&param as the 
original text. 


184 HINDU TLAW-BOOKS. 


whole of the paternal estate; andit would be useless, as there would 
not result a power of aliening at pleasure. 

8. The answer is: partition consists in manifesting* [or in parti- 

cularizing|t by the casting of lots or otherwise, a pro- 

8. Definition perty which had arisen in To or chattels, but which 

of partition. extended only to a portion of them, and which ‘was 

previously unascertained, being unfit for exclusive appropriation, be- 
cause no evidence of any ground of discrimination existed. 


ANNOTATIONS. 


He canvasses the opinion of the Maithilas. Mahéevara. 


8. Partition consists.] Raghunandana, in his Daya-tatva, quoting Jimfita Vahana’s 
definition to refute it, has a little varied the terms of it, by blending both the 
explanations proposed by that author C 8 and 9). “Some,” he says, “allege, that parti- 
tion, which takes place by reason of theco-existence of other relatives, Lah have an. 
equal right of succession} ] is a particular ascertainment of property arisen in lands or 
chattels, (extending to a part only, but unfit for special use and appropriation, because 
grounds of discrimination are wanting;) by the casting of lots or other means, which 
determine, that a particular chattel belongs to a particular person.” To this he objects,. 
that “the definition is not accurate: for how may it be certainly known, since no text, 
declares it, that the lot, for each person, falls precisely on that article which was already 
his? Again, if wealth be gained, after the father’s demise, by a brother using one of two 
horses which belonged to the father, is universally. acknowledged, that two shares of it 
appertain to the acquirer ; and one to any other co-heir. In such a case, when the origi- 
nal property is subsequently divided, if that very horse be obtained by the acquirer, 
then, according to the opinion of those who affirm partial rights, the horse was already 
his; why then should another brother share the wealth gained by him? But, if the 
horse be obtained by avother co-heir, equal participation of wealth so acquired would be 
proper, since it is gained by the personal labour of the one and by the work of a horse 
belonging to the other.” 


Raghunandana then states his own definition. ‘But, in fact, partition is a distri- 
butive adjustment, by lot or otherwise, of the property of relatives vested in them, over 
the whole wealth, in right of the same relation, upon the extinction of the former owner’s 

roperty. The vesting and divesting of property over the whole estate are inferred, in 
like manner as the divesting of partial ngh!s over portions, and vesting of a common 
right over the whole, are deduced in the instance of re union of co-heirs.” 


Crikrshna, in his commentary on the work of Jimita-vahana, endeavours to repel 
Raghunandana’s objection. Ie cites lis reasoning nearly in the exact words, and re- 
plies, ‘The objection, which is thus proposed by the learned author, is not right. For, 
according to the opinion of those who contend for the doctrine of partial rights, undi- 
vided is the sense of the term common :§ and, since the nature of it is not changed by 
denying a general right, the objection, alleged by the opponent, cannot be valid.” 


After thus endeavouring to vindicate his author, Grikishna proceeds to state the 
concurrent opinions of Harindtha, Vijiianegvara, Vachespati Migra and others who main- 


aa Ra a I I GR IAN ROAR yaa Aa 
* So the term, here employed, is explained by Chidamani. 


+ Achyuta and Orikrishna expound the term ‘ making it positive, that a certain 
thing appertains to a certain individual.” 


¢ So the sentence is supplied by the commentator Kagirama Vachespati, who re: 
marks, that the observation in the text is made, ‘‘ because no partition would be 
necessary were there no other relative. 


§ As used in texts concerning participation in acquired property. For example: 
“When a man acquires wealth by valor, relying on any common vehicle or weapon, 
the bretbren shall be sharers in it.” This note is suggested by an equivalent. insertion 
in the passage itself, as quoted by the commentator on the Déya-tatva. 
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9. Its literal 9. Or partition is a special ascertainment of pro- 


meaning. perty, or making of it known [by reference of a parti- 
7 cular share to a particular person.*] 


10. Even in the case where a single article, as a female slave, 2 
: ani. COW? OF the like, is common to many, the property is 
ranean wi, severed by separate use, in carrying burdens, or in 
the case evenofa milking, during specific periods, in turn, as directed 
single article: the by Vrhaspati. “A single female slave should be em- 
righttowhichmay ployed on labour in the houses [of the several co-heirs] 
be shared as ee successively, according to the number of shares :—and 
we by Vihas- ater of wells or ponds is drawn for use according to 
Dees need [without stint]—such property [as is regularly 
not divisible] should be distributed by equitable adjustment; else it 
would be useless [to the owners]’. These three half stanzas occur In 
many places, [as quotations from this author,] though not found in thew 
recular order [in his institutes of law.+] 


ANNOTATIONS. 


tain, that ‘* partition does annul a previous right and become the cause of the property, 
as inferred in the instance of partifion made by a father ;? adding reasons, Which are 
similatly cited by the commentator on the Daya-tatva, with the remark, “that the 
opinion delivered by Raghunandana is conformable to that doctrme” Whence also 
Jagannatha, in the digest of Hinda law, concludes, that “ Righunandana’s opinion 1s 
indirectly admitted even by Griktshna.” 


9. Or partition is &c.] This abridged definition of partition is intended by the 
author for a literal interpretation of the term vibhaga, conformably with its derivative 
scnse ; assuming, that the radical verb, bhaj, signifies to make known ; either “ because 
roots have numcrous significations,”’ according to the remark of Achyuta; or ‘‘ because 
that import 1s deducible from the proper meaning of the verb bhaj, to serve or adorc,” 
as stated by Mahegvara in his note on this passage. 


By refcrence of a particular share to a particular person.] So (rikishna completes 
ithe sentence. He adds “the making of property known, here signifies the casting of lots 
or other operation tending to the ascertainment of the right.” 


10. As directed by Vihaspati.] Raghunandana, in the Daya-tatva, citing the same 
text as propounding a distribution by difference of time, remarks, that “the rise and ex- 
tinction of various periodical rights to the same individual, must evidently be here admit- 
ted: or else a restriction of the general property vested in all.” 


Aged asks, “if the articles be sold by the possessor during his own turn, with- 
out the consent of the other periodical owners, does not the buyer obtain the complete 
poe for all the periods?” He replies, “‘ No: such interest only as the vendor held, 
is vested by the purchase in the buyer; and thus the purchaser, standing in the place of 
the seller, has the use of tile article in turn with the other proprietors.” 


‘In the houses of the several co-heirs successively.” ] According to some copies of 
Raghunandana’s Daya-tatva, the reading is ‘‘on successive days” dine dine, instead of 
gihe gihe “in the houses successively.” But the latter is the reading of the passage 
as cited in other compilations. ‘The whole passage, as it is here quotedby Jimita- 
vahana, consists of portions of three different stanzas ; which in Vihaspati’s text arc 
remote and in a reversed order; according to the quotation of the text in the Smiti- 
Chandrika Kalpataru and Ratnakara. 








* Crikishna. 
{ Oifhishna, 
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11. Does it not follow from the text of Néfrada, (“let sons regu- 

_.* larly divide the wealth when the father is dead”) 

11, Partition which authorizes sons to divide their father’s effects 
not create after his decease,* that sons have not property therein 
before partition? nor can partition be a cause gf pro- 

perty, since that might be misunderstood as extending even to the 


goods of a stranger. 


12. The answer is this: since it is the practice of all people to 

call an estate their own, immediately after the demise 

12, Butthede- of their father or other predecessor ; and the right of 
mise of a relation : {v6 

5c nase: property is acknowledged to vest without partition in 

the case of an only son; the demise of the relative is 

the cause of property. Consequently there is no room for any mis- 

construction. 


13. Acquisition is the act of the acquirer; and one, who has the 

a state of ownership dependent on acquisition, is the ac- 

18. Acquisition Quirer. Is not birth therefore, as the act of the gon, 

Y yightly deemed his mode of acquisition? and have not 

sons, consequently, a proprietary right, during their 

father’s life, [even without his being degraded or otherwise disquali- 

fied ;+] and not by reason of his demise ? and therefore is it declared 

“in some cases birth alone [is a mode of acquisition,t] as in the in- 
stance of a paternal estate.” 


That is not correct: for it contradicts Manu and the rest 

wi saauaeae After the [death of the] father and the mother, the 
. an erroncous brethren, heing assembled, must divide equally the 
paternal estate. for they have not power over it, while 


supposition. 
their parents live.”§ 


ANNOTATIONS. 


11. Does it not follow &c.] Does partition ascertain a pre-existent right? Or 
does it create the right itself? To both these doctiines objections are here proposed. 
Sons have not property before partition: for the father’s property, suggested by the rc- 
lative case in the phrase, “ their father’s effects ;” is an obstacle to it. Consequently 
partition cannot be the ascertainment of a pre-existent right. Qriktshna. 


Therefore, the property of the father, though deceased, would subsist until partition 
took place. Such is the import of the objection. Admitting this, and the inference that 
property arises from pee) alone, and that the father’s property is thereby divested ; 
what arm ensues? The author replies “partition cannob be a cause of property.” 


Mahégvara. : 
Nor can it extinguish a former right. For it might else be ee that, if stran- 


gers cast lots for the goods of one with whom they are unconnected, the property of the 
owner would be thereby annulled, and the right vested in the strangers. Crikislina. 


La tee no AS A! OEIC at 





* Narada, 13. 2. 

f Qrikishna furnishes this ciause. ; 
{ Supplied on the anthorty of Grikeshna and other commentators. 
Manu, 9, 104, 


15. Manu, (§ 14.) 
denies the son’s 
rightin his father’s 


life time. 
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15. Thus text is an answer to the question, why 
partition among sons is not authorized, while their 


parents are living: namely “because they have not 
ownership at that time.” 


16. It should not be argued, that the text intends want of inde- 


‘16. His text can- 
not intend mere 
dependence and 
control, 


pendence, like another passage of the same author, 
concerning acquisitions by a wife or son:* for there is 
no evidence of property then vested ; but, in the other 
instance, dependence is rightly supposed to be meant, 


since property is suggested by the plirase “what they earn” or acquire. 


- 1%. The son’s 
property in his 
own gains is re- 
quisite to his per- 
formance of roles 
ous rights there- 
with, 


18. Dévala de- 
nies the son’s 
rightsin the goods 
of his father yet 
living. 


19, No autho- 
rity declares a 
right by birth. 


17. Besides it would contradict revealed law, if 
these persons had not ownership even in that which isby 
them earned ; since religious rites, enjoined by the holy 
rite, and which must be effected by means of their 
own wealth, would be prevented. 


18, Dévala, too, expressly denies the right of 
sons in their father’s wealth. “When the father is 
deceased, let the sons divide the father’s wealth: for 
sons have not? ownership while the father is alive and 
free from defect.” 


19. Besides, if sons had property in their father’s 
wealth, partition would be demandable even against 
his consent : and there is no proof, that property is vest- 


ed by birth alone; nor is birth stated in the law as 
means of acquisition. 


ANNOTATIONS. 


17. Besides it would contradict the revealed law.] It would contradict those pas- 
sages of scripture which prescribe certain fasts and other religious rites to be observed 
by women. Mahegvara. 


Neither should it be argued, that: the religious rites may be accomplished with 
goods given for the purpose by the husband or father, &c. Jor, on that supposition, 
the husband’s relinquishment would vest property in his wife. But, in like manner as 
the right vests in him immediately upon his wife’s receipt of any thing from another per- 
son, so does it vest in him on her receipt of goods from himself. (rikshna. 

18. Free from defect.] Raghunandana, in the DAya-tatva, interprets ‘free from 
defect,” not degraded, and "cites Narada (13. 3.) “Ii the father be lost, or no longer a 
householder, &c.” § 32. 


19, Nor is birth stated in the law as means of acquisition.| The author apparently 
alludes to a passage of Gautama cited in the Mitakshara, and which expressly declares 
‘by birth alone a man takes ownership of wealth: so the holy instructors maintain.” 
Accordingly the commentators, Achyuta and Grikishna, question the authenticity of the 
text: and indeed it is not found in Gautama’s institutes. Qrikishna says “‘the text of 
Gautama, which is cited in the Mitakshara, is unauthorized; or, if it be authorized, it 
relates to the case of one, whose father dies while the child is in the mother’s womb.” 


ee at eee 


5 











4 Manu, 8, 419, 
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20. In some places it is alleged: but there, 

Perse eee y by the mention of bith, the relation of father and son, 

demise of the and the demise of the father are mediately indicated 

father, are causes as causes of property. 

of property. : 

21. The right of one may consistently arise from the act of 

_ another: for an express passage of law is authority 

Q1. Aright may for it; and that is actually seen in the world, since, 

accrue to oneby in the case of donation, the donee’s right to the thing 

theact ofanother; arises from the act of the giver; namely from his re- 

as in donation. linquishment in favor of the donee who is a sentient 

person. 


22. Neither is property created by acceptance; since it would 
follow, that the accepter was the giver: for gift con- 

22. Acceptance sists in the effect of raising another’s property; and 
of a gift is not that effect would here depend on the donee, in like 
“~ cause of pro-  inanner as a votary, though making a relinquishment 


a of a thing offered to a deity, is not a sacrificcr; but 


For gift pre. the priest alone is so denominated, as performing the 

cedes acceptance. act of presenting its relinquishment, which act was 

the purpose of the ceremony termed a sacrifice. Be- 

sides the word gift occurs in passages of law as signifying something 
antecedent to acceptance. 


ANNOTATIONS. 


This commentator adds as a reason, “Else a father who had male issue, would not be 
independent in regard to his own goods,” He subjoins an interpretation similar to that 
which oceurs in the Daya-tatva of Raghunandana, where the passage is explained in an 
entirely different sense upon an altered reading of it: and, after proposing another ex- 
position of it, he concludes thus: “1t must be therefore understood to be the implied 
sense, that, because the relation of birth is superior to every other, a sou, standing in 
that relation, has the right of succession to his father’s wealth immediately on the ex- 
tinction of his father’s right.” 


Raghunandana’s interpretation is this. The text of Gautama, which is cited in the 
Mitakshara, signifies, ‘“‘ the venerable teachers maintain, that, on the extinction of the 
father’s property, his son, not any other relative, may take his goods, because sons 
have a right to the wealth of their natural father by the very relation of birth, by which 
they are his issue, and which is superior to every other relation.” It does not mean, 
that sons have a right by birth in their father’s wealth, while his own property in it 
subsists; for that would contradict the text of Dévala. 


20. In some places.] That is, in some books, birth is 80 alleged. An authentic 
passage of this import, by a worldly writer, does occur. Grikrshna. 


21. From relinquishment in favour of a sentient person.| Since no right of 
ownership arises from mere relinquishment, such as the letting loose of a young bull [at 
a funeral,| the author adds the condition “ in favour of one who is a sentient person.” 
Crikishna, 


22. The word gift occurs in passages of law.] The particular passage of law 
which is here instanced, and the initial words of which are quoted by the author, is 
completed, with some variation, by the commentators Achyuta, Qriktshna and 
Mahegvara. ‘‘ Intending in his mind a proper object. of his liberality, let the giver 
pour water on the ground [to ratify his donation,] The ocean has its bounds; but a 
gift has no termination.” 


23. A doubt 
proposed. How 
can the property 
precede the appro- 
priation ? 
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23. Is not receipt acceptance ? ‘for the affix, in 
the word svikara, implies a thing becoming what it 
before was not ; and the act of making his own (svage 
kurvan) what before was not his, constitutes appropri- 
ation or acceptance (svikéra.) How then can proper- 
ty be antecedent to that ? 


24. The answer is, though property had already arisen, it is now 


24. Answer. Re- 
ceipt and accept- 


ance are means of 


acquisition though 
not crealing pro- 
perty, but render- 
ing it disposable. 


by the’act of the donee, subsequently recognizing it 
for his own, rendered liable to disposal at pleasure: 
and such is the meaning of the term ‘acceptance’ or 
‘appropriation.’ From its association with teaching, 
and assisting at sacrifices,* receipt (pratigraha) is, 
without question, a mode of acquisition, though it do 
not immediately create property: for, in the case of 
assisting at sacrifices and so forth, property in wealth 


so gained arises solely from the gift of the reward. 


25. Survival may 
constitute the 
right of succes- 
gion. 

Either that, or 
demise must doso. 


26. 


26. Manu, be- 
fore cited, de- 
clares property,ou 
the father’s de- 
mise, by authoris- 
ing partition 
then. 


25. Or the survival of the son, at the time of his 
father’s demise, may constitute his acquisition. Be- 
sides, in the case of goods left by a brother or other 
relative, the property of the rest of the brethren or 
other heirs, ee however reluctantly, be acknowledg- 
ed to arise either from his death or from the survival 
of the rest at the time of his decease. 


Hence [that is, because property is not vested in sons, while 


the father lives,f or because property is not by birth, 
but by survival,t or because the demise of the ances- 
tor is a requisite condition,§] the passage before cited, || 
beginning with the- words “after the [death of the] 
father,’ being intended to declare property vested at 
that period, [namely at the moment of the father’s de- 
ceasefl] recites partition which of course then awaits 
the pleasure [of the successor.] For it cannot be a 


ANNOTATIONS. 


93. The affix implies.] The affix Chivi, which affects the first member of the 
compound term svikara, bears the import here stated. 


96. Recites partition.] The recital of partition is intended as an indication of pro- 


perty arising at that period. 


Crikisnna. 


By the passage above gited (Manu, 9. 104.) if is not understood, eee 
lh 


must be made of the death of the father: but it 1s signified, that property, 


ich au- 


thorizes partition, takes effect fromshis demise. Mahegvara. 
If property be truly vested at that period, then partition at pleasure follows of 


course. 


— won 








For a precept teaches only what was not otherwise known. Mahegvara. 





* Manu, 10-76, and many similar passages, in which these are mentioned as three 
modes of earning wealth. 


Crikishna and Achynta. 


+ Chidamani. 


§ Mahéevara. 


~ {| Manu, 2.104, vide Supra § 14. 
€ So all the commentators interpret tlas passage, 
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precept, sincé the same result [respecting the right of partition,* at 
pleasure,t] was already obtained {as the necessary consequence of a 
right of property. | 


27. Nor can it be a restrictive injunction. For, as that is con- 

trary to the text of Manu “ Hither let them thus live 

27. He neither together; or let them dwell apart “for the sake of re- 

enjoms partition, Jigious merit ;’{ and as it produces visible conse- 

a we quences only [not any unseen or spiritual result,§] it 
at time. 5; ae : : : : 

can neither be an injunction for an immediate parti- 


tion, nor a limitation of the time. 


28. Besides, partition would’be admissible, only at the moment 

immediately following the father’s decease and not at 

98 Itwowdbe any later period; for there is not in this instance, as 

a limitation to in that of a-sacrifice on the birth of a child, an objec- 

that particular tion analogous to the hazard of the new born infant's 

ee life : and partition to be made at any time after the 

Ox would be su: father’s demise, while the sons live, and at their plea- 

perfluous if taken sure, is already obtained [as a necessary result of ob- 

with greater lati- vious reasoning, without need of a special precept for 
tude. the purpose. ||] ; 


ANNOTATIONS. 


An explanatory recital is introduced, for greater clearness, where the same result 
was already obtained from reasoning or authority. Chudamani. 


27 Nor can it be a restrictive injunction.}] If if can be understood as a precept, 
it should not be taken as an explanatory recital. It may therefore bea restrictive in- 
junction. Apprehending this objection, the author obviates it. Grikishna. 


It cannot be au injuaction; for Menu, by authorizing their living together, gives a 
sanction to their omission of partition. Mahégvara. 


Being followed by no spiritual consequences attendant on the performance or on 
the omission of it, partition cannot be restricted by a hundred texts. COrikishna. 
The option cannot be restricted by a hundred passages. Chidamani. 


28. Besides partition.] Supposing it to be a limitation of time intended for spiri- 
tual ends ; the author proceeds in his reasoning. Time subsequent to the father’s de- 
cease may be the moment immediately following it, or any time subsequent. On the 
first interpretation, the author says, Partition would be admissible only at the instant 
immediately following it. The condition being exclusive, it would be madmissible ata 
subsequent period. Might not partition nevertheless take place at a subsequent time, 
in like manner as the sacrifice directed to be performed when a child is born, and which 
should aecordingly be celebrated immediately after the birth of the infant, is deferred 
until the period of uncleanness end? The author replies to that. Since the period of 
uncleanness begins immediately after the sectidn of the navel string, the sacrifice should 
be first performed like other rites on the birth. But Gobhila directs, that the breast 
shall be given after the section of the string : and if that be defefred for so long a time, 
the infant’s throat will be parched and his life endangered. On account of this objec- 
tion, a postponement takes place. But no such objection exists in the present instance. 


* Chidimani. | Mahécvara. 
} Manu, 9.111. Vide Infra. § 37. § Crikishna. 
| Oriktshna. 





99, It cannot 
intend a prohibi- 
tionin the father’s 
ilfe-time. 


30. Manu cor- 
rectly interpreted, 
denies the right of 
sons during tlie 
life of parents, 
and affirms it after 
their demise. 


31. Demise in- 
cludes other 
causes of divesti- 
ture of property. 


32. 


32. Narada enu- 
merates several. 


Accordingly Narada says: 
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29. Therefore, the text of Manu must be argued 
[by you*] to intend the prohibiting of partition, al- 
though the son’s right subsist during the life of the 
father. But that is not maintainable. For it would 
thus bear an import not its own. 


30. Hence the texts of Manu and the rest [as 
Dévala § 18+] must be taken as showing, that sons 
have not a right of ownership in the wealth of the 
living parents, but in the estates of both when de- 
ceased. One position is conveyed by the terms of the 
text; the other by its import (a). 


31. Mere demise is not exclusively meant: for that 
intends also the state of a person degraded, gone into 
retirement, or the like; by reason of the-analogy, as 
occasioning an extinction of property. 


“When the mother is past 
child-bearing, and the sisters are married, or if the 
father be lost, or no longer an householder, or if his 
temporal affections be extinct.} 


ANNOTATIONS. 


Taking the second interpretation ; partition after the death of the father is at the 


rleasure of the successor. 


hus, since sons have not a right of ownership prior to their 


father’s demise, partition could not be then supposed ; and it follows, even without a 
precept declaring it, that the time for partition must be subsequent to-his decease. 
The limitation is therefore superfluous. Qrikishna. 


29. Ti would thus bear an import not its own.] The words ‘‘ may divide after the 
death of the father” would signify, differently from the obvious import of the terms, 
“may not divide while he lives.” Grikishna. 


30), 


One position is conveyed by the terms &c.] One position, namely the want 


of right, during the parent’s life, is expressed by the terms of the text: it is conveyed 


by the words “they have not 
parcnt’s demise, is the import deducible from the right of partion. 


ower &c.” The other, namely ownership after the 
Ciikishna &c. 


31. Gone into retirement or the like.] The order of a hermit, as well as the ex- 
tinction of worldly affections, is here comprehended under the term “or the like.” 


Crikishna. 


32. Accordingly Narada says.}] For since partition is recited, being here under- 


stood from the preceding passage in.which it was Lp rnetie 
cates the departure of property from the father an 
é ] 


Crikrshua. 


(Narada 13, 2.) this indi- 
the rise of propf 


y vested in sons. 





* So Crikishna supplies the text. Mahégvara says, ‘by you, who aver property 


dependent on birth. 


t Narada. 


+ Raghunandana. 


(a) Compare Secs. 25, 26 Supra, c. iii, s. 1. 19 enfra. Mit. ec. is. ui. 1. Mann. ix. 


104: 2. Maan. Pr. H. L. 104, 106. 


If a son die before his father, the Bombay Sadr 


Court seem to have held that the father’s wife will succeed on his death in preference 
to his son’s widow ; but if the father dicd first, then the son’s wife is heiress on her 
husband’s death and the mother-in-law gets only maintenance. Rembooucur y. Unnnury 
1 Borr. 415, —Z7, 
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33. “Lost” signifies degraded: “no longer a householder,’ 
ea His Pex ex: having quitted the order of a household.* if the 
plained. reading be “when he is exempt from death, then 

the sense is “ when being exempt from death (that is 
Variousreadings alive,) he is devoid of affections.” The variation in 
noticed. the reading is unfounded. 


ANNOTATIONS. 


“33. Lost signifies degraded &c.] Raghunandana, in the Daya-tatva, copies the 
first. part of this gloss ; and adds ‘therefore, if the right of property be annulled by death 
or by degradation, or by quitting the order of a householder, sons are entitled to parti- 
tion; and so they are, even though the right of property remain, if the father be devoid 
of wish for wealth which appertains to him.’ 


The coneluding part of Jimtta-vahana’s gloss is construed by Mahégvara as cen- 
suring the reading which had been just mentioned. But most commentators understand 
it as an allusion to another not specified. Achyuta remarks, that three several varia- 
tions of the text are exhibited in the Prak&cga and other compilations. According 
to the first (nivttté cha’pi ramanat,) the meaning is “if he be destitute of virile 
power.” In the two last (nirapekshé chigarane and nirasté chapy agarane) both first 
terms have the same import with the concluding term. The variation in the reading is 
groundless, says this author, being wanting in many books. 


The reading preferred by Jimita-vahana, ane in which he is followed by Raghu- 
nandana, is vinashte vapy acarane “ lost, and no householder.” he variation, noticed 
by him in the text, is nivrtté va’pi marandt, “exempt from death ;” and the authority 
for it is Halayudha, according to a remark of Chandegvara in the Vivada ratn4kara. 


Crikishna observes, ‘when such is the reading of the third verse of the stanza, 
then it is an epithet of “one devoid of affections.” The author uses the words, 
“ when” and ‘‘then” to indicate his disapprobation. The reason is, that the epithet is 
superfluous.’ The author’s allusion to a reading not specified is referred by this com- 
mentator to one of those exhibited in the Prakaga, as before mentioned: viz. nivitte 
vapi ramanat. 


But the author of a commentary bearing the name of Raghunandana, considers the 

author’s censure as relative to a term in the text, nishpriheé (devoid of affection) a sup- 

osed reading for vinashte (lost.) ‘This however appears tu be a mistake, as is remarked 
y Achyuta, for no such reading occurs. 


In the same commentary it is further observed, that, in the Vivada Chintamani, the 
text is read nivrtte ramané shai (when the sexual passions have ceased.) The remark is 
true. But that is only a transposition of the common reading (nivitté chapi ramane,) 
which occurs in the Mitakshara and many other.-compilations, and which is defended by 
the author of the Viramitrodaya against JimGta-vahana’s supposed rejection of it, or of 
the equivalent reading (nivitté ch4’pi rananat.) 


The author of the Daya rahasya follows the reading ascribed by Chandégvara to 
Hal&yudha, and noticed by Jimita-vahana. He says ‘ while the father is exempt from 
death, that is, alive, there are two periods of partition: ont, “ when the mother is inca- 
pable of bearing if®ue ;” the other, ‘(when the fgther is devoid of affections.” He 
quotes Jimiita-vabana’s reading of the text and interpretation of it; and proceeds thus: 
“Tf thre father be no householder,” that is, if be become an anchoret or ascetic, and “ if 
he be devoid of affections,” if he do not care for his wealth; if there be a relinquish- 
ment on his part through aversion from trouble, though Ke continue to be a householder; 
then, the father’s voluntary relinquislment, his quitting the order of a householder, and 
his degradation from his class, are declared to be causes of annulling his property.” 





OL CL EE i COSCO OAL 


* The commentators notice another reading of this passage: gthasthdcramAga- 
rane, not preserving the order of a householder 7 instead of gthasthagrama-rahite, 
Without ihe order of a houscholder? 


‘ 
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34, Here also, to show, that the sons’ property in their father’s 

_ wealth arises from such causes as the extinction of his 

_ By authori- worldly affections, this one period of partition, known 

zine Best to be at their pleasure, is recited explanatorily : for - 

anaes ae Pian the recital is conformable to the previous know- 
perty to be then 5 ; oe : 

vested. ledge ; and the right of ownership suggests that know= 

ledge. oe en 


35. Since any one parccner is proprietor of his own wealth, par- 

tition at the choice even of a single person is thence 

35. Partition deducible; and concurrence of heirs, suggested as one 

ie be sada case of partition, is recited explanatorily in the text 

y any one of the «tho brethren being assembled &c.*” Else, since as- 
cu-helrs. : . emai aps 

semblage implies many, there could be no distribution 

between two; for no passage of law expressly propounds a division be- 


tween two co-heirs. 


36. Is not the eldest son alone entitled to the estate, on the de- 
mise of the coheirs ? and not the rest of the brethren 2? 
36. Isnotthe for Manu says: “The eldest brother may take the pa- 
firstbornsole heir? = ¢rimony entire; and the rest may live under him, ag 
under their father.’f And here cldest intends him 
As hi who rescues his father from the hell called Put :+ and 
s hinted by - 2. ; « ee 

ae not the senior’survivor. “By th€® eldest, as soon as 
born, a man becomes father of male issue, and 1s exone- 
rated from debt to his ancestors; such ason, therefore, is entitled to 
take the heritage. That son alone, on whom he devolves his debt, and 
through whom he tastes immortality, was begotten from a sense of 

duty : others are considered as begotten from love of pleasure.”§ 


ANNOTATIONS. 


There are other variations in the reading of this important text, which it appears 
unnecessary to notice, as they do not concern Jimita-vahana’s exposition of it. 


34. To show, &c.] Literally ‘From showing’ (jnyapan&t ;) that is, for the pur- 
pose of ‘ showing’ (jnyapanaya.) Crikishna. 


In the manner before explained ; by means of declaring partition. Achyuta. 


The recital is conformable to the previous knowledge.] How is it a recital of what 
was known to be at their will; since will isnot even mentioned ? The author replies, 
“Tt is conformable to the previous knowledge.” Without will, there is no partition ; 
therefore, by declaring partition, will is suggested. The recital of partition conforms tu 
that. Mabegvara. 


35. At the choice of a single’ person.] At the choice of one out of 
Achyuta. « 


Since he has full power in right of ownership, partition by the’choice of one is an 
inference of reasoning. Crikishua. ’ 


36. Who rescues his father from the hell Pul.] This isan allusion to a passage 
of Manu and others.{| Vide infra. C. 11. Sec. 1. § 31. 


* Manu, 9. 104. Vide Supra, § 14. t Manu, 9. 105, 
¥ Vide Infra. C. 5.§ 6. & C. U1, Sect. 1. § 31. 

§ Manu, 9, 106 & 107. Vide Infra. C. 11. Seci. 1 § 32, 

|| Manu, 9,136. Vishnu 15, 43. 
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$7. Not so: for the right of the eldest [to take charge of the 


37. No, But 
he, or any capable 
brother, may as- 
sume the manage- 
ment withthe con- 
sent of the rest, as 
declared by Na- 
rada, | 

Manu authorise 
separation of co- 

ells. 


therefore, lawful.’ 


whole] is pronounced dependent on the will of the 
rest. Thus N&rada says: “Let the eldest brother, by 
consent, support the rest, like a father ; or let a younger 
brother, who is capable, do so: the prosperity of the 
family depends on ability.”* By consent of all, even 
the youngest brother, being capable, may ee the 
rest.(b) Primogeniture is nota positive rule. For Manu 
declares: “Hither let them thus live together, or let 
them live apart for the sake of religious merit: since 
religious duties are multiplied apart, separation is, 
By the terms “together or apart,” and “ for the 


sake,” he shows it optional at their choice. 


38. Two peri- 
ods of partition 
are admitted. 


38. Thus there are two periods of partition: one, 
when the father’s property ceases; the other by his 
choice, while his right of property endures. 


39. But three periods must not be admitted ; one, when a father 


ow. Not three 
periods; reckon- 
ing for one, the 
time when the an- 
cesior’s worldly 
inclinations cease, 
his wife being then 
incapable of bear- 
ing more issue. 


dies ; another, when he is devoid of worldly regards, 
and the mother’s courses have ceased; and a third by 
his own choice, while the mother continues to be capa- 
ble of bearing children, and the father still retains 
temforal affections. For, if the cessation of the mo- 
ther’s courses be joined, as a condition, with the extinc- 
tion of the father’s worldly inclinations, it might be 
concluded, that partition could not take place among 
sons, however desirous of it, when the father becomes 


a hermit (his temporal propensities being extinguished ;) since the ces- 
sation of the mother’s courses cannot yet have happened {while she is 
still between thirty and forty years of age:;] for the nubile age, as 
ordained by Manu,§ is twelve years for a girl to be married to a man 
aged thirty, and eight years for one to be espoused by a man aged 


ANNOTATIONS. 


38. Thus there are two periods of partition.}| Although the annulment of the 
father’s property, by his own relinquishment, must necessarily be admitted, in the in- 
stance of partition by his choice; since partition, mentioned by the author, could not 
else take place; nevertheless two periods are stated by discriminating the cessation of 
property from the will to divide it. In fact, since it is an easier explanation, the 
period when the father’s right ceased without special intention of investing another 
with the property, is the only reason of the son’s succession to the heritage. There are 
not two periods of succession : for that would be a troublesome exposition. This mode 
of interpretation is consonant to Chidd4man’s opinion, @rfkishna. 


The notion entertained by a certains writer, that the only period is when the 
father’s property ceases, must be rejected as absurd. Achyuta. 


(6) See further as to management c. lii.s. 1.15 infra: 2 Coleb. Dig. 189, 528, 533: 
1 Strange H. L. 199: 2 Ibid. 252, 339, 342: 1 Morl. Dig. 444: as to debts meurred by 
a manager and the distinction when one of the members is a minor, see Husoomanper- 
saud Pandayv. Mt, Babooee Munraj Koomveree, 6 Moo. I. A. C. 3938: Yindava ~ 
Mudali v. Felli dmmdl, 1 Mad. H. C. Rep. 398.—~Ld, ; 





* Narada, 13. 5, + Manu, 9. 111, t Crikishna, § Manu, 9. 94. 
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twenty-four ; ‘and the age prescribed for entering into another order is 
fity years. 


40. Ifit be said, the extinction of passions, without any condi- 
wi tion annexed to it, marks the period for a division of 
40, Or without , ; é ; z 
Pai condition: the father's estate: that is denied; for it might be 
thence inferred, that partition would not take place, 
although the father were a degraded person, if he were not at the same 
time devoid of temporal regard. 


41. Four peri- 41. But,if this .be pronounced to be another 
a period of partition, then four distinct periods would 


arise: ]. the demise of the father; 2. his degra- 
dation; 3, his disregard of secular objects ; 4. his own 
choice. 


Souieu, -auetadt: 
tion, disregard of 
worldly ubjects, 
choice. 


42, The alleged power of sons to make a partition, when the 


father is incapable of business [by reason of extreme 


42. The son’s 
power of making 
a partition, in 
ease of the father’s 
Incapacity, is an 
erroneous suppo- 


0 @X- 


age, &c.*| has been asserted through ignorance of ex- 
press passages of law [to the contrary.] Thus Harita 
says: “ While the father lives, sons have no indepen- 
dent power in regard to the receipt, expenditure and 
bailment of wealth. But, if he be decayed, remotely 
absent, or afflicted with disease, let the eldest son ma- 
nage the affairs as he pleases.”*-+ So Sankha and Likhita 


explicitly declare: “If the father be incapable, let the 


Hart vee OF eldest manage the affairs of the family, or, with his 
Senki i consent, a younger brother conversant with business. 
Likhita 4 Sn Partition of the wealth does not take place, if the 


father be not desirous of it, when he 1s old, or his men~ 


ANNOTATIONS. 


Bat when the father, for the sake of obviating disputes among his sons, determines 
their respective allotments, continuing however the exercise of power over them, that 
is not partition: for his properly still subsists, since there has been no relinquishment 
of it on his part. Therefore, the use of the term partition, in such an instance, is lax 
and indeterminate. Griktshna. 


39. But three periods must not be admitted.] The author here opposes the 
doctrine maintained in the Mitdkshara; as is remarked by the commentators Acbyuta, 
Crikishna and Mahecvara. 


Grikishna observes on the author’s argument: ‘ Since a damsel, twelve years old; 
being married to a man aged thirty, will be only thirty-two years of age when he is fifty ; 
and a girl of eight, being espoused by a man of twenty-four, will have attained only 
thirty-four years, when her husband reaches fifty ; it must follow,’ says the author 
‘that partition could not take place. But this reasoning is not accurate: for the post- 
ponement of partition is admissible, lest gong born after his retirement, if his passions be 
not axbingulaked, and his wife accompany bim to the wilderness under the option allow- 
ed by the law,t should be thus deprived ofa maintenance. But, if he retire to the wil- 
derness at the later period described by the legislator,§ there is nothing to prevent par- 
tition at that time, since the cessation of the mother’s courses must have previously 
takeu place,’ 











* Grikishna. + In the Vivada-ratn&kara this is read Kamadané, “if he be pro- 
digal,” (or bestow wealth, according to his mere pleasure ;) and the Prak4ga is cited for 
the other reading, Kaman diné “as he pleases, (or with the father’s consent,) if he’ 
decayed (that is, poor.’’) t Manz, 6, 3, Manu, 6. 2, 
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tal faculties are impaired, or his body is afflicted with a lasting disease. 
Let the eldest, like a father, protect the goods of the rest ; for [the sup- 
port of] the family is founded on wealth. They are not independent, 
while they have their father living, nor while the mother survives.” 


43. These two passages, forbidding partition when the father is 

incapable of business, or when he labours under a last- 

43. Which for- ing disorder, direct, that the eldest son should superin- 

bid partion in tend the household, or a younger son who is conver- 

Saul iron uy sant with business. The text last cited, therefore, 

ie of the estate, runs “not if the father desire it not;” and it was 

by mistake that 1t was written “if he be incapable 

An erroneous of business, partition of the wealth takes place, 
reading noticed. = 


44 Two periods 44. Therefore two periods only are rightly af- 
yuan’ aie firmed : one, when property ceases by the owner's de- 
ei, aw. AE gradation from his tribe, disregard of temporal mat- 


owners property ‘ . 
Gonses Shits ters, or actual demise; the other by the choice of 


he chooses to father, while his property still subsists. 
divide, 


ANNOTATIONS. 


42 Thus Warita savs.| The passages, cited inthe text, have been here trans- 
lated. in conformity to the juterpretations of Jimitta-vahana’s commentators ; they are 
differently explained by other compilers; and in some places read differently. 


43. And it was by mistake, that it was written.] It does not clearly appear 
where J{mita-vahana found the reading which he here censures. Chiddmani, Achyuta, 
and Griktshna understand the erroneous reading to have consisted in the substitution 
of one phrase for the other (karyakkhaimné pitart instead of na tvakamé pitari.) But 
Maheevara supposes the error to have consisted ia the interpolation of the erroneous 
passage, including the words ‘ partition of the wealth.’ According to him the text 
means “not if the father desire not, when he is old, &c.” na tvak4me pitari and the 
words “partition of wealth if he be incapable of business” (karyakkhamé pitari 
tktha-vibhagah) are an interpolation which is here condemned. Neither of these va- 
riations occur in the text, as cited by the authors of the Kalpatara, Ratndkara and 
Viramitrodaya; who all agree with Jimita-v4hana in the reading of this passage. But 
a cdlifferent text is quoted from Sankha in the Mitakshara, Smftichandrika, Chintamani, 
Mayikha, and Viramitrodaya ;* and its import is the reverse of the one above cited, 
‘Partition of wealth takes place, though the father be not desirous of it, if he be old, 
or his mind be perverted, or his body be afflicted with a lasting disease.” ‘The author 
of a commentary on the Daya-bhaga, to which Raghunandana’s name is affixed, supposes 
that to be the reading to which Jimita-vabana here alludes ; censuring it as an errone. 


ous quotation in the Mitaksharé. i 
45, When the mother is past child-bearing.] Mother here denotes generally any 
wife of the father. Qrikishna. me 


Since the condition is stated by way of illustration, it intends generally the impos. 
sibility of further male issue. If therefore it be possible, that the father should baye 
issue by another wife, partition should not be made. Achyuta. 

Even then, when the father’s wife is incapable of bearing issue, partition is by the 
father’s choice. me 


* It is ascribed to Harita, instead of Cankba, hy the compiler of the Vyavahara 
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45. The condition “when the mother is past child-bearing,” 


45. The restric- 
tion concerning 
the father’s wife 
being incapable of 
child bearing re- 
gards the patri- 
mony. 


sistence. 


regards wealth inherited from the paternal grand- 
father. Since other children cannot be borne by her, 
when her courses have ceased, partition among sons 
may then take place: still, however, by the choice of 
the father. But, if the hereditary estate were divided 
while she continued to be capable of bearing children, 
those, ‘born subsequently, would be deprived of sub- 


Neither would that be right: fur a text expresses, “They 


who are born, and they who are yet unbegotten, and they who are 
actually in the womb/b), all require the means of support: and the dissi- 
pation of their hereditary maintenance is censured.” + 


46. »It is because there are two periods of partition, in the case 


46. Passages of 
the law intimate 
onc period of par- 
tition, when pro- 
perty ceases; and 


another, by the 
choice of the 
owner, 

47. The res- 


triction concern: 
ing the marriage 
of sisters incul- 
cates the obliga- 
tion of disposing 
of them in marri- 
ave, 

Like an injtnc- 
tion concerning 
debts of the fa- 
ther. 


of the father’s wealth, that Manu, Gautama and others, 
avoid the word “dead,” and use the term “ after.’t 
Since the father’s right then ceases, the term “ after,” 
is employed to express that sense. Hence this is one 
period of partition, Another, regulated by his choice, 
while he does retain worldly affections, is indicated by 
the text “a son born after the division, &c."§ 


47. Th@econdition “and when the sisters are 
wnarrie |! does not. intend a distinct period, but in- 
culcates the necessity of disposing of them in mar- 
riage: as the text of Narada “What remains of the 
paternal inheritance over and above the father’s obli- 
gations and after payment of his debts, may he 
divided by the brethren; so that their father continue 
not a debtor ;’! is intended to inculcate the obligation 
of paying the father’s debts, not to regulate the time 
of partition. 


ANNOTATIONS. 


_ 46. This is one period of partition.] The period when property ceases, is one of the 
periods of partition.] The other, different from the cessation of property, is the moment 
of the father’s choice. Grfkishna. 


It is the moment of his will to divide his property. Achyuta, 


47. Qver and above the father’s obligation.] Or sums, of which payment had heen 
promised by him. Achyuta.® 


* Narada, 13. 3. 


(6) See 7 Moore 1. A. Ca. 182, and infra ch. vii, sees. 11, 12.—Zd. 


+ Vyasa. The close of this passage is read otherwise in the Mitakshara Smftiséra, 
Prakaga, Chintamani, &c., viz “No gift or sale should be made.” Raghunandana in the 
Daya-tatva, Criktshna, and Vidydvachespati in the Daya-rahasya, copy Jimata-vahana’s 
reading of the passage. 

t Manu, 9,104. Gautama, 28. 1. 


| Nérada, 13, 3, 


§ Manu, 9. 216.. Narada, 13, 43. 
@ Narada, 3. a2. 
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48. From that text of Narada, it results, that co-heirs, making a 


48. For the fa- 
ther’s debts must 
be discharged, or 
he apportioned on 
the co-heirs; be- 
fore partition of 
his wealth, And 
the mother’s 
debts, before her 
goods are divided ; 
as YAjfiavalkya 
directs. 


49. The res- 
triction conccrn- 
ing daughters may 
regard the succes- 
sion to their mo- 
ther’s goods, 


50. Conclusion. 
The periods for 
dividing the fa- 
ther’s possessions 
are two. 


49, 


partition, may apportion the debts of their father or 
other predecessor, with the consent of the creditors, or 
must immediately discharge the debts. For such is 
the purpose of ordaining a partition of the residue 
after payment of debts. Accordingly Y4jiavalkya 
propounds the distribution of a mother’s wealth, re- 
maining over and above her debts. “ Daughters share 
the residue of their mother’s property, after payment 
of her debts: and the male issue, in default of 
daughters.”"* This will be fully considered under the 
head of debt.t 


49. Or the restriction may signify, sthat the 
mother’s effects should be shared by the sons, if their 
sisters have been given in marriage: but, if they be 
unmarried, the inheritance is held in common with 
them. ‘This will be explained in due time.} 


50. It is thus established [by reasoning, as 
well as by positive law,§] that two periods exist 
for the partition of wealth appertaining to a father 
[whether acquired by hiinself or inherited from ances- 
tors. }|| 


ANNOTATIONS. 


The mother’s effects.] Other than such as were received by her at her marri- 


age: for it will be shown, that the son’s right of succession to such goods is subsequent 


to the daughter’s son. 


Crikishma. 


50. It is thus established, &.] When partition is made by the father, his choice 
only is requisite, if the estate were acquired by himself; but if it be an estate inherited 
from ancestors, his will, joined with the circumstance of the mother being past child- 
bearing, is required, Qrikishna, Diyakrama. 


* Yajiiavalkya, 2.128. Vide Infra. C. 3. § 4. 


+ The author refers to his treatise on debt, which is not extant; if indeed it were 


ever completed. 


t See chapter 4. 


§ Crikishna. 
| Mahecvara. 
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Partition, made by a Father—of property uncestrul,—and of his 


own acquisitions. 


]. In the next place, the period for the distribu- 

1, Vihaspati tion of an estate left by a paternal grandfather or 

authorizes partl- other ancestor, is propounded(c). On that subject Vi- 

haspati says “On the demise of both parents, partici- 

nomoreissuemay pation among brothers is allowed: and even while 

be expected, they are both living, it is ment if the mother be past 
child-bearing.”’* 


2. This passage does not relate to the father’s wealth ; for the 

text, concerning the exclusive right of a son born after 

2. This relates partition,t would be without relevancy: since there 

atone can be no son born when the woman is past child- 

the restric. bearing. Nor can it be supposed to relate to the mo- 

tion concerning ther's goods: for she would thus be stript of her 

the wife being wealth. The condition, that she be past child- 

past child-bearing bearing, must then relate to the estate of the grand- 
regards that. father or other ancestor. 


3. Neither can the circumstance of her being 
3. It is no rea- : : oe : 
son of partition, past child-bearing, be a cause of partition, indepen- 
independently of dently of choice: for there can be no partition with- 
theowner’schoice. out a will to make it. 


4, Ifit be asked, ‘admitting a choice, whose must it be? The 

4. Partition is ®nS8wer is, ‘the father's ;’ as deduced from the text 

by the father’s Of Gautama: “After the [demise of the] father, let 

choice: asintima- sons share his estate. Or while he lives, the mother 
ted by Gautama. be past child-bearing, and he desire partition.”} 


ANNOTATIONS. 


also 

the mother 

father’s estate, not the father’s: for the Succession of a son born after partition is In this 
case provided ‘for. Ragh. Daya-tatva. 


(c) Sec as to the alienation of ancestral estate, 2 Coleb. Dig. 98: 1 Strange H. L. 
200: 1 Macn. Princ. H.L. 2, 4, et seq. 4.6: Maen. Cons. H. L. “4, 5, 242, 340: 2S. D. 
A. Rep. 214 in Dayakrama Sangraha 96, referred to m 1 Moil Dig. 38,—Z£d. 


Vide infra, C. 3. § 1. + Manu, 9-216. Narada, 13, 44. 
Gautama, 28, 1—9, 
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5. One period 
of partition is 
after the death of 
both parents. 

It should not 
be made while the 
mother is living. 
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5. Hence aa such is the import of Vihaspa- 
ti’s text*] the decease of both parents is one period 
[for the partition of the grandfather's estate :+j and 
since “parents” are here exhibited in the dual num- 
ber, a division of the father’s estate, among brothers 
of the whole blood, ought [in strictnesst] to be made 
only after the decease of the mother. 


6. The mention of the mother’s demise, does not here imply par- 


6. This does 
not relate to her 
separate property. 


tition of her goods: since the phrase “even while they 
are both living” cannot relate to the mother’s separate 
property. It must be understood as relating to the 
property of another person ; for the legality of parti- 


tion in the instance of survival is there propounded, (as appears from 
the word even,) in the same case, in which the demise of both parents 
was declared a reason of distribution. The death of the mother must 
not be expounded as relative to her goods. This subject will be fully 


considered in its place.§ 


7. One period 
as above. The 
other by the 
choice of the fa- 
ther, provided the 
mother be past 
child-bearing. 


7. Therefore the death of both parents is one 
period for partition of an estate inherited from a 
grandfather or other amcestor, and the other is by 
the choice of the father when the mother is past child- 
bearing. 


8. <A division of it does not take place without the father’s choice ; 


8. But not with- 
out his consent: 
as appears from 


since Manu, Narada, Gautama, Baudhdyana, Cankha 
and Likhita, and others, (in the following passages, 
“they have not power over it,’ || “they have not own- 


many passages of 


ership while their father is alive and free from defect,’{ 
anu, &c. d 


“while he lives, ifhe desire partition,’** “ partition of 
heritage by consent of the father,’ “ partition of the estate being au- 
thorized while the father is living,” &c.ft) declare without restriction, 
that sons have not a right to any part of the estate, while the father is 
living, and that partition awaits his choice : for these texts, declaratory 
of a want of power, and requiring the father’s consent, inust relate also 
to property ancestral ; since the same authors have not separately pro- 
pounded a distinct period for the division of an estate inherited from 
an ancestor. 


"@ 


* Crikrslina. + Crikishna. 
t Mahegvara supplies this limitatiou of the text. 
§ Chapter 4. 
Manu, 9. 104. Vide. § 14, 
Cited as from Narada, but is part of a passage of Dévala, 
%** Gautama, 28. 2. +} Baudhayana. 
tt Cankha, and Likhita. 
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9, The text of Yajnavalkya (“ The ownership of father and son is 


9, A text of 
Y4jfiavalkya con- 
cerning the equal 
right of father and 
son, cited and ex- 
plained. 


the same in land which was acquired by his father, 
or in a corrody, or in chattels,’*) properly signifies, 
as rightly explained by the learned Udyota, that, 
‘when one of two brothers, whose father is living, and 
who have not received allotments, dies leaving a son; 
and the other survives; and the father afterwards 


deceases ;; the text, declaratory of similar ownership, is intended to 


A grandson, 
whose father is 
dead, shares with 
his uncle the 
grandfather’s es- 
tate. 


. obviate the conclusion, that the surviving son alone 


obtains his estate, because he is next of kin(d). 
As the father has ownership in the grandfather's es- 
tate: so have his sons, if he be dead. There is not in 
that case, any distinction founded on greater or less 
propinquity ; for both equally confer a benefit by of- 


fering a funeral oblation of food, as enjoined at solemn obsequies,’ 
Such is the author’s meaning. 


10. And a great 
randson, whose 
father and grand- 
father are dead, 
shares the great 
grandfather’s pro- 


perty. 


1l. Ifthe text 
be otherwise ex- 
plained, grand- 
sons, whose father 
is living, would 
participate with 
their fathers and 


ara nln 


10. Accordingly a great grandson, whose father 
[as well as grandfathert] is deceased, is in like man- 
ner an equal claimant with the son and grandson. For 
he likewise presents a funeral oblation. 


11. But, if sons had ownership, during the life 
of their father, in their grandfather's estate, then, 
should a-division be made between two brothers 
one of whom has male issue and the other has none, 
the children of that one would participate, since 
[according to your opiniont]) they have equally 
ownership. 


ANNOTATIONS. 


9. The learned Udyota.] It is not agreed, who is the author here cited by Jimi- 


ta-vahana. The commentator Chidamani says ‘some author or compiler so named.’ 
Mahegvara retains the name exhibited in the tcxt and calls him Udyota. But Griktshna 
hints, that his appellation is Divakara. While Achyuta interprets the phrase as com- 
mendatory of an unnamed writer: and Raghunandana, or the commentator who has as- 
sumed his designation, intimates, that the author himself has here delivered his own 
doctrine. Udyota is again mentioned in another place. Vide C. 11: Sect. 6. § 32. 


The text of Yajfiavalkya isthus expounded in Raghunandana’s treatise entitled 
Daya-tatva. ‘In regard to the land, a oe or slaves, though acquired by the 
grandfather; as the father has the property of them, in right of lis being the person 
who presents a funeral oblation at solenin obsequies, so, if his property cease by death 
or other cause, his sons have a right, though their uncle survive, to so much as should 
have been their father’s share.’ 


_.. Where a Hindi died possessed of real property and leaving a son and grandson 
an equal right descends to each and not to the son alone. Duyashunkur Kasseeram y. 
Brijoullubh Moteechund, Sel. Rep. 4], cited 1 Morl. Dig. 307.—7"” 


* Yajilavalkya, 2. 122. + Maheevara, t Grikishna. 
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12, The former | 


interpretation a- 
grees with the 
context. 


13. Corrody, 
mentioned in the 


precedi text, 
explained. 
14. Chattels 


intend slaves. 


15. Or the meaning of the text (§9) ma 


15. Or the text 
may under- 
stood as forbid- 
ding the unequal 
division of pro- 
perty ancestral, 


HINDU’ LAW-BOOKS. 


12. Itshould not be objected that such cannot 
be the meaning of the text, as not being the subject 
ioc tpeai for the case of grandsons by different 
athers, was the proposed subject. 

18. A “corrody” ({9) signifies what is fixed by, 
a promise in this form, “I will give that in every 
month of Kartik{.” 

14. “Chattels.”] From their: association with 
land, slaves must be here meant. . 
be, as set forth by 
Dh&régvara, ‘A father, occupied in giving allotments 
at his pleasure, has equal ownership with his sons 
in the paternal grandfather's estate. He is not 
privileged to make an unequal distribution of it, at 

is rae as he is in regard to his own acquired 
wealth.’ 


16. So Vishnu says “ When a father separates his sons from him- 
16. Thatagrees self, his will regulates the division of his own acquired 


with a passage of 
Vishnu. 


wealth. But, in the estate inherited from the grand- 
father, the ownership of father and son is equal.”* 


17. This is very clear. When the father separates his sons from 


17. The father 
may distribute his 
own acquisitions 
as he pleases, but 
not the patri- 
mony. 


himself, he may, by his own choice, give them greater 

or less allotments, if the wealth were acquired by him- 

self: but not so, if it were property inherited from the 

Hoarau because they have an equal right to it. 
‘he father has not in ~ ~ 

cretion. 


ANNOTATIONS. 


12. Was the proposed subject.] It was the subject of the preceding passage in 


Yajiiavalkya’s text.t 


18, Acorrody.] The author explains corrody (nibandha) as signifying any thing 
which has been promised, deliverable annually, or monthly, or at any other fixed periods, 


Crikishna, 


Raghunandana, in the Daya-tatva, cites from the Kalpataru this definition, “A fixed 
amount granted by the king or other authority, receivable from a mine or similar fund,” 


14. Slaves must be meant. ] Immoveables and bipeds are mentioned together in a 


subsequent text. 


From that association, it is inferred, that the term chattel here in- 
tends biped or slave. 


Chidamani. 


For ifthe term intend substance in general, the mention of land and corrody, and 
the specific notice of chattels, would be superfluous. Achyuta. 

15. Asin regard to his acquired wealth.| He may not in this case, as in the dis- 
tribution of his own property, (for there he had the option,) give unequal shares to his 


SOnS. 


Daya-tatva. 





* Vishnu, 17. 12. Vide Infra. §55. and § 76, 
+ YAjfavalkya, 2. 121, 


18. The doc- 
trine of the Mi- 
thkshara, &c. con- 
cerning equal par- 
ticipation of fa- 
ther and son, and 
the right of the 
latter to require 

artition, is re- 
jected. 


19, Other texts 
similarly forbid an 
equal division. 


20. It is 


20. The father 
takes a double 
share as usttal; 
and the partition 
is by his choice. 


21. 


21. A passage 
of Manu = and 
Vishnu, exempt- 
ing from partition 
the patrimony re- 
covered by the 
father, unless by 
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18. Hence [since the text becomes pertinent by 
taking it in the sense above stated ;* or becauge there 
is ownership restricted by law in respect of shares, 
and not an unlimited discretion ;+] both opinions, that 
the mention of like ownership provides for an equal 
division between father and son in the case of pro- 
perty ancestral, and that it establishes the son’s right 
to require partition, ought to be rejected. 


19. Other texts should be explained in the very 
same manner. 


consequently true, [since the texts above cited 
do not imply co-ordinate ownership,t] that the father 
has his double share of wealth inherited ‘from the 
grandfather or other ancestor; and that a distribu- 
tion takes place at the will of the father only, and not 
by the choice of his sons. 


“Tf the father recover paternal wealth [seized by strangers, 


and§] “not recovered [by other sharers,|| nor by his 
own father{] he shall not, unless willing, share it with 
his sons: for*in fact it was acquired by him.’** In 
this passage, Manu and Vishnu, declaring that he shall 
not, unless willing, share it, because it was acquired by 
himself, seem thereby to intimate a partition among 
sons even against the father’s will, in the case of here- 


ANNOTATIONS. 


18. Both opinions ought to be rejected.| The opinions, here rejected, are those 


of the author of the Mitaksbhara and others. 


(rikishna and Achyuta, 


19. Other texts.] <A text of Vihaspati, concerning the equal power of father and 


son over property moveable or immoveable, acquired by the gran 


to. Mahegvara. 


father, is here allu ed 


Such text must be interpreted as forbidding an equal distribution of the grand- 


father’s property, among the grandsons, by their father. 


Crikishna. 


20. Hashis double share.] It is true, that he has two shares, since passages, 
which will be hereafter cited, authorize him to reserve a double allotment when _parti- 
tion is made in his lifetime. Qrikishna, Chid4mani, and Achyuta, 


At the will of the father.}] By the text of Gautama before cited (§ 4,) partition 
depends on the father’s chdice. Grikishna, &c. 


21. 


And not according to his own pleasure. ] 


Not according to his mere will : but 


as choice governed by dread of sininclihes, Thus it must be understood, that, if they 
be able to subsist by other means, there is no offence in his giving them no sbare of land 
or similar property recovered by him. For it is the unequal distribution of patrimony 
aot so retrieved, that is prohibited. (Orikishna. 


and Achynta, + Maheevara. t Achyuta. 
| Crikzshna and Achyuta, 


Mahecvara, ** Manu 9, 209. 


his free will, does 
not authorize the 
sons to demand 
partition of other 
pagel ony against 
is will. 
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ditary wealth: not acquired [that is, recovered,] by him. 
But here also, the meaning is, that a father, setting 
about a partition, need not distribute the grand- 
father’s wealth which he retrieved: but must so dis- 
tribute the rest of it, and not aecording to his own 
pleasure. Those authors do not thereby indicate par- 


tition at the choice of sons. i 


22, The father has ownership in gems, pearls and other move- 


22, Moveables, 
though inherited, 
may be unequally 
divided at plea- 
sure, like new ac- 

uisitions. So 

4ifiavalkva 


ables, though inherited from the grandfather, and 
not recovered by him, just as in his own acquisitions; 
and has power to distribute them unequally, as Yajfia- 
valkya intimates. “ The father is master of the gems, 
pearls and corals, and of all [other moveable property :] 
but neither the father, nor the grandfather, is so of 
the whole immoveable estate.”* 


23. Since the grandfather is here mentioned, the text must re- 


23. His text 
expounded. 


late to his effects. By again saying “ all’ after speci- 
fying “ gems, pearls, &c.” it is shown, that the father 
has authority to make a gift or any similar disposition 


of all effects, other than land, &c., but not of immoveables, a corrody and 
chattels [i. e. slaves.] Since here also it said “ the whole,” this pro- 


Manu incul- 


meen mae ey 


hibition forbids the gift or other alienation of the 
whole, because [immoveables and similar possessions 
aret] means of supporting the family. For the main- 
tenance of the family is an indispensable obligation ; 
as Manu positively declares. “ The support of per- 


sons who should be maintained is the approved ineans of attaining 


heaven. 


master of a family] carefully maintain them.”, 


24, A small 
par of the im- 
moveables may 
be aliened, though 
the gift of the 
whole be forbid- 
den, 


But hell is the man’s portion if they suffer. 


Therefore [let a 


99. 


24. The prohibition is not against a donation or 
other transfer of a small part not incompatible with 
the support of the family. For the insertion of 
the word “ whole’ would be unmeaning [if the gift of 
even a small part were forbidden. §] 


ANNOTATIONS. 


23. By again saying “ all.”] The separate use ‘of the term “all” must be meant 


to suggest gold and other moveables. 


For it cannot be an epithet of gems, &c., since it 


does not agree in number. (rikishna. 





* Cited also as a passage 0 
Raghunandana in the Daya-tatva. 





f Yajiiavalkya by Qriktshna in the Dayakrama, and 
But the quotation in the MitAksharé, (whence it has 


been evidently taken,) is anonymous. 


f Grikishna. 


+ Not found in Manu’s Institutes, N 
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5. The pro- 25, From the express mention of immoveables, 
hibition regards a prohibition is inferred by the analogy exemplified in 
land, pensionsand the loaf and staff, against the gift or other transfer 
slaves. of a corrody or of slaves. 


26. But, ifthe family cannot be supported without selling the whole 

immoveable and other property, even the whole may 

26. But,ifne- be sold or otherwise disposed of: as appears from the 

cessary, the whole obvyious*sense of the passage ; and because it is directed, 
Le that a man should by all means preserve himself. 


27. Itshould not be alleged, that by the texts of Vy&sa (“A 

27. Texts of gle parcener may not without consent of the rest, 
Vyasacited. They make a sale or gift of the whole immoveable estate, 
do not disable nor of what is common to the family.” “ Separated 
the owner from kinsmen, as those who are unseparated, are equal in 
aliening his pro- yesnect of immoveables : for one has not power over the 
peri: whole, to give, mortgage or sell it.”*) one person has 
not power to make a sale or other transfer of such property. For here 
also [in the very instance of land held in common,f] as in the case of 


ANNOTATIONS. 


25. The loaf.and staff] This example of analogy, to which frequent allusion is 
made in argumentative writings, is variousiy stated. According to one explanation, 
the reasoning, exemplified by it, is analogy drawn from association, According to 
another, it is an argument a fortiori. A loaf having been left suspended on a staff, the 
loaf is missing and the staff is observed to have been gnawed by rats: it is concluded, 
that the loaf Fae been devoured by them. A staff being thrust through loaves, these 
are necessarily brought by bringing the staff. Other explanations are given: but the 
result is similar. Qrikishna, Mahegvara, &c. Also Ragh. Daya-tatva. Vide infra. C, 3. 
§. 15. in notis. 


A prohibition is inferred,] The prohibition extends to a corrody and slaves, be- 
cause they are exhibited in conjunction with land. (Yajiiavalkya 2. 122.) Mahegvara. 


Because the three are yoked together. Crikishna. 


26. As appears from the obvious sense, &c.] For the obvious sense of the passage 
inculcates the obligation of maintaining the family. 


In like manner, if there be no land or other permanent property, but only jewels 
or similar valuables, he is not authorized to expend the whole: for the reason holds 
equally. But the declaration of a power over moveables supposes the existence of both 
sorts of property. It should be so understood, CGrikishra. 


27. [Tt should not be alleged, &c ] To refute Chandecvara’s doctrine, that gift 
without the consent of co-hcirs, is invalid; and that such gift, though actually made, 
must be set aside, as the mere semblance of donation; the author states it by way of 
objection. Grikishna, Achyuta on Daya-Bhaga. Kagivdma on Daya-tatva. 

The anthor here imagines an objcction to the opinion which he himself entertains, 
that a gift or other alienation madé@ by an unseparated brother, or co-heir, is valid like 
a transfer made by a father. Ragh. on the Daya-bhaga. 


In fact, the requiring of the assent of co-hcirs in the case of separated brethren, is 
for the purpose of ascertaining the fact of partition and settling the limits, like the con- 
sent of townsmen and neighbours. Therefore the transfer is valid without the concur- 
rence of a separated co-heirs: as has been shown in the Mitaksharé. Ragh, D&ya-tatva. 








** Both stanzas are here ascribed by Jimaté-vahana (and similarly by Orikishna) to 
Vyasa; but the second is cited in the Ratnakara as a passage of Vihaspati. 


t Crikishua Dayakrama, 


28. But the texts of Vyasa (§27,) exhibiting a prohibition, are in- 
98. They show tended to show a moral offenee: since the family is 


a motal offence, distressed by a sale, gift or other transfer, which 
But do not invali- argues a disposition in the person to make an ill use 
date the transfer. of hig power as owner. They are not meant to invali- 


date the sale or other transfer. 


29. So likewise other texts (as this, “ Though immoveables or 
bipeds have been acquired by a man himself, a gift or 
ae ee sale of them should not be made by him, unless con- 
§ mus 5l- : ” ‘ . 
‘req, Wening all the sons,”) must be interpreted in the same 
many eae manner. For here the words “should” “be made” 
must necessarily be understood. 


ANNOTATIONS. 


On the question whether goods held in common may or may not be aliened by one 
of the parceners, some maintain, that joint property may not be given away by one par- 
cener, because joint or common property is mentioned in a text of Manu* among things 
not fit to be given. It is accordingly declared by two passages of Vyasa,} that a single 

arcener has not power to make a gift or other alienation. The notion of these writers 
1s, that a sale or other transfer made by the will of a single parcener, is invalid, because 
all have property in the whole wealth; for they maintain a common right to the whole, 
vested in all, ‘That is wrong: for a common property vested in all is denied by the 
author of the Daya-bhaga, because there is no proof of it. (Qrikishns, Dayakrama. 


Separated kinsmen.] This is according to the reading in the Mitakshard, Déya- 
bbaga, Daya-tatva, Viramitrodaya, &c. But in the Smfttichandrika, Périjata, Kalpataru, 
Ratnacara, Chintimani, &., the reading is Dayadah, “heirs,” instead of SapindAb, 
“kingmen.” However, Chandecvara remarks, “heir” here signifies sons, &c. And the 
term is so explained by the author of the Prakaca. 


98. Not to invalidate the sale.] Since there is not a general property of the 
whole, a community of rights, consisting in there being numerous owners to the same 
thing, does not exist: and community signifies only the state of not being separated. 
But here it is the notion of the author of the Daya-bhaga, who maintains a several 
right to a part vested in each person, that nothing prevents a donation or other trans- 
fer of the coparcener’s own share, even before partition, since a common property is 
already vested in him. Qrikishna, Dayakrama. 

29. Must be understood.] It should not be asked why may not the words understood 
be “is” “valid” or “is” “possible”? ? Were it so, the verb could not be governed by 
the same term with the participle (“convening.”) Griktshna on Daya-bhaga. 


(c) The opinion of Jagannatlia (2. Cole. Dig. 56,215) and of the authors quoted 
by him on the general question of alienations by one of several co-parceners without 
consent of the rest, decidedly is that the sale or transfer is valid so far as concerns the 
seller's own share, but not so for the shares of his co-heivs who were not consenting, 
Jimita-vahana is not so explicit; but it does not appear from his text or the observations 
of his commentator that his doctrine can be understood as going any further than to 
maintain the sale or alienation by a father of a family, for the whole patrimony, without 
consent of his sons, or by a co-heir for his own share of the inheritance, without the 
assent of the co-parceners, 1 Morl. Dig. 40. p. l— 


* The passage here cited is not found in Manu’s institutes, and is quoted by most 
compilers from Vibaspati. The author of the Vivada Chandra has silently introduced 
into it, a reading, which, if genuine, would make it confirm the contrary doctrine. For, 
as read by him, the passage in question enumerates void gifts, 


+ Cited in the text, 
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80. The pre- 80. Therefore, since it is denied, that a gift or 
cept is infringed, Sale should..be made, the precept is infringed by 
but the transferis making one. But the gift or transfer is not null: for 
not null, a fact cannot be altered by a hundred texts(a). 


31. Accordingly [since there is not in such case a nullity of gift 

or alienation.*] N&rada says: “When there are 

31. Thisinfer- many persons sprung from one man, who have duties 

i corrobo- apart, and transactions apart, and are separate in 

. f hr Pies business, and character, if they be not accordant in 
ge 0 rada. F : : 

affairs, should they give or sell their own shares, they 

do all that as they please, for they are masters of their own wealth.” (6) 


ANNOTATIONS. 


30. A fact cannot be altered by a hundred text.] Ifa Brahmana be slain, the pre- 
cept “slay not a Brahmana,” does not annul the murder : nor does it render the killing 
of a Br&hmana impossible. What then P it declares the sin. Ragh. on D&ya-bhaga. 


31. Narada says.] The passage of Narada’s institutes, here cited, is otherwise in- 
terpreted by different compilers; and is generally understood as declaring the separate 
sad independent right of co-heirs, who have made a partition. It is so expounded in the 
Smitikhandrika, Ratndkara, Chintamani, Viramitrodaya, &c. But, in the present quo- 
tation, it is appareutly understood as relating equally to divided and undivided shares. 


The author of the Viramitrodaya giving asummary of this doctrine, says, ‘J{mfiita- 
vahana, having cited two passages of Vyasa (§27), affirms, that they are not intended to 
incapacitate a single co-heir for making a sale or gift; since he has property defined to 
be a power of disposal at pleasure, in the case of immoveables, precisely as in that of 
other effects ; and since those texts cannot declare null an actual gift consisting in the 
relinquishment of the property; for the fact cannot be altered by 4 hundred texts. But 
the prohibition is levelled against wicked persons, and is intended to declare the aliena- 
tion sinful, because it is injurious to the family, if there were no sufficient cause for the 
alienation, such as the distress of the family or the like. So the texts (§29) relative to 
separated co-heirs must be explained as above. Accordingly Narada authorizes generally 
a sale or any other alienation (§31). Since the text specifies the reason, ‘* because they 
ali of their own wealth,” it relates to immoveables; for it would else be im- 
pertinent, ; 


Crikishna and Achyuta on the Daya-bhaga of Jimita-vahana, Kagirima on the 
Daya-tatva and Raghunandana, remark on Narada’s text (13.14.) ‘ This relates to gift 
or alienation by a well disposed man. But the prohibition was relative to an ill disposed 
person. [Consequently there is no contradiction.{] It is here expressly declared, that 
the gift or alienation is valid without consent of heirs. And thus the prohibition of 
gift or sale of the whole estate, unless in distress, must be understood as especially re- 
garding immoveables (land, &c.) rather than chattels (gems, pearls, coral, &c.) But, if 
this relate to a man’s own acquisitions, the preceding text (§22) would be impertinent. 
[For he had of course power over them, since they were acquired by himself.§) 

(a) See Eshanchund Rai v. Eshorchund Rat, 18. D. A. Rep. 2 and Colebrooke’s 
note 1 Morl. Dig. 38. See toe, 1 Strange, H. L. 24.—£. ; 

(2) Each of the holders of separate shares of one hereditary zamindari may sell his 
share to whom he pleases, and the other shtrers have no necessary right of pre-emption, 
Ramrutun Sing v. Chusder Naraen Rai,1 8. D. A. Rep. 1, see Colebrooke’s note 1, 
Mor]. Dig. 685.—Zd. | 


_ _™* Narada, 13, 42-48. Several variations occur in the reading of this passage ; par- 
ticularly in the third and fourth verses of the first stanza; as Samyak, well, for Pithak, 
apart ; and Kityeshu for Karyeshu. 

T Griktshna and Acbyuta, 


+ Achyuta, § Kacirama on Daya-tatva. 
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32. We resume the subject. 


88. Recapitu- 
Jation. The text, 
(§ has been 
rightly expounded. 
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Thus, for the reasons before stated. 
since the equal participation of father and son in the 
estate of the grandfather or other ancestor would be 
incongruous ;* and since it cannot be intended by the 
text (§ 9) to confer on sons a right to demand parti- 
tion; that text must either be meant to prevent an 


unequal distribution depending solely on the father’s pleasure, [accord- 
ing to Dh&recvara’s interpretation; § 15.¢] or it must intend the 
equal right of a nephew whose father is deceased, to share with his 
uncle; [conformably with the other exposition. § 9.1] 


33. Thus [since sons have not power to require 


a Me Petite partition §] a division even of wealth inherited froin 
of the father. the grandtather must be made by the sole choice of 


When the mo- the father. But, with this difference, that it is requisite, 


ther is past child- 
bearing; if the 
estate be heredi- 
tary. Or after the 
father’s demise. 


the mother should have ceased to be capable of bearing 
issue : whereas, in the instance of his own acquired pro- 
perty, partition takes effect without that condition. 
But, after the demise of the father, it takes place 


equally in the case of both sorts of property [the 
father’s estate or the grandfather's ||| without distinction. 


34. Therefore the periods of partition are two, 


oe ne petlocs even in the case of wedlth inherited from ancestors. 


of partition are 
LWO, 


ANNOTATIONS. 

32. We resume the subject.] The sons have not a right to participate equally 
with the father in the grandfather’s estate, and that partition is not exigible at the 
will of grandsons, are positions which constituted the subject under consideration. 
Chidamani and (rikishna. 

: Partition of the estate of a paternal grandfatlcr or other ancestor, was the subject. 
Achyuta. 


Since equal participation would be incongruous.| For a reason which will be 
subsequently stated. (Qrikishna. 


For it is provided by positive institute QJ] (§ 35.) that the father shall Lave two 
shares of such property. Mahégvara. 


Since it cannot be intended &c.] For the rcasons before mentioned. Grikishna. 


34. The periods are two.] The cessation of the father’s property, by death or 
otherwise, and the father’s own choice, provided the mother be incapable of bearin 
more children, are the two periods here meant. But in fact, whether it be an heredi- 
tary estate, or his own acquired property, the time of the father’s property ceasing is 
the only admissible period of partition. The distinction is, in the case of dividing tis 
grand-father’s estate, that the circumstance of the mothey’s being incapable of bearing 
more children is associated with it. This should be understood; for, even in the in- 
stance ofa distribution made by the father, his property in the share receivable by his son 
is annulled by his own relinquishment. Elsé, if the father’s property subsist, his goods 
could not become heritage, nor be subject to partition ; since bis sons hayeno previous 
vested right. Crfkishna. 











* Mahecvara reads ‘ since the ordaining of equal participation, &c. would be in- 
congruous :’ mserting the word Vidhana, which is omitted by Grikishna in his reading, 
of this passage. 

+ Mahegvara, 


|} Chadamani, 


+ Conformably with Udyota’s exposition. Mahegvara. § (rikishna, 
{| Narada, 13, 12, Vide § 
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35. In such case, if the father voluntarily make a partition with 

85. The father his sons, he may reserve for himself a double share of 

takes a double Property ancestral. Virhaspati, saying “The father 

share of the pa- may himself take two shares ata partition made in 

trimony; as or- his life time;” and Narada,* “Let the father, making 

dained by Mi a partition, reserve two shares for himself; do so or-' 
pati and Narada. Jasin, without restriction. 


36.. Besides, a double share of the grand-father’s 
wealth is the father’s due by this {followingt] 
argument. 


37. Deductions of a twentieth part (with the best of all the chat- 
tels,) and of half a twentieth, and of a quarter thereof, 

37. For anclder are propounded by a passage of Manu: (“The portion 
~“‘" ~takestwo deducted for the eldest is the twentieth part of the 
heritage, with the best of all the chattels ; for the mid- 

dlemost, half of that; for the youngest a quarter ot 

it,’t) and shares increased by one portion, by half of one, and by a 
quarter, are propounded by other passages of the same author: (“Ifa 
deduction be thus made, let equal shares of the residue be allotted: 
but if there be no deduction, the shares must be distributed in this 
manner; let the eldest have a double share; and the next born. a share 
and a half; and the youngest sons each a share: thus is the law 
aaa Guatann: settled.” §) Gautama likewise, after directing, that 
“A twentieth part shall belong to the eldest, besides a 
pair [of goats or sheep,] a car, together with beasts that have teeth in 
both jaws, and also a cow and bull ;”|| (7. &. a pair of goats, or the lke, 


36. This is con- 
firmed by analogy. 


ANNOTATIONS. 


85, Without restriction.] According tothe author’s own doctrine, the double al- 
lotment concerns hereditary property only, and is consequently propounded with discri- 
mination of cases. But, according to the opinion of his opponent, who admits the double 
share inthe case of the father’s own [acquired] property, the allotment of such share is 
here declared in regard to the grand-lather’s estate also, since there is uo specified restric- 
tion of it to the father’s wealth. Ragh. on Daya-bhaga. 

36. By thisargument.] Having in the preceding paragraph shown, that a double 
allotment for the father is ordained by express passages of law, the author proceeds to 
show by the following reasoning, that, since a double share is allotted to the elder brother, 
two shares musta fortiori be given tothe father who is entitled to greater reverence. 
Makecvara. 

37, Middlemost.] Here the word middlemost intends the next after the eldest : 
and those born after him are all comprehended under the term youngest. (rikishna. 

_ A pair of goats &c.] Or of sheep or other cattle, But kine are separately men- 
tioned. Crfkishna. ° - 
_ Provided the cattle benumerous.] But if they he few, the distribution should be 
adjusted in proportion io the deduction receivable hy the eldest. Crikisina. 


; A house.] Ahabitation other than that which is the father’s abode. For so 
ordains, = = 


* Narada, 13. + Chtdamani, , &e. 
Manu, 9, 112. § Manu, 9. 116—117. | Gautama, 28. 5. 
¥ 
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a car with horses or other beasts having teeth in both jaws, and a bull 
together with a cow; all this shall belong to the eldest;) and after di- 
recting, that “Cattle blind of one eye, or aged, dwarfish, or disfigured, 
shall belong to the middlemost, if there be more than one ;’* (i. e. aged 
or old, dwarfish or stunted, disfigured or having a distorted tail; these 
shall appertain to the middlemost, provided the cattle be numerous ;) 
and after further directing, that “A sheep, grain, iron, a house, and, 
together with a cart, one of each sort of quadruped, shall be given to 
the youngest ; all the residue shall be equally divided ;’+ (i. e. a sheep 
and other things, as specitied, shall be allotted to the youngest; but 
let the brethren divide equally the whole of the residue ;) has by the 
following passage allotted to a, double share to the eldest: “Or let the 
first born have two shares, and the rest take one apiece.’} 


‘38. It must not be argued, that the eldest has a double share al- 
lotted to him as the acquirer of the wealth. For the 

38. Notasac- allotment of two shares is directed “if there be no de- 
quirer of the duction :” now a deduction could not be supposed in 
WEALD: the case of an acquisition ; and, since the middlemost 
and youngest are not, inasmuch as they are acquirers of the property, 
distinguished from the eldest, the assigning of a share and a half, or 
other less portion, [as a share and a quarter,§] to them, would be in- 
congruous, and the use of the term “ eldest,” &c. would be impertinent. 


39. Accordingly, in the case of a partition between an appointed 
daughter and a true legitimate son, Manu ordains, 

39, But inright “A daughter having been appointed, if a son be after- 
era rake wards born, the division of the heritage must in that 


nu ins ! ae case be equal, since there is no right of primogeniture 


that right to the for the woman.”|| Thus propounding equal partition, 
appointed daugh- because there is no right of primogeniture in this 
ter. instance by reason of her sex, the anthor thereby inti- 


mates, that a male would have had a double share [in right of his being 
eldest. J 


40. In regard to what is said, that as in the instance of the Ho- 

40. The maxim, 1&@K&, @ passage of revelation to this effect, “The Holéka 
that more is not Ought to be performed,” is assumed for the justifica- 
to be assumed tion of the practice of celebrating that festival which 


ANNOTATIONS. 


39. <Accordingly.] Since priority of birth determines the right to a superior al- 
lotment. Achyuta. . 
Since the right to a double share is founded on primogeniture. Qriktshna. 


40, Asin the instance of the Hol4k&.] <The author proceeds to refute the Opinion. 
of some writer, who reconciles the matter on the principle of the reasoning taught under 
the head of Holaké&. Mabegvara. 


It is the 8th topic in the third chapter of the 1st book of Jaiminf’s Mimdusé. Vide 
infra. C.6.Sect.1.—§ 22. 


* Gautama, 28. 6, + Gautama, 28. 7—8. { Gautama, 28.9—10. 
§ Grikishya. {| Manu, 9.134. Videinfra.C, 10.§2. =f Ragb. on Daya-bhdga, 
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than is necessary, is in use among the Prfchyas; (for it can be sutflici- 
does notauthorize ently justified by such a passage ; and one, containin 
the assumption, passage ; al , g 
that the precept the word Prachya or other restrictive term, need not 
relates to an ac- be supposed, since the proof of it would be burden- 
quirer. some ;) 80, in this case likewise, a passage of revelation 

in these words, “ Let the acquirer take a double share,” 
must be inferred, and not one contaiing the word “eldest” or other 
restrictive term. That argument is not right; for, in the one case, the 
practice observed by the Préchyas can be justified by a general precept 
of revelation, which must be presumed to that end. It should not 
alleged, that one containing the term Prachya must be supposed for 
the sake of justifying the omission of that festival by others than 
Pr&chyas. Omission, consisting in non-performance, is no fit reason for 
presuming a lost revelation. But, here, since Manu and the rest use 
the word “ eldest,” a passage of scripture containing that term ought 
to be presumed to justify its insertion; not one exhibiting the word 
“acquirer ;” since there is no neccssity for assuming this: nor is there 
any special authority for the proof of one containing both terms. It 
should not be alleged, that, since it is necessary to suppose a revelation 
for the purpose of authorizing the acquirers double share in other 
cases, that may be the origin of the law in this case also, for ‘it is an easy 
conclusion, and the word “eldest” may ony the acquirer. The re- 
verse is equally possible; fSr if, a revelation containing the term 
“eldest” be supposed, even the word “acquirer” might just as well be 
presumed to signify eldest, since there is no ground of preference. Be- 
sides, on the same principle of facility, a supposed passage of scripture, 
containing three, four, or more terms, may be any how inferred from 
reasoning ; and the terms of the whole law may be made to relate to 
it, by interpreting them according to analogy and metaphor; and thus 
may you demonstrate your skill in the law. Therefore, since an esta- 
blished practice, or a sentence of memorial law, from which a passage 
of scripture is to be inferred, may be sufficiently justified by assuming 
a passage in which the particular practice is described, or the words 
of the law are contained; more should not be presumed. And such is 
the import of the reasoning, instanced under the head of Hol&ké, 


41. Accordingly [since primogeniture and acquisition are sever- 

41. Vasishtha ally, and independently of each other, reasons for the 
distinctly assigns llotment of a double share.*} Vasishtha, having 
two shares tothe ordained a double share for the eldest brother, sepa- 








e ANNOTATIONS. 

The Holéka is the festival pf spring (Vasanta,) and is observed by the Prachyas. 
Crikishna. ° 

It is called Holaka or Holi. The Pr&chyas are the orientals contrasted with the 
Udichyas, or people of the north, and DAkshinatyas, or people of the south. The cele- 
bration of the Holf is peculiar to the eastern Hindis, as the festival or worship of Ka- 
ranjarka is peculiar to the southern Hinds. See Griktshna, &. 

41. “Would be impertinent.] For two passages of one author cannot signify the 
same thing; since one of them would be superfluous. Crfkishna. 


* Crikishna and Acbyuta. 
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eldest brother, rately propouuds the allotment of two shares to the 
and Pi tothe ac- acquirer. Thus, after premising “Partition of heritage 
nee among brothers,”* he says: Let the eldest take two 


shares ;"> and at no great distance adds: “He, amongst them, who has 
made an acquisition, may take a double portion of it.”"t Two shares 
being thus ordained by this author in right of acquisition, his direction 
for a double allotment, to be given to the eldest brother, would be 


impertinent, 


42, The right of taking a double share, too, is not confined to 


42. Vrhaspati 
authorizes two 
shares in 1ight of 
birth, knowledge 
and virtue. 


the case of primogeniture. Thus, ee SAYS: 
“The eldest by birth, by science, and by gond qualities, 
shall obtain a double share of the heritage, and the 
rest shall share alike: but he is as a father to them.” 
If the allotment of two shares were only in right of 
acquisition, the mention of birth, science, and good 


qualities, would be useless. 


43. The allot- 
ment of two shares 
concerns partition 
among brothers of 
the whole blood 
only, or of the half 
blocdonly. The 
deduction of a 
Lwentieth, &., re- 
gards the half 
blood, as is hinted 
by Vthaspati. 


43. This double portion is applicable to the case 
of partition among whole brothers [or among half 
brothers only; §] and the deduction of a twenticth. part 
for the eldiest is relative to partition among brothers 
of both the whole and the half blood. For Vrhaspati 
says: “All sons of regénerate men, born of women 
equal by class, should share alike after giving a deduc- 
tion to the eldest.” || 


44. Since partition among sons born of several wives, equal by 


44, For this be- 
ing restricted to 
the half blood, the 
other relates to 
the whole blood. 


whole blood. 


43. 


eg of Manu’s Institutes, (9, 15 : 
orn at a partition among the sons of a Gidra man. 


class, is here stated as preceded by a deduction, it fol- 
lows, that the doctrine of a double share relates to the 
case of whole brothers: and this is proper, for the 
elder brother has the greater weight among his bre- 
thren, from the circumstance of his being of the 


ANNOTATIONS. 


hat no deduction is allowed in favor of the first- 
Jimuta-vahana’s commentators, 


All sous of regenerate nih Kullaka Blia'ta infers from this and the following 
t 


Chidamani and Criktshna, oppose that doctrine, and assert the right of a Cadra’s eldest 


son to the established deduction. 
laka Bhatta’s opinion. 


But Raghunandana, in the Daya tatva, supports Kul- 
Tue arguments are long., r 





* Vasishtha, 17. 36. 


+ Vasisht’ha, 17. 37. 


t Vasishtba, 17. 42. 


§ Grikishna aud Achyuta. . 


{| Manu, 9. 156. 


Though here cited from Vihaspali; but it is quoted from Manu 


in the Daya-taya, Calpatura, Ratndcara, &c. 
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45, The deduction also of one in ten cows, &c., must not be 


45. The deduc- 
tion is disallowed 
in the case of bro- 
thers equally me- 
ritorious. 


made. So Manu declares: “ Among brothers success- 
ful in the performance of their duties, there is no 
deduction of the best in ten, ee some trifle, as a 
mark of greater veneration, should be given to the 


firstborn.’* 


46. By the reasoning thus set forth, if the elder brother have 


46. Thus th; 
elder brother be- 
ing entitledto two 
shares of the patri- 
mony, surely the 
father shall have 
two shares of it. 
That is hiuted by 
Vihaspati. 


two shares of the father’s estate, how should the 
highly venerable father, being the natural parent of 
the brothers, and competent to sell, give or abandon 
the property,and being the root of all connexion with 
the grandfather's estate, be not entitled, in like cir- 
cumstances, to a double portion of his own father’s 
wealth? Vrhaspati, extending to the eldest son the 
right to a double share because he is like a father, 
as expressed in a passage above cited (§ 42,) does 


thereby intimate a maxim, that the father shall have two shares: and 
the maxim is actually propounded by Vrhaspati; for he ordains such 
an allotment in general terms: “The father may himself take two 
shares at a partition made in his life-time.” So N&rada says: “ Let 
Nérada’s text the father, making a partition, reserve two shares for 
35) again cited. himself; and the mother shall take an equal share with 
her sons, if her husband be deceased.”+ 


47, A father, distributing the goods, may take two shares for 
himself. The construction of the sentence isnot, “A 

47. And ex- father, distributing his own goods, may take two 
plained. shares :’ for that would contradict the doctrine before 


stated, 


ANNOTATIONS. 


45. Successful in the performance of their duties.] It is here understood, that all 
equal good qualities. But, if endowed with supeiiur qualities, the eldest has his 
reyular deduction. Chtidamani. 

The meaning is ‘though successful.’ But, if incapable, the rather shall there be no 
deduction. Mahegvara. 

46. Extending to the eldest son.] By ascribing to the firstborn equality with 
the father, it is implied, that, in like manner as the father hasa right to two shares, 
when a partition of his own father’s estateis made by him with his sons and grandsons, 
sv isthe eldest son entitled to a double portion of his own father’s wealth, wien parti- 


tion ismade among brothers. Crikishna. 

47. That would contradict it.] It would be inconsistent with a passage of Vishnu 
above cited ({ 16) and with the text of Harfta (§ 57.) Grikishna and Mahéevara. 

It would contradict the foregoing reasning (§ 36, &c.)in regard to a double share of 
the grandfather’s property. Achyuta. 

It would be at variance with the argument, that, ifan elder brother have two shares, 
when the grandfather’s estate isdivided, surely the father should have as much, Chu. 
dimani. 











* Mann, 9. 115. 


+ Already cited, § 35, + Narada, 13. 19, Already quoted, § 35. 
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48, There cannot 


pation of father 
and sons in the 
patrimony. 

For either the 
goods must be in 
common, and con- 
sequently there 
could be no parti- 
tion ; 
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Besides, if the father and son are to share 
equally the grandfather's wealth, [under texts decla- 
ratory of their similar or equal rights,*] it must be 
affirmed, that as much as is the father’s share, s0 much 
{in number and quantity,t] is the son’s: not, that the 
the very same effects, and same in quantity, which are 
the father’s, are also the son’s: for thus the property 
would be in common; and it might be concluded, that 
like the goods of husband and wife, no partition there- 
of could take place. 


49. Now, if the case were so, [that is, if sons were entitled to 


Or, if the 
20n have an allot- 
ment of equal 
amount, the eldest 
brother and his 
sons taking two 
shares a_ piece, 
would leave but 
little toa younger 
brother, 


share with their father allotments of equal amount, 
while his property continued ;] the eldest, together 
with his son, would have four shares, if two must be 
allotted to his son,. at the same time that two are al- 
lotted to the eldest himself in right of primogeni- 
ture: and one share only would belong to another 
brother. Thus, if the eldest brother have many child- 
ren, and equal portions must be assigned to them, as 
to their father, a mere trifle would remain for a 
younger brother, which would be in contradiction to 


great authorities, - 
50. As for the text of Vrhaspati: “In wealth acquired by the 


50. A passage 
of Vihaspati con- 
cerning equal par- 
tition, forbids an 
arbitrary distyi- 
bution. 


quired goods. 


51. Or it relates 
to a son of two 
fathers (one natu- 
ral and one adop- 
tive.) 


grandfather, whether it consist of moveables or im- 
moveables, the equal participation of father and of son 
is ordained :” its meaning is, that the participation 
shall be equal or uniform, and the father is not entit- 
led to make a distribution(a) of greater or less shares at 
his choice, as he may do in the instance of his own ac- 


It does not imply, that the shares must be alike. 


51. Or the text, declaratory of equal shares, may 
relate to a father who is himself son of two fathers ; 
[one natural, and the other the adoptive parent. ] 


ANNOTATIONS. 


It would be incompatible with the right of reserving more or less [than a regular 
allotment’ of his own acquired property. Ragh. on Daya-bhaga. 

The last explanation is wrong, for this doctrine has not been before stated. Achyuta, 

48. Incommon] Asingle article, becoming the subject of two rights of property 
predicated of two persons, is property in common. (rikishya. 


51, 


Or the text may relate. ] Chiid4mani understands the author to propose the 


second interpretation (which is founded ona text of Vankba as by him explaincd ;) be- 
cause this passage of Vthaspati propounds the father’s want of independent power in 
regard to all property moveable or immoveable, and is consequeutly irreconcileable to 
other texts which allow his dominion over gems, pearls and the like, but deny his inde- 
pendence in regard to immoveables, a corrody or pension, and slaves. But Criktshna and 
Achyuta restrict moveables in this place to signify slaves ; and thus reconcile those texts. 
They expound “ equal” as it were alike. As the father is a sharer, so is the son. 


(a) See 1 Strange, H. L. 24.—Ed. 
T Achyuta, 





4) Mahegvara, 
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59. The text of 52. The passage, which declares that “ the 
YAjiiavalkya has ownership of the father and son is “the same,” has 


b lready ex- 
ie Py Wr Me been already expounded (§ 9. &c.) 


53. Moreover, it is said, if that father be eldest, as rescuing his 
53. Itis said, Own father from the misery to which a childless per- 
that, being aneld- son is doomed, it is assuredly reasonable, that he 
est son, the fa- should have an allotment twice as great as his own 
ie cour vipeagertty sons, in the same case in which he would have double 
his ae as with the allotment of his brothers, because he was as a 
his brothers; but father to them, for it is through him, that his sons are 
but not unless he connected with the hereditary property. But if he be 
be eldest. not the eldest sou of his father, he takes only an equal 
share with his sons. 


54. That is not accurate. For, since a share and a half, or other 

54. That is Specific allotment, is ordained for the middlemost 

wrong: he should @nd other sons, it is assuredly fit, that the father 

have two shares should have a double share, in right of paternity ; and 

in right of pater- it is not proper on the part of yourself and the holy 

nity. writers, to direct the equal participation of father 
and son in general terms. 


55. Besides, the allotment of two shares to the father is not pro- 

55 The allot. perly applicable to his own acquired wealth; as ap- 
meut of a double pears from the circumstance, that the distribution of 
share cannot re- it follows his choice. The precept regarding that 
late to acquired allotment would be superfluous, since he may, at his 


hoalas ate choice, have either more or less than two or than three 


as he pleases. shares. Nor can the text be restrictive, for it would 
It is so declar- contradict Vishnu, who says: “ When a father sepa- 
ed by Vishnu. rates his sons from himself, his own will regulates 


the distribution. - But, in the estate inherited from the grandfather, 
the ownership of father and son is equal.’* 


56. The meaning of this passage is, ‘In the case of his own 
.. acquired property, whatever he may choose to re- 
of Ae ee serve, whether half, or two shares, or three, all that 
is permitted to him by the law: but not so, in the case 

of property ancestral.’ 


ANNOTATIONS. 
52. Already expounded | In the two modes above stated, (§. 9. and 15). 
Achyuta. 
Conformably to the opinion df Dhayeevara and others (§ 15.) Mahegvara. — _ 
53. The misery to which a childless person is doomed.] The hell callgd Put. 
(Vide C. 11, Sect. 1.—§. 31.) Achyuta. 


54. It is fit he should have a double share.] Since it is not reasonable, that in 
the same case in which the middlemost has a share and a half, and the rest have other 
appropriate portions, the father should in right of paternity have less, namely, a single 
share. Crikishmna. ' 





a mea en etn eee gr eye ne Ser EN, Cane 


* Vishnu, 17. 1.—2. Vide Supra. § 18. 
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57. Accordingly Hérita says: “ A father, during his life distri- 


57, A passaze 
of Harfia cited. 


and keeping a. 
from them.” 


take bac 


buting his property, may retire to the forest, or enter 
into the order suitable to an aged man; or he may re- 
main at home, having distributed small allotments 

eater portion: should he become indigent, he may 


58. By this text the father is authorised to distribute a small 


58. And ex- 


plained. 


part, and to reserve the greatest portion-of his wealth. 
“The order suitable to an aged man,” intends retire- 
ment. 


59. As for the text of Cankha and Likhita, “If he be son of one 


59. <A text of 
Cankha and Lik- 
hita expounded. 


‘The father has 
two shares if he 
be son of one 
father: 1. e. legi- 
timate. 


father (ekaputra,) he may allot two shares to himself,” 


the sense of it is this ‘The word ekaputra means son 
of one man: it is not a compound epithet signifying 
one who has an only son; for that mode of construc- 
tion prevails less than the other. “A son of one 
man” is a true legitimate son. The father, being such, 
is entitled to a double share: not so one who is 
(kshetraja) issue of the soil, though he be the father of 
the family. But the text before cited (§ 9.), declara- 


tory of the equal ownership of father and son, must be explained as 
intending a father who was (kshetraja) issue of the soil or wife. 


60. For issue 
raised to a child- 
Jess man, is the 
offspring of two 
fathers. Baudha- 
yana has so de- 
clared, 


60. The offspring of the soil is indeed son of 
two fathers. Baudhéyana declares him so: “The son 
who is begotten by another on the authorized wife of 
aman deceased, impotent, or distempered, ‘is son of 
the soil. He is considered as son of two fathers, as 
partaking of both families, and as heir to the wealth 
and obsequies of both.” 


ANNOTATIONS. 


It is not proper to direct equal participation in general terms.] For the proper 


direction is, that the father of a son, who has only one parent, should have double share ; 
but the father of a Kshetraja, or other offspring of two fathers, should have a single 
Share. Crikishna. 

57. The order suitable to an aged man.]| If the period for becoming an anchoret 
be arrived, let him become an anchoret; if the period for the order suitable to old age 
or that of a resigned recluse is come, let him make his resignation: or if neither of 
these be the case, the author declares ‘ he may remain, having distributed allotments,’ 
having given them to his sons or other descendants. But if that, which he reserved, be 
wasted by consumption or use, he may take back for his maisftenance from bis sous to 
whoin he gave allotments. Daya-rahasya. ; 

Should he become indigent.] Should the property reserved by him be expended. 
Achyuta. 

Should he have consumed all his wealth. (rikishna. 


59. Ifhe be son of one father.] This is Jimita-vahana’s interpretation. But 
Chandegvara and the authors of the Smfti-Chandrika and Vivida-Chandra, follow the other 
exposition, “If he be father of one son ;”? and Vachespati Micra, with the author of the 
Madana ratna and others, adopting this exposition, explains “onc” as signilying excel- 
lent, and pre-eminent, or, in short, virtuous. 
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61. The meaning of this is, that the son begotten hy another 


61, Exposition 
of his text. 


_ 62. sepa 
® passage o 
Narada. 


63. The ambi- 

“-3 term, in 
vug text before 
cited (§ 59.) must 
be construed ab- 
solutely. 


64. Terms ein- 
ployed by the 
sacred writers, are 
not to be conti- 
nually taken ina 
vague sense. 


person on the wife of an impotent man or the like, 
with the husband’s consent, is termed (kshetraja) the 
son of the soil. 


62. So Narada says: “The produce of seed, 
which is sown in a field with permission of a proprie~ 
tor, is considered as.belonging to both the owner of 
the seed and the proprietor of the soil.”* 


63. Hence [since the compound epithet is a 
construction not to be preferred ;+] and because the 
term (ekaputra) ought to be made significant in the 
passage in question, as an epithet of the agent in the 
sentence ; the notion, that it is vaguely used as an 
epithet of the subject, is confuted. 


64. Besides, one, who continually explains in a 
vague sense, terms used by authors transcendently 
wise, as Manu, Gautama, Daksha and the rest, only 
demonstrates his own unsettledness. 


ANNOTATIONS. 


That mode of construction prevails less than the other.] According to a maxim of 
grammar, that mode of composition, in which the principal term is no member of the 
compound ol pane must not be preferred tothe more perspicuous composition in which 


the principa 


term is a member of the compound word. This maxim is here alluded to: 


and the author accordingly considers “son of one” to be a simpler explanation than 
‘‘he who has one son.” . 


61. The son begotten by another person.] A son begotten by another person on 


the wife of a deceased man; or bezotten on the wife of an impotent man with his con- 
sent. Crikishma. 

A son begotten or procreated by another on the wife of a deceased man, is one 
description of Kshetraja, or son of the soil: another is a child begotten by a different 
pergon on the wife of a man not deceased, but impotent or the like, being authorized, 
that is, being sanctioned by the impotent husband. Permission having been granted to 
another man to procreate a son, the child was sanctioned. The author explains the 
second description of son of the soil. But the first is not explained by him, being c'.n- 
sidered as sufficiently clear. Mahegvara. 

63. And because.] ‘‘ And” must be here supplied. In some copies, the reading 
actually is so, Mahegvara. ; 

As an epithet.] Being an epithet of the agent, it is a condition of the action in ques- 
tion. Achyuta. ° 

The notion that it is vaguely used, is confuted.] “ Let the father, being (ekaputra) 
parent of one son, allot two shares to himself.” In this precept, the allotment of two 
shares is the act to be done; and the father is the subject of it. Consequently the cir- 
gumstance of his being ekaputra is an epithet of the subject, vaguely employed. There- 
fore, if there be.many sons, the father still takes two shares. This notion, entertained 
by others, is here confuted. Maheqvara- 

Se ae se 


* Narada, 12, 57, 


een’ 


+ Mahegvara. Vide § 59. 
Z 
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. A father has 65. Thug the father has a double share even of 
even wealth acquired by his own son. For the expression 
ig general: “let him reserve two shares ;’* or “he 
‘As ordained by may take two shares.”"+ K4&ty&yana declares it very 
Katyayana, who explicitly; “ A father takes either a double share, or 
allots two shares 9 moiety, of his son’s acquisition of wealth; and a 
crameiety tothe mother also, if the father be deceased, is entitled to 
ather. ° * ” 
an equal portion with the son.”. ‘ 


. os 66. The meaning of this passage is, that the 
eed aoe father has a right to take either a double share or a 
moiety of his son’s acquired wealth. | 


67. It must not be explained thus: ‘From the acquisition of 
both son and wealth, the father becomes entitled to 

67. Anotheria- two shares; but from no acquisition of a son, the 
terpretation re- owner keeps the whole.’ For it is admitted, that when 
jected. rtition is made with brothers, one, who even has 
not got a son, takes two shares, as the gainer of the wealth ; how then 
can he keep the whole? It must therefore be affirmed, that, if any re- 
lative exist, who is entitled to participate, the acquirer has two shares ; 
but, if there be none, he keeps the whole: and thus the specific men- 
tion of father and son becomes unmeaning, like the singing of a 
drunkard. Besides, acquisition is an act causing property; and it isa 
contradiction to say that it does not produce propery since it has 
been expressly declared to doso [by the wise.j] Neither is it true, 
that a son is the property of his father. For the contrary is shown 
under the head of gift of a whole estate. The term acquisition would 
be therefore metaphorical in regard to sons, and literal in respect of 
wealth. But that is inadmissible in the instance of a single term once 


uttered. 


ANNOTATIONS. 


65. The expression is general.] Bein gies without restriction to any pro- 
perty but that which was acquired by himself. Mahegvara. 

Of his son’s acquisitibn of wealth.] Of the wealth acquired by his son. Ort- 
ktahna, &c. 

A mother also.}] This relates to the father’s wealth. Achyuta. 

That wealth, of which the son takes a share, when his father is deceased, must be 
here intended. Therefore the son’s acquired wealth is excluded. Mahegvara. 

67. From the acquisition of both son and wealth.] Theeambiguity arising from 
the use of the term acquisition, and that. in the ablative case, instead of the relative, 
gives occasion to the author to go into a further disquifition on the meaning of the text. 

For the contrary is shown under the head of gift of a whole estate.} For it there 
appears, that the prohibition against giving away a son is founded on reasoning, in- 
asmuch as a son is not the property of his father. Grikishna. 





* N&rada, Vide § 35 and § 46, 
+ Vihaspati. Vide § 35. 
+ Achyuta and 
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It must not be argued, that the precept would 
68. The pre- Since the son's right to a double share is 

cept, asaboveex- because the wealth was acquired by him; and 
plained, isnot su- the father’s right to two shares is also deducible inde- 
perfluous. pendently of this text; [and*] their equal participa- 
tion may be thence inferred. The precept is significant : since, without 
this text, there is no ground for concluding a father’s right to two 
shares of his son’s wealth. . 


69. - Besides, if the term “acquisition of wealth” be interpreted as 
relating to the father’s goods, his right of baling two 
69. - ma shares, or a moiety, at his choice, would be inapplica- 
nae ponds. ble, for his power of taking according to his pleasure, 
"and the exercise of his will, are unrestricted. He may 
choose to take a share and a half, or one and a quarter, or three quarters 
of one share. How then are only two caseg stated? That it cannot 
intend a restriction [to those two casest] nor relate to the father’s own 
goods, has been already shown [from two passages before cited :{] and 
it is as fit that he should have a moiety of his son’s acquired wealth, 
as it is that he should have two shares of such wealth. 


70. Nor does the text intend his taking a moiety of two shares, 
70, Norcanit OF im other swords a single share. For moiety and 
intend a moiety of share being relative terms, imply a something of which 
two shares: i.e. they are parts: and, since they are equal in regard 
one share. to the person and to the act of taking, they cannot 
relate to each other. As the interpretation, which takes the relative 
term “double share,” in construction with “acquisition of wealth” in 
the ablative, is unexceptionable, it is also right to construe the word 
moiety with it; for the terms are contiguous. A moiety of the wealth, 
therefore, 1s meant; not a moiety of two shares, or in other words a 
single share: for it would be improper, while the obvious term, “a sin- 
gle share,” might have been used, to employ a term, which does not 
express that sense. A moiety of the wealth, then, is the right inter- 
pretation. 


71. Hither a 71. Here, the father has a moiety of the goods 
oe cere ee acquired by his son at the charge of his estate ; the son, 
ted, according as who made the acquisition, has two shares; and the 
the patrimonyhas, Test, take one a piece. But, if the father’s estate have 
or has not, been not been used, he has two shares; the acquirer, as 


used in making many; and the rest are excluded from participation. 
the acquisition. 


ANNOTATIONS. 
In the instance of a single term once uttered.}] For it is a maxim, that a term, 


uttered once, vat a single meaning: and it would be inconsistent to give it two 
different senses at the same time. Crikishna. 


* Achyuta. + 
[ Crikishna. See Vishnu, cited § 16, and 55, aud Harfta quoted § 57. 
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72. Oramoiety 
is allowed, if the 
father possess 
good qualities. 
But two shares in 
right merely of 
paternity. 


73. Recapituta- 
tion, A father may 
take two shares of 
inherited proper- 
ty; and of wealth 
acquired by bis 
son. He may re- 
serve as much as 
he pleases of his 
own acquisitions. 


HINDU’ LAW-BOOKS, 


72. Or else, a father, endowed with knowledge 
and other excellencies, has a right to a moiety: for an 
increased allotment is granted to the eldest by science 
and other good qualities. But one destitute of such 
qualities has a double share in right merely of his 
paternity. 

73. Therefore, the meaning of the texts is, that 
a father may reserve for himself two shares of wealth 
which has descended in succession [from ancestors,] or 
of that which has been acquired by his son. He is 
not entitled to more, however desirous of it he may be. 
But, of his own acquired wealth, he may reserve as 
much as he pleases. : 


74. Among his sons, he may make the distribution(a), either by 


74. He may 
give or withhold 
the eldest son's 
deduction from 
the patrimony : 
and he may distri- 
bute his acquired 
papery unequal- 
y. 


giving [to the first-born] or withholding [from him] 
the deduction of a twentieth part of the grandfather's 
estate. But, if he make an unequal distribution of 
his own acquired wealth, being desirous of giving more 
to one, as a token of esteem, on account of his good 
qualities, or for his support on account of a numerous 
family, or through compassion by reason of his incapa- 
city, or through favor by reason of his piety; the fa- 


ther, so doing, acts lawfully. 


75. 


75, ae Yajiia- 
valkya, Vihaspati 
and Mirada have 
ronounced that 
awful. 


Yajnavalkya declares it: “ A lawful distribution, made by the 


father, among sons separated with greater or less allot- 
ments, is pronounced [valid].”* So Vrhaspati: “Shares, 
which have been assigned by a father to his sons, whe- 
ther equal, greater, or less, should be maintained b 

them. Else they ought to be chastised.” Néarada like- 
wise: “For such has been separated by their father 


with equal, greater, or less allotinents of wealth, that is a lawful distri- 
bution: for the father is the lord of all.”+ 
76. Since the circumstance of the father being lord of all the 


76. Itis so only 
in the instance of 
the father’s ac- 


wealth, is stated as a reason, and that cannot be in 
regard to the grandfather’s estate, an unequal distribu- 
tion, made by the father, is lawful only in the instance 


ANNOTATIONS. 


73. The meaning of the texts.] Ndrada’s (§ 35.) &., 


74. The father, so doing, ac!s lawfully.] Thus dh unequal distribution among sons, 
without any of the reasons for it here specified, is not lawful even in the case of his ac- 


quired property. 


Crikishna. 


76. That cannot be in regard to the grandfather’s estate.| Although the father 
be in truth lord of all the wealth inherited from ancestors, still the right bere meant is 
not merely ownership, but competency for disposing of the wealth at pleasure : and the 
father has not such full dominion over an estate ancestral, ~ ~~ 


(a) See 1 Strange, H. L. 24.- 


® Ydjiiavalkya, 2.117. 


| Narada, 18. 15, 
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quired wealth: as of his own acquired wealth. Accordingly Vishnu says, 
a ore by «When a father separates his sons, from himself, his 

ae own will regulates the division of his own acquired 
wealth. But in the estate inherited from the grandfather, the owner- 
ship of father and son is equal.”* 


77. Asa superior allotment, in the form of a deduction, is indi- 
cated by a passage of Y4jnavalkya, (“ When the father 

77. The un- makes a partition, let him separate his sons according 
nearer ee to his pleasure; and either dismiss the eldest with 
valkyi @ 755) - the best share; or, if he choose, all may be equal 
not one made ac- Sharers,’+) how is any other unequal distribution here 
cording to speci- ordained ? The answer is, such cannot be the mean- 
fic deductions, as ing, for the text would-be impertinent, since a superior 
ee bythesame a )iotment, resulting from the deduction of a twentieth 
part, is admissible when partition is made by brothers 


after the demise of the father. 


78. Perhaps the text is propounded for the pur- 

_ 78. Nor does pose of legalizing an equal distribution made by the 

it intendequaldis- father, without the authorized deductions? No: for 

ae ae then a less allotment only is declared lawful, as made 

tara: by the fathers and the word greater would be im- 
pertinent. 


79. Besides, if the mention of greater or less shares here intend 

the regulated deductions, the second verse of the 

79. Part of stanza (“let him separate his sons according to. his 
the passage cited pleasure,”) becomes superfluous ; for that, which was 
ula pire at to be declared, is fully specified in the three'other ver- 
limitation. ses of that text. But, according to our interpretation, 
the phrase, “ let him separate his sons according to 

his “ pleasure,” relates to his own acquired wealth ; while the allot- 
ment of the best share, and an equal distribution, both regard an estate 
inherited from the grandfather. There is consequently nothing super- 


Huous. 


ANNOTATIONS. 


77. The text would be impertinent.] As distinguishing partition made by a father 
from a division made by brothers, the text declaring valid a lawful unequal distribution 
would be impertinent. Consequently that passage (YAjiiavalkya, 2. 117.) does not 
intend greater or less allotments, as with or without deductions; but it relates to a dis- 
tribution of unequal shares made accordmg to the father’s pleasure. (Qrikishna. 


78. For then a less allotment only is declared lawful. ] An equal share assigned 
by the father is leas in comparison with a share to which a deduction is added as is 
practised among brothers, “ “'*-"~- 


* Vishnu, 17.1—2. Vide supra. § 16 and § 55. 


J Yajfiavalkya, 2. 115. 
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80. Vthaspati 
propounds two 
modes of partition 
amopg co-beirs ; 
One by specific 
deductions ; 
other by equal 
shares ; thus there 
would be no dis- 
7 between 

nmendad ‘4p 


81. Narada de- 
clares two modes 
of partition by 
the father. 


HINDU’ LAW-BOOKS. 


80. Moreover, two modes of partition after the 
death of the father are actually declared by Vrhespati 
in these words: “Partition of two sorts is ordained 
for co-heirs: one, in the order of seniority ; the other, 
by allotment of equal shares.” By saying “in the 


‘order of seniority,” the author indicates specific de- 


ductions. Equal participation is the other mode. 
Now, since two sorts of mutual partition among bro- 
thers are thus expressly declared, there would be no 
distinction between that and a distribution made by 
a father. 


81. So Nérada says: “The father, being ad- 
vanced in years, may himself separate his sons; either 
dismissing the eldest with the best share, or in any 
manner as his inclination may prompt.”* 


82. The unequal distribution, here intended, appears evidently 


82, And here 
the best share for 
the eldest is dis- 
tinguished from 
unequal partition 
at will. 


to be different from that, which consists in giving the 
best share to the first born; since the author, having 
noticed the allotment of the best share to the eldest, 
again says “or as his inclination may prompt ;” 
thereby distinctly authorizing any unequal distribu- 
tion, which the father, Yor reasons before mentioned, 
may think proper to make. 


83. But the text of Na&rada, which expresses, that “A father, 


83. Another pas- 

sage of Narada, 
restraining the 
father’s power, 
forbids an unau- 
thorized distribu- 
tion made without 
sufficient cause. 


who is afflicted with disease, or influenced by wrath, 
or whose mind is engrossed by a beloved object, or 
who acts otherwise than the law permits, has no 
power in the distribution of the estate ;’+ relates to 
the case where the father, through perturbation of 
mind occasioned by disease or the like, or through ir- 
ritation against any one of his sons, or through par- 
tiality for the child of a favourite wife, makes a distri- 


bution not conformable to law. Nevertheless, unequal partition is 
lawful, when grounded on [either of the four{] reasons above men- 


tioned. 7 


84. A passage 
of KAtyAyana con- 
firms this infer- 
ence. 


85. Let him not distinguish one by the alotment ofa 


85. Exposition 


84. Thus K&ty&yana says: “But let not a father 
distinguish one son at a partition made in his lifetime, 
nor on any account exclude one from participation 
without sufficient cause.” 
eater 
portion, nor exclude one from participation by depriv- 
ing him of his share, ‘without sufficient cause. [This 





of the text. 
ANNOTATIONS. 
ing Ste eigen one on) ipl met be me denon, 
* Narada, 18.4. + Néradp, 13,16.  ¢ Mahegvara, =] § 
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It does not re- does not relate to specific deductions :*] for the dis- 
late to auihouaer tinguishing of sons by allotting to them the prescribed 
spoon eeue- deductions [of a twentieth, and half or a quarter of a 
twentieth,t] extends to many [viz. eldest, middlemost 
and youngest ;t] and is not confined to one. One son should not be 
distinguished without cause. But, for a sufficient reason, it may be 
done. Since the meaning is “even one son.” The distinguishing of 
one, {as here forbidden,} has no reference to specific deduction ; but 
intends a distribution made according to the father’s mere pleasure, as 


before explained. 


86. When par- 
tition is made by 
desire of the sons, 
no unequal distri- 
bution should be 
made. 


So Manu. 


87. The regu- 
lar specific de- 
ductions should, 
however, be al- 
lowed. 


88. Conclusion. 


86. However, when sons request partition in the 
father’s lifetime, an unequal allotment should not be 
granted by him. Manu declares it. “Among un- 
divided brethren if there be an exertion in common, 
the father shall on no account-make an unequal distri- 
bution in such case.”§ 


87. But the regular deduction ought in this 
instance to be allowed by the father. For it is 
not of the nature of an unequal distribution; and 
the allotment of greater or less shares is alone for- 
bidden. ° 


88. Thus partition made by a father [has been 
explained. ] 


ANNOTATIONS. 


86. Manu declares it.] The ape 3 of Manu here cited is understood otherwise 


by his commentator Kullaka Bhatta, an 


by numeroas compilers. Crikitshna supports 


the interpretation, which Jimitta-vahana bad in view in this citation, 


Mahegvara. 


T& 
§ Manu, 9. 215. 
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CHAPTER III. 
Partition by Brothers. 


SECTION I. 


Partition improper in the Mother's life-time—Management of the 

affairs during the continuance of the family partnership—A ny one 

co-parcener may insist on separation—Right by representation ad- 
mitted as far as the third degree. 


1. Partition among brothers, after the demise of the father, is 


1. Partition a- 
mong whole bro- 
thers, after the 
death of the fa- 
ther, is not right 
while the mother 
lives. As hinted 
by Manu. 


9. The text, 
which supposes 
her previous de- 
mise, does not re- 
late to her parti- 
cular property. 


3. The partition 
of that is sepa- 
rately noticed by 
the same author. 


next explained. That partition is pronounced to be 
not lawful, among brothers of the whole blood, while 
the mother lives, although the ownership of wealth be 
vested in them by the death of their father. For the 
text (“after the father and the mother,” &c.*) pro- 
pounds a division of the paternal estate among bro- 
thers of the whole blocd subsequent to the demise of 
both parents. 


2. It does not intend a distribution of the 
mother’s goods, after her demise. For partition of the 
patrimony only 1s suggested by the term paternal ; 
and there is no authority for interpreting it parental. 


3. Besides, it would be a repetition: for the di- 
vision of the maternal estate, on the death of the 
mother, is subsequently noticed by Manu in a se- 
parate text.T 


4, Thus Yajnavalkya says “Let sons divide equally the effects 
4. Apassageof 0d the debts, after the death of both parents. But 


YAjfiavalkya con- 
firms this in- 
ference. 


daughters share the residue of their mother’s pro- 
perty, after payment of her debts; and the [male] issue 


4 


in default of daughters.’’} 


ANNOTATIONS. , 


1. That partition is not lawful.] The partition is valid, but is not morally right, 


Bhan 


Partition is not lawful while the mother survives. 


If it be nevertheless made, a 


share is ordained for the mother. Ragh. Daéya-tatva. 


By declaring it unlawful, it is intimated, that partition is not laudable, while the 
mother is living ; not that itis null. Kagirama on the Déya-tatva. 








* Manu, 9. 104, Vide C. I. § 14. 
{+ Manu, 9.192. Vide C. 4. 
+ Yajitavalkya, 2. 118. Vide supra. C, 1. § 48, 
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5. Since the latter hulf of this passage shows, that sons have no 


5. For, unless 
it be so interpret- 
ed, there would be 
tautology. 


right of participation in the mother’s goods, if daugh- 
ters exist; but, if none exist, then sons have the right of 
succession, being intended by the term “issue’;” the 
father’s estate only can be meant, in the former half of 
the text. by the word “ parents :” for otherwise there 


would be tautology. 


6. The author 
has designedly as- 
sociatedthedeaths 
of father and mo- 
ther as requisite 
toa lawful parti- 
tion by brothers. 


7. Gankha and 
Likhita deny the 
independence of 
sona, while their 
mother lives. 


6.- The author, declaring that brothers may 
divide afte: the death of the-father and mother, pro- 
pounds a time subsequent to the demise of both as a 
fit period of partition; and the association [of their 
deaths] appears therefore to be designedly express- 


7. Accordingly Gankha and Likhita say, “Since 
the family is supported on the inheritance, sons are 
not independent: but as it were under the authority 
of a father, so long as the mother lives.” They are 
not independent of their mother; they are not com- 


petent to make a partition. 


8. Vyasa clearly 
forbids separation 
of co-heirs duri 
the life of bot 
parents. 


8. Vyd4sa very explicitly declares it. “ For bre- 
thren a common abode is ordained, so long as both 
parents live :*but, after their decease, religious merits 
of separated brethren increase.” 


9. Since the author forbids the separation of brethren by com- 


9. Thus parti- 
tion is unlawful 
while either of 


them lives ; but is 
lawful, when both 
are dead. 


10. Thus Vrhaspati says: 


10. Vrhaspati 
confirms this. 


manding them to live together, and prohibits partition 
with one whose father and mother are living, the asso- 
ciation of their survival is not positively intended in 
the phrase “so long as both parents live.” Therefore, 
if one parent be living, partition is not lawful; but it 
is so, when both are dead. 


“On the demise of both parents, par- 
tition among brothers is allowed: and, even while 
they are both living, it is right if the mother he past 
child-bearing.”* 


ANNOTATIONS. 


6. The author, declaging.| In scveral copies of Jimita-vAhana, I find the nama 
of Yajfiavalkya here interpolated. But it appears from the remarks of Grfkishna, who 


refers to the particle “and” as marking the association of the terms, that Manu before 
cited is the author intended. ° 


9. The association of their survival is not positively intended.] If the association, 


snegested by the dual member in the phrase, “so long as both live,” 


were positive, 


ing ri ine would not be requisite in consequence of the survival of one: parti- 


tion might 


herefore take place while the mother was living, and might be even claimed 


on her death while the father was yet living. The anthor therefore declares it not to 


be positively intended, 





atte eee Nene 
se ae 
0 — OR ae Oe PRE E e 


Crikishna. 


were eR eam eee 


* Vide supra, U. 2. € 1, 
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1]. Since partition while the mother is living cannot be relative 
11. Llistext re. 0 the mother’s particular property, and since the 


lates to partition 
of the father’s es- 
tate. 


authorized partition after the demise of both parents, 
which is indicated by the particle in the phrase “even 
while they are both living.” is thus pronounced to be 


proper; partition among brothers after the death of parents is evidently 
relative to the father’s wealth. 


12. . Accordingly Vy&sa propounds partition, in the mother’s life- 


12. Vyasa and 
Vibaspati direct 
partition in the 
prother’s life time 
to be made with 
reference chiefly 
to her, in ce:tain 
elrcunstances. 


time, made with reference chiefly to her: “ lf there 
be many sons of one man, by different mothers, but 
equal in number, and alike by class, a distribution 
among the mothers is approved.” So Vihaspati says: 
“Tf there be many sprung from one, alike in number, 
and in class, but born of rival mothers, partition must 
be made by them, according to law, by the allotment 
of shares to the mothers.” 


13. Since there is no difference in the sons’ share, for they are 


13. FEenee it ts 
ynferred, that sons 
have nol. power to 
divide while the 
mother lives; un- 
less with her con- 
sent, 


equally numerous and of the same tribe, partition is 
to be made by an allotinent to the mother, not to the 
sons. Therefore, as in the case of other wealth of the 
mother’s, so in this instance [of the father’s wealth, 
which is become their pfoperty,*] sons have not inde- 
pendent power to make a partition among themselves, 
while the mother lives; but, with her consent, the 


partition is lawful. 


14, Separation 
is pronounced by 
Gautama, &c., to 
be laudable, sup- 
posmg the mo- 
ther’s demise. 


15, 


15. While the 
brethren choose to 
remain together, 
the eldest should 


Sn ea ores ee: rer 


tama. 


14. Hence, what is said by Gautama and others 
(“In partition there is increase of religious merit. ;’>) 
must be understood after the demise of the mother. 


If then they desire to remain unseparated, the eldest brother, 


being capable of the care and management of the 
estate, may take the whole; and the rest should live 
under him, as under a father. Thus Manu says, “ The 
eldest brother may take the patrimony entire; and the 
rest may live under him as under thei father.”t So 
Gautama: “Or the whole may go to the first-born; 
and he may support the rest asa father.”"§ From the 


ANNOTATIONS. ¢ 


13. For they are equally numerous and of the same trbe.| If they were of dif- 
ferent tribes, the share would be uncqual ; viz. four,*threc, two, and one, in the order 
of the classes. If they were not equally numerous, inequality im their rights, as sons, 
might be apprehended. ChGdamani. 


15. ‘The analogy of the loaf and staff.] To gnaw the staff was difficult for the rat. ; 
but, if that were accomplished, the eating of the loaf, which was attached to it, was easy. 
So in other cases, according to-the circumstances of them, if one of associated things 
be true, the other may be rightly inferred. Rag. Daya-tatva. Vide supra. C. 2. § 25. 


* Achyuta and Griktshna, 
Mann, 9. 105, 





+ Gautama, 28. 4, 
§ Gautama, 28. 3. 


Na&rada declares 
consent to be ne- 
cessary, And a 

ounger brother, 
eing most capa- 
ble, may have the 
charge of the es- 
tate and family. 


THE DA’/YA-BHA‘GA. CIIAP, TIT. SEC. I. * 227 


particle “or’ it appears, that they may either become 
separate or continue to dwell together; and their 
dwelling together must be by consent ofall. Thus 
Narada says, “Let the eldest brother, by consent, sup- 
port the rest like a father; or let a younger brother, 
who is capable, do so. The continuance of the family 
depends on ability.”* Even the youngest, being capa, 
ble, may govern all the brethren. The middlemost of 


course may, being here inferred by the analogy of the loaf and staff. 


16. Anyone co- 
heir may require 
partition. 


17. As appears 
from the provision 
in Katydyana’s 
text, for securing 
the shares of mi- 
nors and absen- 
tees, who of course 
have not consent- 
ed. 


16. But partition takes place by the will of any 
one [of the co-heirs], as before intimated. 


17. Accordingly [since partition by the choice of 
one co-heir is lawful ;+] Katyayana, treating of parti- 
tion, says: “ Let them deposit, free from disbursement, 
in the hands of kinsmen and friends, the wealth of 
such as have not attained majority; as well as of those 
who are absent.” So a text expresses, “The property 
of minors should be so preserved until they attain 
their full age.”} 


18. The rule of distribution among sons extends equally to them 


18. Partition 
extends to grand- 
sons and great- 
grandsons in the 
male line. 


and to grandsons and great-grandsons in the male 
line(b). There is not here an order of succession follow- 
ing the order of proximity according to birth. For 
those three persons, the son, grandson and great-grand- 
son, do not differ, in regard to the presenting of two 
oblations at solemn obsequies, one which it was in- 


ANNOTATIONS. 


16. As before intimated.] For it was declared, in treating of partition, thal any 


one person is complete owner of his own wealth. 


Chiidamani, Grikishna, &c. 


17. Such as have not attained majority.] Whose age does not exceed fiftecn 


years. 


other's obsequies. 


Crikishna. 
As well as those who are absent.| Itis here evident, that 
without their consent. 
18. In regard to tlic 
connected by a common ob 
(Vide infra, C. 11. Sect 1. § 38.) Mahcevara. 


partition takes place 
Crikishna, Chudamani, &e. 


Naa aaah of two oblations, &c.] Where two persons are 
ation, the one partakes of the oblation presented at the 





* Narada, 13, 5. P 


tT Achyuta. 


t In the Viramitrodaya, where the whole passage of Jimita-vahana is quoted, this 
text is ascribed to Vishnu. lt is not, however, found in Vishnu’s jnstitutes. 


(6) -Accordingly where the proprietor of a ta‘aluk in Benares died, leaving three sons 


and the first son died leaving a son, the plaintiff, and afterwards the second son died 
without leaving male issue and the plaintiff sued the defendant, the third son, for_a par- 
tition and his share; and there were surviving besides the parties, two widows of the 
second son, it was held that the plaintiff and defendant each took a moiety by inheri- 
tance and that the widows should receive maintenance. Duljeet Sing v. Shecmunook 
“7,18. D. A. Rep. 59, 1 Morl. Dig.— Za. 
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By reason or 
benefits conferred 
by them on the 
manes of ances- 
tors. 

Devala hints 
this: 


And so do ¢ 
kha, Likbita, 
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cumbent on the ancestor to present, and the other 
is to be tasted by his manes. Hence it is, that 
Devala says, ‘A father, a grandfather, and a great 
grandfather, assiduously cherish a newborn son, a8 
birds the holy fig-tree,* [reflecting] “he will present 
to us a funeral repast with honey, meat, and herbs, 
with milk, and with rice and milk, in the season of 
rains, and under the asterism Maghé.” So Cankha, 
Likhita and Yama,t ‘A father, a grandfather, and a 
great grandfather, welcome a new born san, as birds 


the holy fig-tree, [reflecting| “he will give us contentment with honey, 
and meat, and [especially the flesh of] rhinoceros, and with milk, and 
with rice and milk, in the season of rains, and under the asterism 
Magha.” From the mention of the great-grandfather, it appears, that 
“son” here intends a descendant as low as great-grandson. Thus, 
since such a descendant confers benefits on his ancestors up to the great- 
grandfather, by presenting oblations to the manes, the descendant 


within the degree of great-grandson has an equal right of inheritance. 


L9. Not however 
those, whose fa- 
thers are living : 
for they make no 
offerings to the 
manes. 


20. The arbi- 
trary allotment, 
which a father 
may make, is not 
ermitted among 
rothers. 


91. Grandsons, 
whose father 1s 
deceased, are en- 
titled to just so 


much as would 
have been his 
share. 


Hence it is &c. |} 


19. Hence it is, that the son and grandson, 
whose own fathers are living, have no right of succes- 
sion; for they do not present oblations to the manes, 
since they are incompetent to the celebration of 
solemn obsequies. 

20. After the death of parents, the special dis- 
tribution, [which might. have been] made by a father, 
cannot have effect among brethren. But all the 
rest, as before explained, must be here again ad- 
mitted. 

21. If there be one son living, and sons of 
another son [who is deceased,] then one share apper- 
tains to the surviving son, and the other share goes to 
the grandsons lhowever numerous, For their interest 
in the wealth is founded on their relation by birth, to 
their own father; and they have aright to just so 
mueh as he would have been entitled to 


ANNOTATIONS. 


The author adds this as a further proof, that the daughter’s son, 


though within those degrees, does not inherit jotutly with son’s sons. Chidimani and 


Achyuta. 


20. The special distribution. | 
of piety and so forth. 


ition. | The ailotment of unequal portions on account. of 
Chidimam and Achyuta. 


All the rest.| Giving to the first born or Withholding from him, the deduetion of 
a twentieth part. (Vide C. 2, § 74.) Chudimani and Achyuta. 

(21. For their interest is founded on their relation by birth.} The sight of suc- 
cession is not founded solely ou the gift. of « funeral oblation; but also on the relatiou 
by birth @s son or graudson. Else the daughter’s son might be supposed to have an 


equal title. Acbyuta. 


* Pippala. Fieus r 
+ This is the reading of all the collated copies of Jimita-vahana; but the tran- 
script of this passage ia the Vicamitrolaya exhibits the uame of Gautama. 


THE DA/YA-BHA GA. CHAP. Il. SEC. IT. 


22. The text, which expresses “Among the issue of different 


, A passage 
cited soapatning 
; tofshares 
_ to the 
fathers, does not 
relate to partition 
between uucle and 
nephew. 


fathers, the allotment of shares is according to the 
fathers,”* does not relate to this case [of partition be- 
tween uncle and nephewt.] For the whole estate 
belonged to the uncle's father, and therefore the whole 
ould belong to him, and no part of. it, to his ne- 
Seri Or, if partition is to be made as between 

ther and son, under the direction for the allotment 
of shares according to the fathers, the uncle would 


have two shares because a father has a right to a double portion: and 


the nephews would have a single share. 


But this is contrary to the ap- 


proved usage of the wise. 


93. But intends 
partition hetween 
cousins whose fa- 
thers died before 
their grandfather. 


23. The purport of the text, however, is this. 
If there be a numerous issue of one brother and 
few sons of another, then the allotment of shares is 
according to the fathers. 


SECTION IL 


Partition with or without specific deductions—Provision for the 


24. Two modes 
of partitionamong 
brothers are au- 
thorized; one with, 


the other without, 
specific deduc- 
tions. 


Mother ; and for the Sister. 


24. In the next place, [after defining the periods, 
when partition among brothers may take place,t] two 
modes of partition among brethren alike by class are 
propounded ; namely, either with specific deductions 
of a twentieth and so forth, or else an equal di- 
vision. 


ANNOTATIONS. 


22, The text does not relate to this case. Does it signify, that the same share, 
which would have been the father’s, is the son’s? or dves it direct, that partition be 
mude as between father and son? The author successively refutes both these interpre- 


tations. Orfkishna. 


A variation in the reading of the texteis noticed by Vigvegvara bhatta in his com- 
mentary on the Mitakshar4, which obviates all ambiguity: viz. “whose fathers sre 


deceased” (Pramita-pitrkanam) instead of “whose fathers are different” 


pittkanam.) 


Aneka- 


24. Kither with specitic deductions.] Partition with regulated deductions has 
been already stated (Manu, 9. 112) Vide C. 2.§ 37. The author proceeds to adduce 
authority for an equal division. (§ 25.) 


YAjhavalkya, 2. 121, 


+ Mahegvara. Criktshxa. 
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25. Harita ordains an equal distribution without deductions, in 

the following passage, after speaking of a father: “ If 

25. Equal shares he be dead, the partition of inheritance should be 

Harite ained by made equally.” So Ucanas says, “ This rule of parti- 

a tion is declared for brethren of various tribes, being 

born of women of classes below the father’s; but the 

distribution among brothers born of women of the 

Paithinasi. same tribe is ordained to he made equally.” Thus 

Paithinasi says, “ When the paternal inheritance is to 

And Yajfiava- be divided, the shares shall be equal.” Yajiavalkya 

kya. also declares, “‘ Let the sons divide equally the effects 

and the debts, after the death of both parents.”* Thus, there are two 
modes of distribution; namely with or without specific deductions. 


Uganas. 


26. It must not be argued, that the practice of 
26. But equal equal partition is indispensable, as the only mode 
ee isnot authorized by law. For the brethren may consent 
mar eiegeees ys to the deductions by reason of great veneration [for 
eldest.] An option exists like that of making or 


Anoption exists. ae ons 
omitting partition. 


27. Accordingly, since persons of the present day [who are 

27 Thonghadi. Younger brother}] entertain not great veneration [for 

vision with speci. their elders,] equal distribution is alone seen in the 

fic deductions be world; as also because elder brothers deserving of de- 
now Tare. ducted allotments are now rare(a). 


28. If one of the co-heirs, through confidence in his own ability, 
decline his share of the wealth inherited from the 

28. A co-heir father, grandfather or other ancestor, something should 
may relioguishhis be given to him, be it only a prastha(h) of rice, on 
re , fea ita his separation, for the purpose of obviating any future 
future cavil on cavil on the part of his son or other heir. Thus Manu 
the part ofhisre- says, “If any one of the brethren has a competence 


presentatives. from his own occupation and desires not the property, 


ANNOTATIONS. 


25, Two modes of partition § 24. Two modes of distribution § 25.] Constitu- 
ting an optional alternative. Chidamani. A regulated not an optional alternative. 


97. Like that of making or omitting partition. | ous the estate to the 
management of the eldest brother, the rest live under him as under a father: this is 
omission of partition. Separation is the making of partition. Mahegvara. 


28. Any future cavil on the part of hig son.] Or recourse to litigation on the 
plea, that his father did not relinquish his share. Mahecvara. 





* Yajfiavalkya, 2.118. Vide supra. § 4. 


y 


(a) See l Str. H. GL. 133, 193. 2 Coleb. Dig. 551: 2 Macn. Princ. H. L. 17: 
1 Morl. Dig. 305. 480.—/7. 


' (6) Forty-eight double handfuls. - 
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As Manu and he may be debarred from his share, giving him some 
Yajfiavalkya have trifle in lieu of a maintenance.” So Y&jnavalkya; 
provided. The separation of one who is able to support himself, 

and is not desirous of participation, may be completed 
by giving him some trifle.”+ 

29, The mother 29. When partition is made by brothers of the 
shares equally whole blood, after the demise of the father, an equal 
lily ie ee share must be given to the mother. For the text 
demise. expresses, “The mother should be made an equal 
A text cited. share.” + 


30. Since the term mother intends the natural parent, it cannot 

30, And ex. 2#lsomeanastep-mother(«). Fora word employed once 

pounded. cannot bear the literal and metaphorical senses at the 
salne time. 


_ 31. The equal participation of the mother with the brethren 
or Te vomepa: takes effect, if no separate property had been given to 
rate property lad the woman. But, if any have been given, she has half 
been given tothe [a share.§] And, if the father makes an equal parti- 
woman, she basa tion among his sons, all the wives [who have no 
share. Ata parti. icsuel]] must have equal shares with his sons. So Y4j- 
tion by the father, =~ : te 
all his wives par. BAavalkya declages: “ If he make the allotments equal, 
take. Ydjiiuval. his wives, to whom no separate property has been 
kya is authority given by their husband, or their father-in-law, must 
for this. be rendered partakers of like portions.” “To a woman, 
whose husband marries a second wife, let him give an equal sum, as a 
compensation for the supersession, provided no separate property have 
been bestowed on her: but, ifany have been assigned, let hin allot half’’** 


ANNOTATIONS. 
A different interpretation of the passages here cited, which is maintained by the 
author of the Prakaga, and which disagrees with the Mitakshara and other authorities, 
is confuted by (rikishna and Achyuta. 


31. But if any have been given, she has half.) Although this properly relate to 
the case of a superseded wife, yet it may be so assumed in the present case also; con 
formable with the maxim, that the sense of the law, as ascertained in one instance, is 
applicable in others also, provided there be no impediment, Chtddmani. 


If the reasoning be equally applicable, an interpretation of law, ascertained in one 
case, is admitted in another. Therefore, ason must give, both to his mother and step- 
mothers, allotments equal to half his own share, if separate property have been bestowed 
on them, becausc that is ascertained to be the law in the case of partition made by the 
father. Mahecvara. 

Provided no separate prdperty have been bestowed-on her.] This is the reading of 
the text, as it is cited by the authowof the Tatva. In many copies of Jimtta-vahana, 
the reading is “them” (yas4m) for “her” (fasyai). It is an error of the transscriber ; for 
the context requires the singular number. Mahegvara. 





* Manu, 9. 207. + Yajfiavalkya, 2. 117. 
t Vihaspati. It is the sequel of the passage cited in Ch. 2. § 35. 
. §Mahegvara. || Griktshna.  Ydjiiavalkya, 2.116, ** Yajfiavalkya, 2 149. 


(2) 1 Morl. Dig. 8323. According to Bengal law a stepmother does not inherit to 
her stepson, Narainee Dibeh v. Hirkishor Rai, 18, D. A. Rep. 39; and other cases men- 
tion in 1 Morl, Dig. 323.5,” 
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32. Wives of the father [meaning step-mothers*] who have no 

But those male issue, not those who are mothers of sons, _ 

only, who be rendered*] equal sharers [with the son. ] So Vy 
neve no male ise ordains “Even childless wives of the father are pro- 


sue, take shares. nounced equal sharers; and so are all the paternal gi nd- 
Vyasaand Vishnu mothers: they are declared equal to mothers. ishnu 


confirm (his. likwise says, “ Mothers receive allotments according to 
the shares of sons; and so do unmarried daughters.” 
33. The wile’s 33. According to the shares of sons.] As sons are 


portion, like ® entitled to four shares, three, two or one, in the order 


son’s,isaccording Ff the classes; so are the wives also. 
to her tribe. 


84. So is the 34. Unmarried daughters, likewise, following the 


daughter’s: and allotments of sons, take a quarter thereof. Thus Vr- 


hershareisaquar- 7 0 nati “ Mothers are equal sharers with them ; 
a pati says, othe’ q v 
ral lay wy Ve. and daughters are entitled to a fourth part. 


haspati- 


35. A son has three parts anda daughter one. So K&ty&yana 

85. She has one eclares: “For the unmarried daughter a quarter is al- 

part and he has lowed: and three parts belong to the son. But the 

three: as Kéty4- right of the owner [to exercise discretion] is admitted 
yana ordains. a the property 1s small.” 


ANNOTATIONS. 


Let him allot half.] The allotment of a moiety implies that the other moiety is 
completed by the woman’s separate property. Else so much only should be given as 
will make her allotmeut equal to the son’s. Malhegvara. 


32. Childless wives of the father] A certain author supposes this,to relate to 
partition made by sons, because the father’s wives, whether mothers of sons or childless, 
take one share apiece at a distribution made by the father. But that is erroneous: for 
it is inconsistent with the remark, that the word mother does not signify step-mother 
(§30.) Qriktshna and Achyuta, 


Grandmothers.] When the father divides his own father’s property with his sons, 
it is right that he should give to his own mother, on whom no separate property has 
been bestowed, a share equal to his own. But, if there be any childless step-mothers, 
he need not give them allotments out of the grandfather’s estate, but food and rainent 
only; for they cannot be intended by the word grandmother, and the analogy of the 
step-mother holds good. Chiidamani. 


Some says, that the word grandmother here signifies the father's natural mother: 
for the reasons before explained. But others infer from the use of the plural number, 
and the mention of “all,” that all the wives of the grandfather shall have shares. 


* 
‘ 


_ The first is Chid&mani’s interpretation, which is refuted by Ma who main: 
tains the second opinion. 


aE eee Ore 
* Ragh, on Daya-bhaga, 


+ Vishnu, 18. 34—365, 
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36. If the funds be small, sons must cive a fourth part to daugh- 


36. But, if the 


funds be small, 
the sons must 
contribute 80 
much from their 
respective allot- 
ments, 


ters, deducting it out of their‘own respective shares. 
Thus Manu says, “To the maiden sisters let their 
brothers give portions out of their own allotments 
respectively : let each give a fourth part of his own 
distinct share: and they, who refuse to give it, shall 
be degraded.”* : 


37. Let each cive.] Irom the mention of giving, and the denun- 


37. Daughters 
do not take por- 
tions in right of 
inheritance. 


But. because 
the brethren are 
bound to defray 
the charges of a 
sister’s marriage 
and a brother’s 
initiation: as de- 
elared by Ydajfia- 
valk ya. 


39. If the wealth 
be great, a suffi- 
ciency for the 
nuptials, and not 
a quarter part, is 
given. 


ciation of the penalty of degradation, if they refuse, it 
appears, that portions are not taken by daughters as 
having a title to the succession. For one brother 
does not give a portion out of his own allotment to 
another brother who has right of inheritance. 

38. Thus Yajiiavalkya, saying “Uninitiated 
brothers should be initiated by those for whom the 
ceremonies have been already performed ; but sisters 
should be disposed of in marriage, giving them ag an 
allutment, a fourth part of a brother’s own share ;’+ 
declares the obligation of disposing of them in mar- 
riage, not their right of succession. 

@ 

39. Thus, [since the daughter takes not in right 
of inheritance ;}] if the wealth be great, funds suffi- 
cient for the nuptials should be allotted. It is 
not an indispensable rule, that a fourth part shall be 
assigned. 


ANNOTATIONS. 


36, Ifthe funds be small.] If the property be not sufficient to defray ihe nup- 


tials of a daughter with a fourth part of t 
In such a case a partition is made exclusively among the brethren; 


said. to be small. 


ie amount receivable by a son, the funds are 


an@a(terwards the daughter’s nuptials are defrayed with contributions from theit res- 


pective allotments. 


Crikishna. 


Out of their own allotments a dean This is according to the usual reading 


of the text. 


Vachespati Migra reads and interprets svébhyah svébhyah ‘taken from 


their own brothers,’ instead of svébhyoh ’mgébhyak ‘out of their own allotments.’ The 
author of a commentary on the Daya-bhaga, to which Raghunandana’s name is affixed, 
censures that variation of the reading. ; 

37. Not as having a title to the succession.| The doctrine of the Mitakshara, 
that the daughter has aright of inheritance like the sen, is thus refuted. Ragh. on 


Daya-bhaga. 


38. By those for whom the ceremonies have been performed.] Mahegvara quotes 
and refutes the author of the Tatva, as ntaintaining, on the authority of this text, that 
the charges of a sister’s marriage are to be defrayed by those brothers only who have 
been initiated. But no passage of such an import has been found in the Daya-tatva. 


_ 89. It is not indispensable that a fourth be assigned.] For a passage of Vishnu|| 
cited by [Vachespati] Micra and the rest, provides, that ‘the son should defray the 
imitiatory ‘ ceremonies [of other sons] and nuptials of unmarried sisters, suitably to the 
wealth.” The Ratn4kara and the rest concur in this. Ragh. on Daya-bhaga. 


ll Vishnu, 15. 31. 
BIL 


t Mahegvara. 


* Manu, 9.118, + Yajfiavalkya, 2, 125. 
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40. This allotment of a fourth part if the funds be small*] must 


40. The allot- 
ment of a quarter 
implies an equal 
number of sons 
and daughters. 


41. 


41. An argu- 
ment in support 
of the specific al- 
lotment grounded 
on a passage of 


be understood as applicable only, where the number 
of sons and daughters is equal. For, if the number be 
unequal, either the daughter would have a greater 
portion, or the son would be entirely deprived of pro- 
perty. But that cannot be proper, since the son is 
principal [in relation to the inheritance. | 


It is stated as an o@jection, that, as the defraying of the 


nuptials of a sisteris an indispensable obligation under 
the text of Narada, which expresses, “ If no wealth of 
the father exist, the ceremonies must without fail be 
defrayed by brotlers already initiated; contributing 
funds out of their own portions ;’> the impoverish- 


Narada. ment of the brothers is no exceptionable consequence. 
That is wrong. For the text is intended to provide for 
initiatory ceremonies of brother; and the reading of 
42. Refutation it, which expresses, that “the ceremonies of brethren 
of that argument. must be defrayed by those who are already initiated,” 
is unauthentic;t and the initiation of a brother was 
the subject treated of. It had been already said, “For those, whose 
forms of initiation have not been regularly performed by the father, 
these ceremonies must be completed by the brethren out of the patri- 
mony.”§ Here the pronouns “those’ and “whose” are in the masculine 
gender. But this text immediately precedes the one before cited (“If 
no wealth of the father exist, &c.”) That passage therefore relates to 
the initiation of brothers. 


42. 


ANNOTATIONS. 


40. If the number be unequai.|] If there be four sons or a greater number, and 
only one daughter, she has a larger portion, If there be four daughters and one son 
he is deprived of wealth. Grikishna. | 


42. The reading which expresses ‘‘ ceremonies of brethren” is unauthentic ] Some 
writers, who so read the text, interpret brethren as signifying brothers and sisters (the 
feminine word being merger in tie masculine term ;) and they infer that the ceremonies 
of both are inteuded. The author refutes that opinion. Chadamani. 


The passage relates to the initiation of brothers.] Is not then the defraying of a 
sister’s nuptials enjoyed? ‘Thou art mistaken in that supposition. The marriage of 
a sister is an indispensable obligation. What then? On the demise of the father, the 
obligation of completing the initiation of brothers devolves on the brethren. But, in 
regard to the marriage of a sister, the authority devolves,on the grandfather by the 
death of the father; and on the brethren, if the grandfather be dead. Thus, in a case 
where the disposal rests with the grandfather, the btethren, though not competent to 
dispose of their sister in martiage, might be liable to impoverishment. Ragh. on 


* Mahegvara. T Narada, 13, 34, 


~ The reading here censured occurs in the Ratndkara, Chint4mani, &c. viz., bhri. 
tmam ptrva-sanskitaili in place of bhrattbhili purva-sanskitaili, The latter is the 
reading in the Viramitrodaya, Daya-tatva, &, 


§ Narada, 13, 33, 


THE DA’YA-BHA’GA. CHAP. IV, SEC. I. 
. 43, Thus partition of the wealth of the father, grand- 
43. Conclusion. ¢, ther or other ancestor [has been fully explained # ] 


CHAPTER IV. 


Succession to Womdh’s Property. 


SECTION IT. 
Separate Property of a Woman defined and explained. 


1. In the next place, for the purpose of teaching the distribution 

1. The peculiar Of @ Woman’s separate goods, such property is first 

property of awo- described. On this subject Vishnu says, “What has 

man is of various been given to a woman by her father, her mother, her 

saa ta eae eg son, or her brother, what has been received by her be- 

y “fore the nuptial fire, what has been presented to her 

on her husband’s espousal of another wife, what has been given to her 

by kindred, as well as her perquisite, and a gift subsequent, are a 
woman's separate property.’ 


2. Kéaty&yana defines a gift subsequent. ‘What has been re- 
2. One sort, ceived by a woman from the family of her husband at 
termed gift subse- a time posterior to her marriage, is called a gift subse- 
quent, is defined quent; and so is that which is similarly received from 
by Katyayana. the family of her kindred. Whatever is received by 
a woman after her nuptials, either from her husband or from her parents, 
through the affectionsof the giver, Bhigu pronounces to be a gift 
subsequent.” wt: 


ANNOTATIONS. 


In fact, after the demise of the father and grandfather, the brother also is bound to 
defray his sister’s nuptials, as having the authority (o dispose her in marriage. There- 
fore, as the brother may be impoverished by defraying the initiatory ceremonies of nu- 
merous brothers, so it is no exceptionable consequence that he may be impoverished by 
defraying his sister’s nuptials. ‘This should be considered by the wise. (rfkishna, 


___ The ceremonies of brother® include marriage, according to some authors. But 
Vachespati]. Migra here explains them as terminating at the investiture with the sacri- 
cial thread. Ragh. on Daya-bhaga. ' 


2. At atime posterior to her marriage.] It is thus evident, that presents given 
by her father, her mother, her brother, or her kindred, (§ 1.) intend what is given at any 
other time. Achyuta and Griktshna. 





* Chiddmani. 
t Vishnu, 17, 18. 
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3. By the word “kindred” her father and mother are denoted. 
Be tae eas Hence the meaning is this: any thing received subse- 
tion of his text, auently to the marriage, from [maternal or paternal 
uncles or other*] persons who are related through the 
father or the mother, or from those two parents themselves ; or so re- 
ceived from the husband, or from his family, namely, her father-in-law 
and the rest; isa gift subsequent. But the term ‘kindred, in the 
text of Vishnu, intends maternal uncles and others; for the father and 
the rest are specified by the apPropriate terms: either the husband, or 
the parents, inherit that which was received at the time of the nup- 
tials, according to tho difference between marriages denominated 
Bréhma, &c., and those called Acura and so forth. 


4. Manu and Katydyana describe the separate property of a 
woman. “What was given before the nuptial fire, 

4, Six sorts are what was presented in the bridal procession, what has 
ae bs Manu been conferred on the woman through affection, and 
anc aayeyaes what has been received by her from her brother, her 
mother, or her father, are denominated the sixfold 
property of a woman.”+ So Narada says: “What 
was given before the nuptial fire, what was presented in the bridal 
rocession, her husband’s donation, and what has been given by her 
Becher or by either of her parents, is termed the sixfold property of a 


woman.} 


And by Narada. 


ANNOTATIONS. 


From the family of her kindred.] Several variations in the reading of the text 
have been remarked ; the most material of which is at the close of it, here read, 
bandhu-kulat tathé ‘similarly from the family of her kindred;’ but in the Muakshara, 
&e. Pité-kulat tatha, ‘from her father’s family ; and in the Katndkara and other com- 
pilations, Sva-kulit tathé, ‘from her own family” The text is cited again, Section 


3. § 16. 

3. From his family, namely her father-in-law, &c.|  Itthus appears, that a present 
given to a woman by her son, which is noticed in Vishnu’s text ({ 1.),is not [techni- 
cally] included among gifts subsequent, since‘the son cannot be sig pte ea 
under the terms “kindred” and “family of the husband,” in the sense in which they 
are here used; for the son’s relation is immediate. Criktshna. 

Either the husband or the parents inherit.] The meaning is this: the technical 
term ‘gilt subsequent” is nett relatively to the brother’s succession to property, 
under that denomination, left by a childless woman. But the brother is not heir to 
what was received by her at the time of her nuptials: since the husband is successor 
in the instance of a marriage celebrated in one of the five forms called Brahma, &c., and 
the parents are so in the other three marriages named Acura, &c. or, on failure of them, 
the brother-in-law and so forth. Bence the term would be uSeless, if its signification 
were general. Or, if the contrary term were taken ag comprehending it, a limitation 
must hi arcued in the text which specially declares the succession of the husband and 
the resi; because it would contradict the passage concerning the brother’s right of 
sticcession. Thus, under the maxim “prevention is better than remedy ;” (literal 
“ better not touch mud than wash it off;”) the use of a term which obviates that aif 


culty was proper. (rikisha. | 
4, Couferred on the woman through affection.] This passage is read differently 
in most quotations of the text: “given in token of love,” dattan cha priti karmani, in 


place of dattan cha prititah striyai. 


* Criktshna, + Manu, 9. 194. t Narada, 13, 8. 


er ne 
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5. Kétyayana explains this: “What is given to women at the 


5. KaAtyayana 
defines gift be- 
fore the nuptial 
fire ; 

And gift pre- 
sented in the 
bridal procession. 


time of their marriage, near the nuptial fire, is cele- 
brated by the wise as the women’s peculiar propert 
bestowed before the nuptial fire. That again, whic 
a woman receives while she is conducted from the 
parental [abode, to her husband’s dwelling,] is instanc- 
ed as the separate property of a woman, under the 
name of gift presented in the bridal procession.” 


6. Since the term “parental” is defMived from a complex expres- 


6. Exposition 
of the text. 


sion, of which one member only is retained, the presents, 
which she receives from the family of either her father or 
her mother, while she is conducted to the house of her 
husband, are gifts presented in the bridal procession. 


7. “Her husband’s donation” (déya) is wealth given (datta) to her 


7. The word 
d4ya, in the pas- 
sage above cited, 
signifies not heri- 
tage, but gilt. 


8. Other in- 
stances eccur of 
that use of the 
term; a3 ina pas- 
sage of Katyaya- 
na, 


by her husband ; [not, as the word might be supposed 
to signify, the heritage of her husband.*] For Manu 
and others [viz Katyayana and Vishnut] notice that 
which is given (datta) to her by him, without mention- 
ing his donation (daya,) and Narada specifies donation 
(daya.) without any separate notice of given (datta.) 


8. In other instances also, “ husband’s donation” 
is used for weaKh given by the husband. Thus Két- 
yayana says, “Let the woman place her husband’s 
donation as she pleases, when he is deceased: but, 
while he lives, she should carefully preserve it, or else 
[if unable to do sof] commit it to the “ 7 "7% ' 


ANNOTATIONS. 


6. One member only is retained.} The term paitika may signify paternal, as derived 
from pity, father ; or parental,as deduced from the complex expression matt pitt, father 
and mother, retaining the single term pitt, according to a grammatical rule for reject- 


ing the feminine word in such instances. 


Pamni. 1. 2. 70. 


This is according to a reading of the text, which is countenanced by the Ratndkara 
and Chintamani: but the Smiti-Chandriké and Mitaksharé read pitur grhat ‘from the 
father’s house,’ instead of paitzkat ‘from the parental [abode].’ 


From the family of either her father or her mother.] Is not the father’s house 


properly signified by the word ‘ parental ?” 
What use then is there in interpreting the term as signifying parental 


the father’s. 


iustead of paternal ? The author shows the use of that interpretation. 


For the mother’s abode is the same with 


It comprehends 


the case of her being carried from the house of her paternal grandfather, or from that of 


her maternal grandsire and so forth. 


Mahcevara. 


7. Her husband’s donafion.] Gift is the literal interpretation of the word daya. 
Inheritance, or succession to the cstgte of a deceased person in right of rclation to him, 
is a metaphorical sense of the same term. *Ragh. on Daya-bhaga. 


8. Thus KAtyayana says.] The passage of Katyayana, here cited, is explained by 


Chanlecvara and Vachespati Micra, conformably with the opinion of the author of the 
Prakdga, as intending property which has devolved on a widow by the death of her hus- 
band leaving no preferable heir; as well as property accruing to her, during his life-time, 
by his consent: the first part of the passage being referred to the one; and the second 


* Achyuta, Giikishna, &e. + Grikishna. t Achyuta, Crikishna, &c. 
(a) See 1 Morl. Dig. 312. 
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9, The meaning of the passage is this: wealth given to her by 

her husband, she may dispose of, as she pleases, when 

9, Exposition he is dead; but, while he is alive, she should carefully 
of the text. preserve it. This is intended as a caution against 
profusion. 


s 


10. So the text of Vyasa, concerning the limits of the value 
which may be given by her husband, [exhibits the 
10. Confirmed same term.*] “A present, arhounting to two thousand 
by @ passage of (nanas) at the most, may be given to a woman, out of 
pare the wealth: and whatever property is given to her by 
In which the her husband, let her use as she pleases.”+ As far as 
a pa pee two thousand [panas] a present may be given toa 
ne woman, but not more. In answer to the question by 
whom given? the construction refers to the word hus- 
band contained in the text ; and one not contained in it must not be 
assumed. Thus the term (deya) ‘may be given’ retains the literal 
sense of the verb (dA) to give. But, since so much as is her deceased 
husband’s estate, belongs to the widow, the sense becomes metaphori- 
cal [under another interpretation ;] and that is not reasonable. 


1]. And whatever property is given to her by her husband, let 
11. That pas. her use as she pleases.| Hence [since the text relates 
sage does not li. toa gift made by her husband, and not to an allot- 


ANNOTATIONS. 


to the other subject. The close of the passage is interpreted, as directing the widow to 
commit herself to the care of her husband’s family, if there be no property left by him. 
Halaiyudha and Parijata are cited as authorities for the different interpretation adopted 
in the text. 


Commit it to the family.] Entrust it to her husband’s family; as her mother-in- 
law, sister-in-law, &c. Mahegvara. 


If she herself cannot preserve it, let her commit it to, or place it with the family. 
Some authors interpret this, ‘if she cannot subsist on that wealth, “let her commit 
herself to the family ;” that is, taking refuge with the family, let her pass the time with 
them. Grikishna. 


This is a wrong interpretation, for it is inconsistent with the premises. Achyuta. 


10. A present amounting to two thousand at most.] Copies of this as of other 
compilations differ in the reading of the first words; which in some transcripts stand 
Dvisahasra-pano dayah; in others, Dvisahasral paro d4yal, or Dvisahasra-paro déyab, 
but in the text of the Mahabharata, whence apparently the passage is taken, Trisahasra- 
paro dayah, ‘three thousand at most.’ The second is the reading, which agrees best 
with the remarks of Chandegvara and Mitramigra on the text. 


So much as is her husband’s estate.] The whple estate of her husband who dies 
leaving no male issue. Mahegvara. . 


11. Hence the alleged conclusion must be rejected.] <A different interpretation 
of the first part of VyAsa’s text makes it relate to an annual allotment to a woman for 
her maintenance, which is restricted by that passsage not to exceed the sum specified, 
The Prakaga, quoted by Chanieqvara, and the Viramitrodaya, give this construction to 





* Mahecvara. 


+ A passage nearly resembling this quotation occurs in the Mahabharata, Dana- 
darma, 46, 23, 
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ree ment delivered to her by an umpire adjusting the suc- 

roe legate er | cession ;*] the alleged cea chat the ae is 

husband’s estate. competent to take so much of the property of her hus- 

band, who has died leaving no male issue, as amounts 

to two thousand [panas,] and not the whole estate, must be rejected 

by the wise. 

12. This and [the right of the widow to take the 

_ 1% This sub- whole estate of her husband who leaves no male 

ae Pits be noe issuef] will be discussed at full length [under the 

plage: m amoiner head of succession to the estate of one who has no 
male issue.}] 


13. Y&jnavalkya explains [a woman’s property :§] “ What has 
. been given to a woman [before or after her nuptials,||] 
13. Yajfiaval- by the father, the mother, the husband or a brother, 
kya describes the oy received by her at the nuptial fire, or presented 
to her on her husband’s marriage to another wife, - 
also any other separate acquisition,] 1s denominated a 

woman's property.’ 
14, That wealth, which is given to gratify a first wife by a man 
14. Explana- desirous of marrying a second, is a gift on a second 


tion of his text, marriage: for its object is to obtain another wife 
[with the assent of the tirst.](a) 


15. So Devala says; “ Her subsistence, her orna- 
15. A passage ments, her perquisite, and her gains, are the separate 
of Devala on a property of a woman. She herself exclusively enjoys 


peculiar $y - and her husband has no right to use it, unless in 
distress.’ ** . 
ANNOTATIONS. 


the text, and do not consider if as relating to a widow who has of course a provision out 
of her husband’s estate. The interpretation, which Jimita-vdhana refutes, is not found 
in any of the compilations now received as authority. 


15. Subsistence.] What remains of that which is given for her food and raiment. 
Gains.| Interest on loans, andso forth. Chid&mani and (rikishna, &c. 


~Perquisite.] This will be explained under the head of succession to a woman’s 
separate property. Chiidamani. 


— 








* Mahecvara. 

T Grikirshna and Achyta. 

t Chid4mani and (riktshna, &e.—Vide C. 11. 
§ Criktshna and Achyuta. 

|| Crikishna, &c. 

{] VAjfiavalkya, 2,144. 


** The first term of this text is read Viddhi in the Smitichandriké and is inter- 

preia “wealth given by the father or other person for increase of prosperity.’ The 

adana-ratna ana other authorities read and interpret, as here, Vitti ‘ wealth given by 
the father or others for subsistence.’ 


(2) Sce 1 Str, H. L, 58. 3 Coled, Dig. 558, 
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16. Vyasa also: “ Whatever is presented at fhe time of the nup- 


16. And one 
of Vyasa. 


17. 


17. Exposition 
of this passage. 


tials to the bridegroom, intending [the benefit of the 
bride ;] aaa entirely to the bride; and shall not 
be shared by kinsmen.” 


Intending.} Designing, that it shall appertain to the bride. 


It is not meant, that the property becomes her’s, even 
without such intention. Accordingly the time of 
nuptials is here stated illustratively ; and not as the 
sole motive. For the will of the giver is the cause of 


property. So the following authentic text does not specify, that it 


What is at any 
time delivered to 
the husband for 
the benefit of the 
wife, belongs to 
her. 


must be at the time of the nuptials. What is pre- 
sented to the husband of a daughter, goes to the woman, 
whether her husband live or die; and, after her death, 
descends to her offspring.” Here the giver’s intention 
is not specified; because it is implied by the word 
daughter. 


18. Since various sorts of separate property of a woman have 


18. The num- 
ber of six sorts 
(§ 4,) 1s not res- 
trictive; whatever 
is at her sole dis- 
posal, is a wo- 
man’s _— separate 
property. 


been thus propounded without any restriction of num- 
ber, the number of six, [as specified by Manu and 
others,*] is not definitely meant. But the texts of 
the sages merely intend an explanation of woman’s 
separate property. That alone is her peculiar proper- 
ty, Which she has power to give, sell, or use, indepen- 
dently of her husband’s control. 


19. K&tyayana expresses this rather concisely: “The wealth, 


19. Katydayana 
expresses — this 
meanlug 


20. Exposition 
of his text. 


The husband 
has power over 
wealth earned by 
his wife, or re- 
ceived in presents 
from any other 
but kindred. 


which is earned by mechanical arts, or which is re- 
ceived through affection from any other, [but the 
kindred,] is always subject to her husband’s dominion. 
The rest 1s pronounced to be the woman’s property.” 


20. Over that, which has been received by her 
“from any other” but the family of her father, mother, 
or husband, or has been earned by her in the practice 
of a mechanical art, [as spinning or weaving,t(a)] her 
husband has dominion and full coritrol. He has a 
right to take it, even though no distress exist. Hence, 
though the goods be her’s, they do not constitute 
woman's property ; because she has not independent 
power over them. 


ANNOTATIONS. 


These terms are otherwise interpreted in the compilations of other schools, as the 


Ratnakara, &c. viz. Gains. | 
person as an offering to gratify Gaurf, or some other goddess. 


Wealth received from kindred. Ratn. Received from any 
Viramitr. 


Perquisite.] Wealth given to a maiden on account of soliciting her in marriage. 


Ratnékara. 





* Vide § 4. Qrikishna, 
+ Mahegvara. 








(a) 1 Mori, Dig, 259, 595, 596. 1 Strange’s H, L, 26, 31, 
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21. But in@ther descriptions of property excepting these two, 

the woman has the sole power of gift, sale or other 

The wife alienation. So Katyfyana declares. “That which is 

ene descrip: received by a married woman or a maiden, in the 

tions of property, house of her husband or of her father, from her hus- 

band or from her parents, is termed the gift of affec- 

Kéty4yana de- tionate kindred. The independence of women, who 

fines gift of affec- have received such gifts, is recognised in regard to 

tionate kindred. that property ; for it was given by their kindred to 

soothe them, and for their maintenance. The power of 

women over the gifts of their affectionate kindred is ever celebrated, 

both in respect of donation and of yale according to their pleasure, even 
in the case of immoveables”( 


22. What is obtained from kind relations, [meaning persons of 
22, Explana- her father’s family or her-mothier's,*] is the gift of af- 
tion ofthe text.  fectionate kindred(d). 


23. But in the case of immoveables bestowed on her by her hus- 
band, a woman has no power of alienation by gift or 
23. Immoveables the like(c). So N&rada declares: “What has been given 
pelican ae ty by an affectionate husband to his wife, she may con- 
"Y sume as she pleases, when he is dead, or ma ive it 

not be aliened by R ; Y 8 
her. away, excepting immoveable property.”"— It follows 
from the specific mention of “given by a husband ;” 
A passage of that any other immoveable property, except such as 
Narada proves. has been given to her by him, may be aliened by her. 
this. Else [if this text forbid donation in the case of immove- 


ANNOTATIONS. 


21. From her husband.] This reading of the text is conforinable to the quota- 
tion in the Kalpataru and other compilations. But the Mitakshara reads “from her 
brother,” bhratuk, instead of ‘from her husband” bhartuh, and is followed by Chan- 
deqvara and many others. Another variation occurs in the first verse of this stanza, read 
by Chandegvara Kanyaya sardham “with a maiden,” instead of Kanyaya vapi, “or by a 
maiden.” It is censured as an erroneous reading by Vachespati Micra. 


93. From the specific mention of “given by a husband.” ] The author of a com- 
mentary, to which is affixed the name of Raghunandana, remarks in this place, ‘ Hence 
it is true, that a woman is entitled to give away even immoveable property received by 
the demise of her husband.’ Asthe doctrine, which is here hinted, is opposed by the 
whole current of authorities, and receives no countenance from Raghunaudana himself, 
in his undoubted work the Daya-tatva, this passage cannot be considercd as of weight 
to shake the opposite docfrine, which denies the widow’s rigbt of alienation unless 
under very peculiar circumstances. The authenticity of the commentary itself, as a work 
of Raghunandana, is more than doubtful. It is of no celebrity : and is suspected to 
be the work of some later writer, who fas assumed Raghunandana’s name and desig- 
nation. ; 


* Daya-tatva. 

t+ Not found in NArada’s institutes; but cited in the Mitakshara, Ratn&kara, &c. 
(a) See 1 Mad. H. O. Rep. 87: 1 Strange H. L. 28.—Aa. 

(4) See 1 Morl. Dig. 260.—Zu. 


(c) See 1 Mad. H, C, Rep. 91: 1 Moil. Dig. 259.7. : 
Cc 
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32. Wives of the father [meaning step-mothers*] who have no 


32. But those 
wives only, who 
have no male is- 
sue, take shares. 
Vyasa and Vishnu 
confirm this. 


male issue, not those who are mothers of sons, [must 
be rendered*] equal sharers [with the son.*] So Vy4sa 
ordains “Even childless wives of the father are pro- 
nounced equal sharers; and so are all the paternal rand- 
mothers: they are declared equal to mothers.” Vishnu 
likwise says, “ Mothers receive allotments according to 


the shares of sons; and so do unmarried daughters.”+ 


33. The wile’s 
portion, like a 
son’s, is according 
to her tribe. 


34. So is the 
daughter’s: and 
hershare is a quar- 
ter of the son’s: as 
declared by Vi- 
haspati. 


35. A son has three parts and a daughter one. 


35. She has one 
part and he has 
three : as Katya- 
yana ordains. 


33. According to the shares of sons.] As sons are 
entitled to four shares, three, two or one, in the order 
of the classes ; so are the wives also. 


34. Unmarried daughters, likewise, following the 
allotments of sons, take a quarter thereof. Thus Vi- 
haspati says, “Mothers are equal sharers with them ; 
and daughters are entitled to a fourth part.” : 


» Katyfay 
declares: “ For the unmarried daughter Serer is al- 
lowed: and three parts belong to the gon. But the 
sk of the owner [to exercise Hisesstigg) is admitted 
when the property is small.” . 


ANNOTATIONS. 


Let him allot half.} | The allotment of a moiety implies that the other moiety is 


completed by the woman’s separate property. 


Else so much only should be given as 


will make her allotment equal to the son’s. Malhegvara. 


32. Childless wives of the father] A certain author supposes this, to relate to 
partition made by sons, because the father’s wives, whether mothers of sons or childless, 
take one share apiece at a distribution made by the father. But that is erroneous: for 
it 1s inconsistent with the remark, that the word mother does not signify step-mother 
(§30.) Griktshna and Achyuta. 


Grandmothers.] When the father divides his own father’s property with his sons, 


been bestowed, a share equal to his own. But, if there be a 


\ 


childless step-mothers, 


he need not give them allotments out of the grandfather’s estate, but food and rainent 


only 


3; for they cannot be intended by the word grandmother, 
step-mother holds good. Chfidamani. 


it is right that he should give to his own mother, on aoe property has 


d the analogy of the 


Some says, that the word grandmother here signifies ‘the father’s natural mother: 

for the reasons before explained. But others infer from the use of the pee number, 
1 
4 


and the mention of “all,’ 


Crikrshna. 


that all the wives of the grandfather shall have shares. 


tains the second opinion. 


The first is Chad&mani’s interpretation, which is refuted by i who main: 


* Ragh, on Daya-bhaga. 
} Vishnu. 18. 34—35, 
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36. Ifthe funds be small, sons must give a fourth part to daugh- 


36. But, if the 


funds be small, 
the sons must 
contribute sO 
much from their 
respective allot- 
ments. 


ters, deducting it out of their‘own respective shares. 
Thus Manu says, “To the maiden sisters let their 
brothers give portions out of their own allotments 
respectively : let each give a fourth part of his own 
distinct share: and they, who refuse to vive it, shall 
be degraded.”* | 


37. Let each cive.] From the méntion of giving, and the denun- 


37. Daughters 
do not take por- 
tions in right of 
inheritance. 


3°, But because 

the brethren are 
bound, to defray 
the charges of a 
sister’ mariage 
and a brotlier’s 
initiation’ ‘as de- 
clared by Yajfia- 
valk ya. 


39. If the wealth 

be great, a suffi- 
ciency for the 
nuptials, and not 
a quarter part, 1s 
given. 


ciation of the penalty of degradation, if they refuse, it 
appears, that portions are not taken by daughters as 
having a title to the succession. For one brother 
does not give a portion out of his own allotment to 
another brother who has right of inheritance. 

38. Thus Y4jfiavalkya, saying “Uninitiated 
brothers should be initiated by those for whom the 
ceremonies have been already performed ; but sisters 
should be disposed of in matriage, giving them as an 
allotment, a fourth part of a brother’s own share ;’+- 
declares the obligation of disposing of them in mar- 
riage, not their right of succession. 

? 

39. Thus, [since the daughter takes not in right 
of inheritance ;}] ifthe wealth be great, funds sufh- 
cient for the nuptials should be allotted. It is 
not an indispensable rule, tbat a fourth part shall be 
assigned. 


ANNOTATIONS. 


36, Ifthe funds be small.] If the preen be not sufficient to defray the nup- 


tials of a daughter with a fourth part of t 
In such a case a partition is made exclusively among the brethren ; 


said to be small. 


1e amount receivable by a son, the funds are 


an@maiftcrwards the daughier’s nuptials are defrayed with contributions from theit res- 


Crikishna. 


pective allotments. 

Out of their own allotments respectively.| This is according to the usual reading 
of the text. Vachespati Micra reads and interprets sv¢bhyah svébhyah ‘taken from 
their own brothers,’ instead of svébhyoh ’mgébhyak ‘out of their own allotments.’ The 
author of a commentary on the Daya-bhaga, to which Raghunandana’s name is affixed, 
censures that variation of the reading. . 

37. Not as having a title to the successiou.] The doctrine of the Mitakshara, 
that the daughter has aright of inheritance like the son, is thus refuted. Ragh. on 
Diaya-bhaga. . 

38. By those for whom the egremonies have been performed.] Mahegvara quotes 
and refutes the author of the Tatva, as maintaining, on the authority of this text, that 
the charges of a sister’s marriage are to be defrayed by those brothers only who have 
been initiated. But no passage of such an import has been found in the Daya-tatva. 


39. It is not indispensable that a fourth be assigned.] For a passage of Vishu|| 
cited by [Vachespati] Micra and the rest, provides, that “the son should defray the 
initiatory “‘ ceremonies [of other sons] and nuptials of unmarried sisters, suitably to the 
wealth.” The Ratndkara and the rest concur in this. Ragh. on Daya-bhaga. 


oe ne 








| Vishnu, 15, 31. 
Bl 


+ Maheovara. 


* Manu, 9.118. = + Yajfiavalkya, 2, 125. 
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40, This allotment of a fourth part if the funds be small*] must 

be understood as applicable only, where the number 

40. The allot- of sons and daughters is equal. For, if the number be 

fee of 8 so unequal, either the daughter would have a greater 

eae of cong Portion, or the son would be entirely deprived of pro- 

and daughters, perty. But that cannot be proper, since the son 1s 
principal [in relation to the inheritance. | 


41, Itis stated as an oBjection, that, as the defraying of the 

41. An argu. “UPtials of a sister is an indispensable obligation under 
sient: an suppor the text of Narada, which expresses, “If no wealth of 
of the specific al- the father exist, the ceremonies must without fail be 
lotment grounded defrayed by brothers already initiated; contributing 
Nire at of funds out of their own portions;’+ the impoverish- 
rare ment of the brothers is no exceptionable consequence. 


42, That is wrong. For the text is intended to provide for 
initiatory ceremonies of brother; and the reading of 
42. Refutation it, which expresses, that “the ceremonies of brethren 
of that argument. must be defrayed by those who are Sere SE 
is unauthentic;t and the initiation of a brother was 
the subject treated of. It had been already said, “For thiose, whose 
forms of initiation have not been regularly performed by the father, 
these ceremonies must be completed by the brethren out of the patri- 
mony.’§ Here the pronouns “those” and “whose” are in the masculine 
gender. But this text immediately precedes the one before cited (“If 
no wealth of the father exist, &c.”) That passage therefore relates to 
the initiation of brothers. 


ANNOTATIONS. 


40. Ifthe number be unequal.] If there be four sons or a greater number, and 
only one ee she has a larger portion. If there be four daughters and one aon 
he is deprived of wealth. Qrikishna. | 


42. The reading which expresses “ceremonies of brethren” is unauthentic | Some 
writers, who so read the text, interpret brethren as signifying brothers and sisters (the 
feminine word being merger in thie masculine term ;) and they infer that the ceremonies 
of both are intended. The author refutes that opinion. Chad4mani. 


The passage relates to the initiation of brothers.] Is not then the defraying of a 
sister’s nuptials enjoyed? Thou art mistaken in that supposition. The marriage of 
a sister is an indispensable obligation. What then? On the demise of the father, the 
obligation of completing the initiation of brothers devolves on the brethren. But, in 
regard to the marriage of a sister, the authority devolves.on the grandfather by the 
death of tbe father; and on the brethren, if the grandfather be dead. ‘Thus, in a case 
where the disposa] rests with the grandfather, the brethren, though not competent to 
dispose of their sister in marriage, might be liable to impoverishment. Ragh. on 
DAya-bhaga. 





* Mahegvara, . Narada, 18, 34, 


{ The reading here censured occurs in the Ratnakara, Chint4mani, &c. viz., bhra. 
tmfm ptrva-sanskitaii in place of bhrattbhii purva-sanskitaii, The latter is the 
reading in the Viramitrodaya, Déya-tatva, &. 


& Narada, 18, 33, 
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; 43, Thus partition of the wealth of tlie father, grand- 
Conclusion, e131... oy other ancestor [has been fully explained *| 


CHAPTER IV. 
Succession to Wom&’s Property. 


SECTION I. 
Separate Property of a Woman defined and explained. 


1. in the next place, for the purpose of teaching the distribution 

1, The peculiar Of @ woman’s separate goods, such property is first 

property ofa wo- .described. On this subject Vishnu says, “What has 

man is of various been given to a woman by her father, her mother, her 

va ie coon son, or her brother, what has been received by her be- 

yu" fore the nuptial fire, what has been presented to her 

on her husband’s espousal of another wife, what has been given to her 

by kindred, as well as her perquisite, and a gift subsequent, are a 
woman’s separate property.” 


2. Ké&ty&yana defines a gift subsequent. ‘What has been re- 
2. One sort, ceived by a woman from the family of her husband at 
termed gift subse- a time posterior to her marriage, is called a gift subse- 
quent, 1s defined quent; and so is that which is similarly received from 
by Katyayana- the family of her kindred. Whatever is received by 
a woman after her nuptials, either from her husband or from her parents, 
through the affection*of the giver, Bhigu pronounces to be a gift 
subsequent.” * 


ANNOTATIONS. 


In fact, after the demise of the father and grandfather, the brother also is bound to 
defray his sister’s nuptials, as having the authority to dispose her in marriage. There- 
fore, as the brother may be impoverished by defraying the initiatory ceremonies of nu- 
merous brothers, so it is no exceptionable consequence that he may be impoverished by 
defraying his sister’s nuptials. This should be considered by the wise. Criktshna, 


The ceremonies of brother# include marriage, according to some authors. But 

[ Vachespati] Migra here explains them as terminating at the investiture with the sacri- 
cial thread. Ragh. on Daéya-bhaga. , 

2. At atime posterior to her marriage.] It is thus evident, that presents given 


by her father, her mother, her brother, or her kindred, (§ 1.) intend what is given at any 
other time. Achyuta and Griktshna. 





* Chidamani. . 
t Vishnu, 17, 18. 
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3. By the word “kindred” her father and mother are denoted. 
oe Hence the meaning is this: any thing received subse- 
tion of his text,  uently to the marriage, from [maternal or paternal 
uncles or other*] persons who are related through the 
father or the mother, or from those two parents themselves ; or so re- 
ceived from the husband, or from his family, namely, her father-in-law 
and the rest; isa gift subsequent. But the term ‘kindred, in the 
text of Vishnu, intends maternal uncles and others; for the father and 
the rest are specified by the apropriate terms: either the husband, or 
the parents, inherit that which was received at the time of the nup- 
tials, according to the difference between marriages denominated 
Bréhma, &c., and those called Acura and so forth. 


4. Manu and Katydyana describe the separate property of a 
woman. “What was given before the nuptial fire, 

4. Six sorts are what was presented in the bridal procession, what has 
— by nae been conferred on the woman through affection, and 
ye what has been received by her from her brother, her 
And by Narada, M™0ther, or her father, are denominated the sixfold 
property of a woman.” So Narada says: “ What 

was given before the nuptial fire, what was presented in the bridal 
procession, her husband’s donation, and what has been given by her 
brother or by either of her parents, is termed the sixfold property of a 


woman.{ 


ANNOTATIONS. 


From the family of her kindred.] Several variations in the reading of the text 
have been remarked ; the most material of which is at the close of it, here read, 
bandhu-kulat tathé ‘similarly from the family of her kindred ;’ but in the Midkshara, 
&e. Pitt-kulat tath4, ‘from her father’s family ;’ and in the Ratnakara and other com- 
Beg. Sva-kulit tatha, ‘from ber own family.’ ‘he text is cited again, Section 
3.4936. 

8. From his family, namely her father-in-law, &c.] It thus appears, that a present 
given to a woman by her son, which is noticed in Vishnu’s text (§ 1.),is not [techni- 
cally] included among gifts subsequent, sivce®he son cannot be here comprehended 
under the terms “ kindred” and “family of the husband,” in the sense in which they 
are here used; for the son’s relation is immediate. Criktshna. 


Either the husband or the parents inherit.] The meaning is this: the technical 
term “gilt snbseqnent” 1s aetul relatively to the brother’s succession to property, 
under that denomination, left by a childless woman. But the brother is not heir to 
what was received by her at the time of her nuptials: since the husband is successor 
iv the instance of a marriage celebrated in one of the five forms called Brahma, &c., and 
the parents are so in the other three marriages named Agura, &c. or, on failure of them, 
the brother-in-law and so forth. Tfence the term would be useless, if its signification 
were general. Or, if the contrary term were taken ag comprehending it, a limitation 
must be argued in the text which specially declares the succession of the husband and 
the rest; because it would contradict the passage concerning the brother’s right of 
succession. Thus, under the maxim ‘prevention is better than remedy ;” (literally 
“better not touch mud than wash it off;”) the use of a term which obviates that diffi- 
culty was proper. (rikislina. 

4, Conferred on the woman through affection.} This passage is read differently 
in most quotations of the text: “given in token of love,” dattancha priti karmani, in 


place of dattan cha prititah striyai. 


* Crikishna, + Mann, 9. 194. } Narada, 13, 8 . 
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5. Kéatydyana explains this: “What is given to women at. the 


5. Katyayana 
defines ; gift he- 
fore the nuptial 

eC; 

And gift pre- 
sented in the 
bridal procession. 


time of their marriage, near the nuptial fire, is cele- 
brated by the wise as the women’s peculiar propert 
bestowed before the nuptial fire. That again, whic 
a woman receives while she is conducted from the 
parental [abode, to her husband’s dwelling,] is instane- 
ed as the separate property of a woman, under the 
name of gift presented in the bridal procession.” 


6. Since the term “parental” is defMtved from a complex expres- 


6. Exposition 
of the text. 


sion, of which one member only is retained, the presents, 
which she receives from the family of either her father or 
her mother, while she is conducted to the house of her 
husband, are gifts presented in the bridal procession. 


7. “Her husband’s donation” (daya) is wealth given (datta) to her 


7. The word 
in the pas- 
sage above cited, 


by her husband ; [not, as the word might be supposed 
to signify, the heritage of her husband.*] For Manu 
and others [viz., Katyayana and Vishnutf] notice that 
which is given (datta) to her by -him, without mention- 


iage, bul git. ing his donation (daya,) and Narada specifies donation 
| (daya.) without any separate notice of given (datta.) 

8. In other instances also, “ husband’s donation” 
is used for wea&h given by the husband. Thus K&t- 
yayana says, “Let the woman place her husband’s 
donation as she pleases, when he is deceased: but, 
while he lives, she should carefully preserve it, or else 
[if unable to do sof] commit it to the family.’(a) 


8. Other in- 
stances eccur of 
that use of the 
term; a3 ina pas- 
sage of Katyaya- 
na, 


ANNOTATIONS. 


6. One member only is retained.] The term paitrka may signily paternal, as derived 
from pity, father ; or parental, as deduced from the complex expression matt pitt, father 
and mother, retaining the single term pitt, according to a grammatical rule for reject- 
ing the feminine word in such instances. Panini. 1. 2. 70. 

This is according to a reading of the text, which is countenanced by the Ratndkara 
and Chintamani: but the Smiti-Chandrika and Mitakshard read pitur gihat ‘from the 
father’s house,’ instead of paitrkat ‘from the parental [abode].’ 


From the family of either her father or her mother.] Is not the father’s house 
properly signified by the word “ parental?” For the mother’s abode is the same with 
the father’s, What use then is there in interpreting the term as signifying parental 
justead of paternal? The author shows the use of that interpretation. It comprehends 
the case of her being carried from the house of her paternal grandfather, or froiu that of 
her maternal grandsire and so forth. Mahcgvara. 


7. Her husband’s donafion.] Gift is the literal interpretation of the word daya. 
Inheritance, or succession to the estate of a deceased person in right of relation to him, 
is a metaphorical sense of the same ferm. *Ragh. on Daya-bhaga. 

8. Thus KAtyayana says.| The passage of Katyayana, here cited, is explained by 
Chaniegvara and Vachespati ‘hora, conformably with the opinion of the author of the 
Prakdca, as intending property which has devolved on a widow by the death of her hus- 
band leaving no preferable heir; as well as property accruing to her, during his life-time, 
by his consent: the first part of the passage being referred to the one; and the second 

Achyuta, Cifkishna, &c. + Grikishna. { Achyuta, Crikishna, &c. 
(2) See 1 Morl. Dig. 312. 
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9. The meaning of the passage is this: wealth given to her by 

her husband, she may dispose of, as she pleases, when 

9, Exposition he is dead; but, while he is alive, she should carefully 
of the text. preserve it. This is intended as a caution against 
profusion. , 


a 


10. So the text of Vyasa, concerning the limits of the value 

which may be given by her husband, [exhibits the 

10. Confirmed same term.*] “A present, arhounting to two thousand 

by a passage Of (panas) at the most, may be given to a woman, out of 

vasa 5 the wealth: and whatever property is given to her by 

In which the her husband, let her use as she pleases.”+ As far as 

same term occurs two thousand [panas] a present may be given toa 

woman, but not more. In answer to the question by 

whom given ? the construction refers to the word hus- 

band contained in the text ; and one not contained in it must not be 

assumed. Thus the term (deya) ‘may be given’ retains the literal 

sense of the verb (d&) to give. But, since so much as is her deceased 

husband’s estate, belongs to the widow, the sense becomes metaphori- 
cal [under another interpretation ;] and that is not reasonable. 


11. And whatever property is given to her by her husband, let 
11. That pas. her use as she pleases.) Hence [since the text relates 
sage does not li- toa gift made by her husband, and not to an allot- 


ANNOTATIONS. 


to the other subject. The close of the passage is interpreted, as directing the widow to 
commit herself tothe care of her husband’s family, if there be no property left by him. 
Haliyudha and Parijata are cited as authorities for the differcnt interpretation adopted 
in the text. 


Commit it to the family.] Entrust it to her busband’s family; as her mother-in- 
law, sister-in-law, &c. Mahegvara. 


If she herself cannot preserve it, let her commit it to, or place it with the family. 
Some authors interpret this, ‘if she cannot subsist on that wealth, “let her commit 
herself to the family ;” that is, taking refuge with the family, let her pass the time with 
them. (rikishna. — 


This is a wrong interpretation, for it is inconsistent with the premises. Achyuta. 


10. A present amounting to two thousand at most.] Copies of this as of other 
enmpilations differ in the reading of the first words; which in some transcripts stand 
Dvisahasra-pano dayah; in others, Dvisahasrali paro d4yah, or Dvisahasra-paro dayak, 
but in tpe*text of the MahAbharata, whence apparently the passage is taken, Trisahasra- 
paro dayah, ‘three thousand at most.’ The second is the reading, which agrees best 
with the remarks of Chandegvara and Mitramicra on the text. 


So much as is her husband’s estate.]| The whole estate of her husband who dies 
leaving no male issue. Mahecvara. . 

11. Hence the alleged conclusion must be rejected.] A different interpretation 
of the first part of Vydsa’s text makes it relate to an annual allotment to a woman for 
her maintenance, which is restricted by that passsage not to exceed the sum specified. 
The Prakaga, quoted by Chanieqvara, and the Viramitrodaya, give this construction to 


* Mahecvara. 


f A passage nearly resembling this quotation occurs in the Mahabharata, Dana- 
darma, 46, 23, 
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te widows nar. ment delivered to her by an umpire adjusting the suc- 

ciation of ee ice ;*] the alleged conclusion, that the Saaicw is 

husband’s estate. competent to take so much of the property of her hus- 

/ band, who has died leaving no male issue, as amounts 

to two thousand [panas,] and not the whole estate, must be rejected 
by the wise. 


12. This and [the right of the widow to take the 
_ 12. This sub- whole estate of her husband who leaves no male 
ae ba ee issuet] will be discussed -at full length [under the 
place. m Swot head of succession to the estate of one who has no 


male issue.t 


13. Yajnavalkya explains [a woman’s property :§] “ What has 
been given to a woman [before or after her nuptials,||] 
13. Yajfiaval- by the father, the mother, the husband or a Bronce 
ky a describes the or received by her at the nuptial fire, or presented 
to her on her husband’s marriage to another wife, es 
also any other separate acquisition,] is denominated a 

woman’s Pe 


14. 'That wealth, which is given to gratify a first wife by a man 

14. Explane- desirous of marrying a second, is a gift on a second 

tion of bis text, Marriage: for its object is to obtain another wife 
[with the assent of the tirst.](a) 


15. So Devala says; “ Her subsistence, her orna- 

15. A passage ments, her perquisite, and her gains, are the separate 

of Devala on a property of a woman. She herself exclusively enjoys 

peculiar 34. and her husband has no right to use it, unless in 
distress.” ** , 


ANNOTATIONS. 


the text, and do not consider it as relating to a widow who has of course a provision out 
of her husband’s estate. The interpretation, which Jimita-vahana rcfutes, is not found 
in any of the compilations now received as authority. 
15. Subsistence.] What remains of that which is given for her food and raiment. 
Gains.] Interest on loans, andso forth. Chtd&mani and Grikishna, &. 


Perquisite.] This will be explained under the head of succession to a woman's 
separate property. Chtidamam. 








* Mahecvara. 

t+ Grikishna and Achyuta. 

t Chiidamani and Criktshna, &s,—Vide C.11. 
§ Crikishna and Achyuta. 

|| Crikishna, &c. 

{| VAjéavalkya, 2.144. : 


** The first term of this text is read Viddhi in the Smitichandrika and is inter- 

reted ‘wealth given by the father or other person for increase of prosperity.’ ‘The 

adana-ratna and other authorities read and interpret, as here, Vitti ‘ wealth given by 
the father or others for subsistence.’ 


(2) Sce 1 Str. H. L, 53. 3 Coled, Dig. 538, 
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16. Vyasa also: “ Whatever is presented at She time of the nup- 


16. And one 


of Vyasa. 


tials to the bridegroom, intending [the benefit of the 
bride ;] belongs entirely to the bride; and shall not 
be shared by kinsmen.” 


17. Intending} Designing, that it shall appertain to the bride. 


17, Exposition 
of this passage. 


It is not meant, that the property becomes her's, even 
without such intention. Accordingly the time of 
nuptials is here stated illusttatively ; and not as the 
sole motive. For the will of the giver is the cause of 


property. So the following authentic text does, not specify, that it 


What is at any 
time delivered to 
the husband for 
the benefit of the 
wife, belongs to 
her. 


must be at the time of the nuptials. What is pre- 
sented to the husband of a daughter, goes to the woman, 
whether her husband live or die; and, after her death, 
descends to her offspring.” Here the giver’s intention 
is not specified; because it is implied by the word 
daughter. 


18. Since various sorts of separate property of a woman have 


18. The num- 
ber of six sorts 
(§ 4,) is not res- 
tiictive; whatever 
is at her sole dis- 
posal, is a wo- 
man’s _—_ separate 
property. 


been thus propounded without any restriction of num- 
ber, the number of six, [as specified by Manu and 
others,*] is not definitely meant. But the texts of 
the sages merely intend an explanation of woman’s 
separate property. That alone is her peculiar proper- 
ty, Which she has power to give, sell, or use, indepen- 
dently of her husband’s control. 


19. Ké&tyayana expresses this rather concisely: “The wealth, 


19. Katyayana 
expresses — this 
meaning. 


20. Exposition 
of his text. 


The husband 
has power over 
wealth earned by 
his wife, or re- 
ceived in presents 
from any other 
but kindred. 


which is earned by mechanical arts, or which is re- 
ceived through affection from any other, [but the 
kindred,] is always subject to her husband’s dominion. 
The rest 1s pronounced to be the woman’s property.” 


20. Over that, which has been received by her 
“from any other” but the family of her father, mother, 
or husband, or has been earned by her in the practice 
of a mechanical art, [as spinning or weaving,t(a)] her 
husband has dominion and full coritrol. He has a 
right to take it, even though no distress exist. Hence, 
though the goods be her’s, they do not constitute 
woman’s property ; because she has not independent 
power over them. 


ANNOTATIONS. 


These terms are otherwise interpreted in the compilations of other schools, as the 


Ratnakara, &c. viz. Gains. | 
person as an offering to gratify Gaurf, or some other goddess. 


Wealth received from kindred. Ratn. Received from any 
Viramitr, 


Perquisite.| Wealth given to a maiden on account of soliciting her in marriage. 


Ratnékara. 


* Vide § 4. CGrikirshna, 


| Mahcgvara. 
(2) 1 Mor], Dig, 259, 505, 596. 


1 Strange’s H, L, 26, 31, 


21. 


21. The wife 
- sole power 
uver Other descrip- 
-tions of property. 


Kftyayana de- 
fines gift of affec- 
tionate kindred. 


‘B41 


‘ 
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But ingther descriptions of property excepting these two, 


the woman has the sole power of gift, sale or other 
alienation. So Katyfyana declares. “That which is 
received by a married woman or a maiden, in the 
house of her husband or of her father, from her hus- 
band or from her parents, is termed the gift of affec- 
tionate kindred. The independence of women, who 
have received such gifts, is recognised in regard to 
that property ; for it was given by their kindred to 
soothe them, and for their maintenance. The power of 


women over the gifts of their affectionate kindred is ever celebrated, 
both in respect of donation and of sale according to their pleasure, even 
in the case of immoveables’ (a). 


22. What is obtained from kind relations, [meaning persons of 


22. Explana- 
tion of the text. 


her father’s family or her mother’s,*] is the gift of af- 


fectionate kindred(b). 


23. But in the case of immoveables bestowed on her by her hus- 


23. Immoveables 

pres to her by 
er husband may 
not be aliened by 
her. 


band, a woman has no power of alienation by gift or 
the like(c). So N&rada declares: “What has been given 


by an affectionate husband to his wife, she may con- 


sume as she pleases, when he is dead, or may give it 
away, excepting immoveable property.”"— It follows 
from the specific mention of “given by a husband ;” 


A passage of that any other immoveable property, except such as 

Narada proves has been given to her by him, may be aliened by her. 

Else [if this text forbid donation in the case of immove- 
ANNOTATIONS. 

21. From her husband.] This reading of the text is conferinable to the quota- 


tion in the Kalpataru and other compilations. But the Miidkshara reads “from her 
brother,” bhratuh, instead of ‘from her husband” bhartuk, and is followed by Chan- 
deqvara and many others. Another variation occurs in the first verse of this stanza, read 
by Chandegvara Kanyaya sardbam “with a maiden,” instead of Kanyaya vapi, ‘‘or by a 
maiden.” It is censured as an erroneous reading by Vachespati Micra, 


93. From the specific mention of “given by a husband.” ] The author of a com- 
mentary, to which is affixed the name of Raghunandana, remarks in this place, ‘ Hence 
it is true, that a woman is entitled to give away even immoveable property received by 
the demise of her husband.’ As the doctrine, which is here hinted, is opposed by the 
whole current of authorities, and receives no countenance from Raghunandana himself, 
in his undoubted work the Daya-tatva, this passage cannot he considered as of weight 
to shake the opposite docfrine, which denies the widow’s right of alienation unless 
under very peculiar circumstances. The authenticity of the commentary itself, as a work 
of Raghunandana, is more than doubtful. It is of no celebrity : and is suspected to 
be the work of some later writer, who has assumed Raghunandana’s name and desig- 
nation. ; a 


* Daya-tatva. 

+ Not found in NArada’s institutes; but cited in the Mitakshara, Ratn&kara, &c. 
(a) See 1 Mad. H. C. Rep. 87: 1 Strange H. L. 28.—a. 

(4) See 1 Morl. Dig. 260.—Za. 


(c) See 1 Mad. H. C, Rep. 91: 1 Moi). Dig. 259. —Ew. : 
C 
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Other immove- 
aes may be alien- 
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ables in general,*] the preceding ymasage concerning 
the power of women in respect of donation and of sale, 
“according to their pleasure, even in the case of im- 
moveahbles,” would be contradicted. 


24. However, if the husband have no means of subsistence, 


24. In distress, 

a husband may 

use his wife’s pro- 

erty : ont 

& passage 0 
Vojsavalkya 


But in no other 
case, 


Katyayana di- 
recis a woman’s 
property to be 
restored, with or 
without interest ; 
according as it 
was taken by her 
consent or against 
it. 


without using his wife’s separate property, in a famine 
or other distress, he may take it in such cireum- 


‘stances: but not in any other case(d). So Yajnavalkya 


declares: “A husband is not liable to make: good the 
property of his wife, taken by him in a famine, or for 
the performance of a duty, or during illness, or while 
under restraint.”- K&tyAyana, again, denies the right 
of the husband to do so in any other circumstance: 
“Neither the husband, nor the son, nor the father, nor 
the brothers, 'can assume the power over @ woman’s 
property to take it or to bestow it. Ifany one of 
these persons by force consume the woman’s property, 
he shall be compelled to make it good with interest, 
and shall also incur a fine. If such person, having 
obtained her consent, use the property amicably, he 
shall be required to pay the principal, when he 
becomes rich. But, if tiie husband have a second wife 
and do not show honor to his first wife, he shall be 


compelled by force to restore her property, though amicably lent to 
him. If food, raiment and dwelling be withheld from the woman, she 
may exact her due supply, and take a share [of the estate] with the 


co-heirs.” 


25. Ifshe be 
neglected by her 
husband, she may 
exact a provision 
from him. 


26, Conclusion. 


25. Ifthe husband, having taken the property of 
his wife, live with another wife and neglect her, he shall 
be compelled to restore the property taken by him. 
If he do not give her food, raiment, and the like, that 
also may be exacted from him by the woman. 


26. Thus a definition of woman’s property has 


been propounded. 


ANNOTATIONS. 


£4. She may exact her due supply.] She may take wealth (for the term sva sig- 
nifies wealth) sufficient for food and raiment, &c. She shail obtain from her husband 
so much as may be ordered by the king. But, if her husband be dead, let her receive 
an allotment from his co-heirs. Mahegvara. | 

She may exact her own; that is, her due “supply of food and. raiment. She may 
take from the co-heirs of her husband, that is, from her brother-in-law and the rest, a 
share, or the portion appertaining to her husband. Some interpret the text; ‘She may 
exact from her husband’s co-heirs her own allotment, consisting of food, raiment, &o.” 
This is, however, an erroneous interpretation; for the same meaning is deducible from 
the single term sva, “her own.” Crikishna. 


* Orikishna. 
(2) See 1 Strange I, L, 27,—£7. 





+ Yéjfiavalkya, 2, 148, 


THE DA’YA-BHA'GA, CHAP. IV. SEC, IT. 243 


SECTION M1. 


i 
Succession of a woman's children to her separate property. 


1. In the next place partition of woman's pro- 
1. Manu pro- perty is explained. On that subject Manu says, 
the nd “When the mother is dead, let all the uterine brothers 


and the uterine sisters equally divide the maternal 
estate.’”* 


2, Since this suggests the participation of brother and sister, 
connected in the sentence by reciprocation, although 

2. Itis inbe- the conjunctive compound do not there occur, b 
nse by F oe means however of the conjunctive particle, whic 
Soi cig “"S bears the same import [and is contained in the text,] 


the meaning of the passage must be this; ‘ Let sisters 
and brothers of the whole blood share the estate.’ 


® 
3. Vrhaspati likewise expresses assemblage by the conjunctive 
particle in the following passage. “A woman’s pro- 
3. So Vihas- perty goes to her children; and the daughter is a 
pati declares. sharer with them, provided she be unaftianced ; but, if 
married, she shall not receive the maternal wealth.” 


4. Here the term children intends sons: and they 

4. Gankha and ghare their mother’s goods with unbetrothed daughters. 
Likhite peers So Gankha and Likhita say, “ All uterine brothers are 
ae ae entitled to the wealth equally; and so are unmarried 


sisters.” 


ANNOTATIONS. 


2. By reciprocation. | The grammatical terms here employed, and the author’s 
reasoning, will be better understood after consulting a note subjoined to the Mitak- 


shar on inheritance (2. 11.), where the very doctrine is asserted which Jimfta-v4hana 
controverts. 


The conjunctive particle. ] The oe cha, with which the conjunctive compound 
corresponds in import; according to Panjni(2. 2. 9.) 


8 She shall not receive the maternal wealth.] The close of the stanza is read 
differently in other compilations, labhate mina-matrakam, “She receives a mere token 
of respect,” instead of na labhen mattkan dhanam, ‘‘She shall not receive the maternal 
wealth.” This readiag, which is peculiar to Jimita-vahaha, is disapproved by his com. 
mentator Achyuta, who gives reasons for preferring the other; supported as it is by the 
authority of the Ratp&kara, Smfti-Chandrika, &. 


nn ar iain nan at SIR tata 


* Manu, 9. 192. 
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5. Since the son is mentioned first in all these passages, he has a 

& Thesonin- Tight to the succession to his mother’s wealth, what- 

herits whether .ever be his state [initiated or uninitiated*]: and the 

initiated or unini- conjunctive particle, which likewise occurs in every 
tiated. one of those texts, denotes assemblage. . 


6.. A passage of Devala is conclusive against one 
Devala is conclu. Wo persists in the controversy notwithstanding the 
sive against the foregoing reasons. It is as follows: “A woman’s pro- 
supposition, that perty is common to her sons and unmarried daugh- 
unmarried daugh- ters when she is dead; but, if she leave no issue, her 


fe ta reer husband shall take it, her mother, her brother, or 
her father. 


7. Here it is expressly declared, that the mother’s goods are com- 

7. Elsethespe. 0? to the son and unmarried daughter: and if the 
cial right of the aiden daughter were exclusively entitled to the 
maiden daughter Whole of her mother’s estate, [notwithstanding the ex- 
inaparticularcase istence of her brother,t] the special texts of Manu and 
would not be de- others, ance will be cited,t] concerning the (Yautu- 
clared. ka) wealth given at the nuptials, would be unmeaning; 


since she would have the right in all cases indiscriminately, 


8. But if one should propose this solution: ‘the ordaining of 
equal partition is fit, if the brother and sister have 
- 8. Adifferentar- alike a right of succession to their mother’s property ; 
gument rejected. but, if sisters only inherit equally, or, on failure of 
them, brothers only, the declared equality would be 
impertinent, since it might be deduced, without such declaration, from 
reasoning, because no exception to it has been speeified :’ he might be 
thus answered [ey an obstinate antagonist :§] ‘It is no less impertinent 
to declare equality, on the assumption, that brother and sister inherit ; 
since their parity may be in like manner deduced from reasoning.’ 
[The antagonist might proceed to say||] ‘Besides, how is it imperti- 
nent? since, in the case of brothers inheriting alone, [upon failure of 
sisters,1] the term “equal” is unquestionably pertinent, as it obviates 
the supposition, that deductions of a twentieth and the like shall be 
allowed in the instance of the mother’s estate, as in that ofthe father’s.’ 
Therefore, the half learned person [who argues, that the declaration of 
equality would be impertinent,**] must be disregarded by the wise, as 
unacquainted with the letter of the law, and with the reasoning 
[which has been here set 


6. The text of 


ANNOTATIONS. 


6. A passage of Devala is conclusive, &c.] Literally, is a choker for an obstinate 
‘wrestler. : 
8 With the letter of the law.] With the text above cited. (§ 6.) Griktshna. 


* (riktshna and Achyuta. + (rikrshna and Achyuta. t{ (rikishna and Achyuta, 
Mahecvara, Ibid. . 4 Thid, ** Thid, tt Orikishna, 
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9, But. for the cause above stated, the son and maiden daughter 
9. On failure have a like right of succession. On failure of either of 
of ithers, the them, the goods belong to the other. On failure of 
other is heir. On both of them, the succession devolves, with equal 
failure of both,a rights, on the married daughter who has a son, and on 
daughter, — Pik ho her who may have rhale issue. For, by means of 
ve their sons, they may present oblations at solemn 

obsequies. 


10. Hence, [since the right is founded on the presenting of obla- 
tions at solemn obsequies,*] the daughter's son is en- 
10. The daugh- titled to the property, on failure of the daughters 
ter’s son inherits, above described: for the text of Manu expresses, 
in their default. « ven the son of a daughter delivers him in the next 
world, like the son of ason.”"— Neither a barren nor a widowed 
daughter inherits ; for these present not oblations at solemn obsequies, 
either in person or by means of their offspring. Accordingly pene 
the daughter’s right of succession is founded on benefits conferred 
through the means of her male issue ;+ or since neither the barren nor 
the widowed daughter’s right of equal succession is recognized ;§] 
Narada says, “On failure of the son, the daughter inherits; for she 
equally continues the lineage.” || 


e 
11. But, if there be a son’s son and a daughter's son claiming the 
ll. After the Succession, the son’s son has the exclusive title ; for it 
son’s son. is reasonable, since the married daughter is debarred 
from the inheritance by the son, that the son of the 
debarred daughter shall be excluded by the son of the person who 
bars her claim. 


ANNOTATIONS. 


9. For the cause above stated.] Because the word “ equally” is not impertinent. 
Ragh. on Daya-bhaga. 


On failure of both of them.] Both the son and maiden daughter. Mahegvara. 


The succession devolves—on the married daughter.] And not, asin the instance 
of wealth given at nuptials, gets a subsequent definition of it, devolving in 
default of a maiden daughter, on one betrothed; or for want of such, on a married 
daughter: since there is no authority for that order of succession inthis case. Chida- 
mani and Orikishna. 


10. The daughters above described. | A daughter who has a son; and one who 
may have male issue. Mah®evara. 

Delivers lim in the next world.] Since the parity of reasoning holds, the masculine 
gender is not here exclusive. Mahecvara. 

11. Debarred from the inheritance by the son.] The prior right of a daughter's 
son, in the case of wealth which was given at nuptials, is thus indicated; for, in.that 
eteUee, the son is debarred from the inheritance by the married daughter. (ri- 

tshna. 


* Orikishna. + Manu, 9.139, Vide infra. C. 11. Sect. 6. § 31. 
t Grikishna. § Achyuta, | Narada, 13. 50, 
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12.° On failure of all these abovementioned, including the daugh- 


12, Next the 
barren or widow- 
ed daughter suc- 


13. But the'text of Gautama, “A woman's separate 


13. Passages, 


seemingly decla- 


ratory of the 

daughter’ssucces- 

sion, to the exclu- 

sion of the son, 

relate to wealth 

received by the 
al at her nup- 
s. 


ter's son [and the son’s grandson,*] the barren and 
the widowed daughters both succeed to their mother's 
property ; for they also are her offspring; and the 

? others to inherit is declared to be on failure 


Picicpeers Be 8 O 
ot issue. 


! poe 
goes to her daughters unaffianced, and to those not 
actually married ;"-- that of Narada, “Let daughters 
divide their mother’s wealth ; or, on failure of daugh- 
ters, her male issue ;’{ a passage of K&étyfyana, “ But, 
on failure of daughters, the inheritance belongs to the 
son ;’ as also one of Y&jiiavalkya, “ Daughters share 
the residue of their mother’s property, after payment 
of her debts; and the male issue succeeds in their 
default :S relate only to the (yautuka) wealth given 
at nuptials; for these passages contradict the text of 


Devala above cited (§ 6.) Accordingly [since it is in the case of 
wealth given at nuptials, that the unmarried daughter ‘has the prior 


Manu is expli- 


right of succession;|| or has the exclusive night ;1] 
Manu says, “Property given to the mother on her 
marriage “(yautuka,) is the share of her unmarried 
daughter.” ** 


Here yautuka signifies property given at a marriage: the 


Derivation 
and meaning of 
tha tarm yautuka 

a. 


skin with skin.”+-+ 


word yuta, derived from the verb yu to mix, imports 
“mingling ;’ and mingling is the union of man and 
woman as one person; and that 1s accomplished by 
marriage. Tor a passage of scripture expresses “ Her 
bones become identified with his bones, flesh with flesh, 
Therefore what has been received at the time of 


the marriage, is denominated Yautuka.{t 


ANNOTATIONS. 


12. Including the daughter’s son.} And the son of the son’s son; for the right 
devolves on him, next after the daughter’s son, since he confers great benefits on his 


ancestor. 


Criktshna. 


14, Here yautuka signifies, &c.] Thisinterpretation is opposed by the author to 


that which is proposed by the Kalpataru, where the term is explaine 


as signifying 


‘ Savings effected by her good management out of what hgs been given to the woman, 
for the purpose of providing bread, potherbs, &c.’ Achyate. 2 

This alleged interpretation is not found ,in thé Kalpataru: but the term is there 
explained ‘ Wealth given toa woman by her father and the rest, at the time of her 


nuptials.’ 


* Crikishna. 


§ Yajitavalkya, 2. 118, 


q| Achyuta, 
Tt Veda, 


7 Gautama, 28. 22. 
| Griktshna, 
** Manu. 9. 13], 
tt Thisis written both Yautuka, and Yautaka, Viramitrodaya, 


t Narada, 13. 2. 
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15. Acedrdingly [since the term signifies wealth received at the 
time of the marriage ;*] Vasishtha says, “Let the fe- 
15, Answering males share the nuptial presents (pfrinfyya) of their 


to p&rinayya in 9 ; sete 2 
Vasishtra’ s text. nea For parinay ya signifies wealth received at 


16. As for a passage of Manu, “The wealth of a woman, which 
16. A passage of has been in any manner given to her by her father, 
Manu explained. let the Brahmani damsel take; or let it belong to her 
offspring ;’f since the text specifies “given by her 
father,” the meaning must be, that property, which was given to her 
by her father, even at any other time besides that of the nuptials, shall 
belong exclusively to her daughter: and the term Brahmani is merely 
illustrative [indicating, that a daughter of the .same tribe with the 
giver inherits.§] Or, lest the term should be impertinent, the text may 
signify that the Brahmani damsel, being daughter of a contemporary 
wife, shall take the property of the Kshatriy4 and of other wives dying 
childless, which had been given to them by their fathers. The precept, 
which directs, that “the property of a childless woman shall go to her 
surviving husband ;”. does not here take effect. Such is the cana | 
of the passage ; for else [according to the preceding interpretation||] al 
the texts [which declares the equal right of the son aa daughter, to 
inherit their mother’s property in certain cases,J would be incongruous. 


17. 1t must not be argued, that the succession of the daughter’s 

17. Th _ sons, on failure of the daughter, is shown ky Narada 

fare a a and others [as Yajiiavalkya, &c.**] because the word 

ineant, where itis “issue” is connected in construction with daughter, 

aby that ae which is the nearest term. For the word daughter, as 

male arent signifying a distinct [viz. femalet+] progeny, requires a 

parent for its correlative, and must not be connected 

in construction with “son” another progeny suggested 

by the term “issue”: since [both terms] alike [need a correlative indi- 
eating the parent.{} - 


ANNOTATIONS. 


15. Wealth received at a marriage.] And not, as the term is interpreted in the 
Kalpataru and other compilations, ‘furniture, mirrora, combs, and the like,’ @rf- 
kishna. 

According to the Viramitrodaya, the word, as read by the authors of the Kalpataru 
and Vivada-chint4mani, is dMferent from Jimtta vahana’s reading, viz. parinhyyam, for 
pdrinayyam. But Jimuta-vahana’s qommeutators have remarked no difference in the 
reading, but only in the interpretation.  ° 

17, For the word daughter, as signifying progeny, requires a correlative.] The 
single term daughter cannot, in the same phrase, successively signify the progeny and 
the parent; namely progeny in respect of the mother, and parent in respect of the male 
issue, Grikrshna, dc. 


* Achyuta. + Vasishtha, 17, 40. t+ Manu, 9. 198. 
§ Mahegvara, | Criktshna. | 
** Mahecvara, Vide §13, t+ Grikishna and Achvuta. +t Ibid. - 
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18, Nor should [the word*] “issue” be expounded metaphorically, 

from the appropriate sense, [as signifying male, and 

18, 8uch anin- “daughter’ ale: neglecting the relation to a parent 

terpretation can- indicated by these terms.+] For all the terms [viz. 

not be supported daughter,” repeatedly occurring in various texts ;f or 
by the metaphori- a eh Tepe. + 

-calsense ofterms, issue, or other equivalent word ;§ or daughter, and 

issue, and, in the text of K&tyAyana, son ;||] may be 

taken in their literal acceptation by oar them with “mother:” 

and the word “daughter” is acknowledged to bear the literal sense as 


connected with the term “mother.” 


19. Neither should the construction of the sentence be alleged 
to be ‘issue of the daughter’ suggested by the pronoun 
by can- . 8 ss y ene P 
ae yee in the phrase “her issue.” (§ 13.) For the pronoun 
would refer to her as daughter, [not as mother ;] since 
the meaning of the original term is such. 


20. Besides, the word “daughter,” in the text of Yajiiavalkya 

(§ 13), having the termination of the first or nomina- 

oe ais other tive case, and the pronoun (“their”) having that of 

ee ‘8 the fifth ablative, cannot be connected with the term 

“issue,” by construction which requires the sixth or 

relative case. But this term governs the word “mother” notwithstand- 

ing the intervention of mediate terms. Thus then, with the certainty, 

that “issue of the mother” is here intended, it is reasonable to interpret 

issue of the mother [as signifying son{] in the texts of Narada and Kat- 

yayana: Yor there can be no contradiction [since the passage must be 
presumed to be grounded on the same revelation.**] 


21. Moreover, conformably with the text of Baudhfyana “ Male 
issue of the body being left, the property must go to 
21, Itisright, them ;"+f and because [the son, as immediate issue of 
“son the mother, is] nearer of kin [that the daughter’s son, 
at pees sg who is a mediate descendant; {/] it is reasonable, that 
ter’s son. 8" the son born of her body shoujd have the right of suc- 
cession to his mother’s property, and not the daugh- 

ter’s son, who is a mediate descendant not born of her person. 


“ANNOTATIONS. 


21. A mediate descendant, not born of her persom] This is according to the 
common reading of the text, na’nangaja-vyavahita-dauhitra; as interpreted by Mahec- 
vara, But he notices a variation of the reading, nA’ngaja-vyavahita-dauhitra, which he 
expounds ‘A mediate descendant through the daughter born of her person,’ 


* Mahegvara. + Crikishna, Chudamani Achyuta, 
Ragh. on Daya-bhaga. § Chudimari. 
(rikishna. | Mahegvara. 


Crikishna and Chudamani, Tt Vide infra, C. 11. Sect, 1 § 37. 
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22. Hgnce a woman’s separate property, received by her at her 

"nuptials, goes to her daughter; and not to her sons 

92. Nuptial pre- [if there be a daughter :*] and the text of Gautama 

sents go to the (§ 13.) iy intended to explain the order of succession 

daughters. in this case [of an inheritance devolving on the fe- 
male issue.t] 


23. First, the woman’s property goes to her unaflianced daugh- 
ters. If there be none such, it devolves on those who 

23. First un- are betrothed. In their default, it passes to the mar- 
ee ff hale ried daughters [as indicated by the conjunctive parti- 
ered: dateh cle in the text.{] For the right of the female issue 
ters. generally is suggested by the term “daughters” [in 
Gautama’s text § 13.]; and the speciat mention of 

“unafhanced” and “unmarried,” which follows, is pertinent as declara- 
tory of the order of succession [and not as a limitation of the preced- 


ing general term.§] 


24. Thus Yajilavalkya says, “The separate property of a childless 

94. A passage Woman mairicd in the form denominated Brahma or 

of YAjfiavalkya in any of the four [unblamed forms of mnarriage] goes 

cited. to her husband: but if she leave progeny it will belong 

to her daughter : and in other forms of marriage, {as the Acura, &c.,] it 
goes to the father [and mother, on failure of issue.” || 


25. Here, in certain forms of marriage termed Br&hina, &c., what 

95. And ex. 8 been received by a woman at the nuptial fire, goes 
plained, after her death, first to her daughters |not, like pro- 
perty received at any other time but that of her nup- 

tials, to her sons as well as her daughters]. Again, the right devolves 
first on the maiden daughter [conformably with the text above cited ;**] 
if there be none, it descends to the betrothed daughter ; or for want of 
such, it goes toa married daughter [including even a barren or a 


ANNOTATIONS. 


22. The text is intended to explain the order of succession.] Not to exclude the 
affianced and married daughters. Achyuta. 


23. Pertinent as declaratory of the order of succession.| Both Griktshna and 
Achyuta notice a variation in the reading of Jimita-vahana’s text in this place; but 
they deduce the same import, though in different ways. 

The order of succession is this: first the property goes tothe maiden daughter ; 
then to one betrothed; for she is superior te the married daughter, because she belongs 
to the same original family¢gotra) with her parents. On failure of such, the property 
devolves on the married daughter ; that is, on one who has a son, or who may be ex- 
pees to have offspring. If there be none such, it goes to any other daughtcr. Qrf- 

tshna and Achyuta. 

24. Orin any of the four.] Including that denominated Brahma, in any of five 
unblamed forms of marriage. (riktshna. 


* Criktshna and Mabegvara.  f Qrikishna and Achyuta. J} Acbyuta. 
§ Achyuta | Yajfiavalkya, 2. 146. * Crikishna. 


** Achyuta and Criktghna, 
D1 
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widowed one :*| or, on fa#lure of all daughters, it devolves on the son. 
For the husband's right of succession is relative to property of a wife 
who leaves no issue whatever. 2° 


96. The mar- 
ried daughter’s 
right is even hint- 
ed in a former 
text (§ 3.) 


26. The right of the married daughter, too, on 
failure of the unaffianced one and the rest, has been 
hinted by Vzihaspati using the term “unaffianced” 


(§ 3.) 


27. It should not be alleged, that this text of [YAjiavalkyat 


27. The pre- 

ding passage (§ 
z+.) does not re- 
late to woman’s 
property, in gene- 
ral; but to nup- 
tial presents in 


we wT we ew wwe ewe 


forms. 


above cited § 24.] does not relate exclusively to wealth 
received at nuptials; but is applicable to any pro- 
perty, whether obtained then or at any other time, 
and appertaining to a woman espoused by such forms 
of marriage. For the preceding passage,{ [which is 
declaratory of a brother's right of succession,§] would 
have no pertinency, [since, even in that case, the hus- 
band or the father would inherit under the text in 
question :||] and it would disagree with Manu; for he 
says, “It is admitted, that the property of a woman 
married by the ceremonies called Brahma, Daiva, 


Arsha, Gandharba and Pr&jfpatya, shall go to her husband, if she die 
without issue. But her wealth, given to her on her marriage in the 
form called Asura or either of the other two (R&kshasa and Paisfcha,) 
is ordained, on her death without issue, to become the property of her 
mother and of her father.”{| Here, the subsequent terms, “ wealth 

iven to her,” are understood in the preceding sentence. Therefore, 
= thus connecting the terms, “ wealth given to her at the nuptial 
ceremonies, &c,” the text appears to relate to property received at her 
marriage, and not generally to any property whatever. 


28. ‘So Yama, saying “Wealth, which is given at the marriages 


98. This inter- 

pretation is con- 

~med by @ pas- 
of Yama. 


called Asura, &c. [is acknowledged to belong to the 
arents, if the woman die without issue,’**] appears to 
intend nuptial presents exclusively: that is, wealth 
which is given while the marriage ceremony lasts, 
having been commenced but not being finished. 


29. It must not be argued, that the denominations of Br&hma, 


99. The texts 
do not relate to 


&c. regard the woman [who is married by such cere- 
monies ; ff and that the text concerns any property be- 


ANNOTATIONS. 


27. Any property appertaining to a woman espoused by such forms.] The author 
is here opposing the doctrine of the Mitakshara ; as is remarked by Grikishna. | 





* Chiidamani. 





+ Grikishna, Chidamani, &c, 


t YAjfiavalkya, 2, 145. Vide Sect.3§10. § Grikishna, &. 


| Orfkrshna and Achyuta, 


** Mahegvara, 


Manu, 9. 196 and 197. 
tt Mahegvara. 


any property be- 
longing to a wo- 
man married in 
such a form ; but 
to property given 
to her at a mar- 
riage celebrated 
in such form, 
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longing to her; the designations being relative to the 

rson :*] because there is no other rule provided for 
the déscent of a childless woman’s property received 
by her before her nuptials, or after them. For the 
rule of succession, in the case of property received 
before or after marriage, will be fully stated, conform- 
ably with express laws. 


SECTION III. 


Succession to the separate property of a childless Woman. 


1. Succession 
toa childless wo- 
man. 


9. A passage 
of Yajfiavalkya a- 
gain cited. 


1. The heirs of the property of a woman who 
dies childless are next propounded. 


2. ‘The separate property of a childless woman 
married in the form denominated Br&hma, or in any 
of the four [unblamed forms of marriage,] goes to her 
husband.’ 


3. The four forms of marriage, at the head of which is that called 


3. And expound- 
ed, 


The nuptial pre- 
sents are inherited 
by the husband in 
some cases. 


Brahma, are here intended. Those four are the Daiva, 
Arsha, Préj&patya, and Gandharba. With the Br&h- 
ma, they make five. For Manu has specified five: 
namely “the ceremonies called Br&hma, Daiva, Arsha, 
Gandharba and Praj&patya.”{ Wealth, which has 
been received by a woman while her marriage in any 
of those forms is celebrated, devolves on her husband, 
if she die without issue. Here issue signifies progeny. 


4, Itis not right to interpret the text as signifying, that any 


4, A different in- 
terpretation 
futed. 


demise. 


re- . 


property of whatever amount, which belongs to a 
woman married by any of those ceremonies termed 
Brahma, &c., whether received by her before or after 
her nuptials, devolves wholly on her husband by her 


For the terms employed in. the text (§ 2.), signifying ‘at mar- 


ANNOTATIONS. 


3. Progeny.] Intending the giver of a funeral oblation. Chfd&mani. 
4. “For the terms employed in the text indicate time.] To make the reasoning in 


this place more intelligible, it isnecessary to remark, that, in the original of the pas- 
sage under consideration, the word has a termination (that of the seventh or locative case,) 
which properly denotes the site or place of the act. Nowa wedding cannot strictly be 


* Achyata. f Yajfiavalkya, 2. 146. Vide Sect. 2 § 24, 
+ Manu, 9. 196, Vide Sect. 2 § 27. 
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_ in the furm denommated Bréhma, &c.’ indicate time: and, if the 
word Brahma, &c., [in Manu’s text :*] intended the woman [who is 
espoused in such form,t] those terms [as expressive of the married 
person}] would have been exhibited in the singular number and sixth 
or relative case: for the pronoun, denoting the woman, is exhibited in 
that case and number, in the [subsequent] passage; “ But her wealth, 
given to her on her marriage, &.”§ 1f the time of nuptials be indicated 
the term as the metaphorical sense from relation to [timel]] present. 
But, if the woman be intended, it has the metaphorical meaning from 
relation to the past ceremony of marriage. Now this, being. a less 
approved mode of construction, is not the proper one. Neither is it 
true, that the terms Brahma, &c., do signify the woman who is espous- 
ed; for they are used by Manu and the rest as importing the marriage 
celebrated in such form. Thus Manu, having premised these words 
« Now learn compendiously the eight forms of the nuptial ceremony ;’{ 
enumerates “the ceremony of Br&éhma, of the Devas, of the Rshis, of 
the Prajfépatis, of the Asuras, &c.”** So Narada says, “Hight forms 
of marriage are ordained for the perfecting of the several tribes: the 
first of them is the Brahma.”++ Vishnu in like manner says, “ Mar- 
riages are of eight sorts, the Brahma, the Daiva, &c.”"tt 


5. Vigvarapa’s 5. Therefore the observation of Vicvardpa, that 
exposition of the the text relates to woman’s property received at the 
text confirmed. —_ time of the nuptials, should be respected. 


6. But a woman's property, received at a marriage in the form 
6. Inothercases, Called Asura and the like, her mother may take on her 
the mother inhe. Cemise, though her husband be living; and, on failure 
rits the nuptial of the mother, the father. For that order of succes- 
resents; and, in gion results from the text, “Her wealth is ordained 
pes the to become the property of her “mother and of her 
father.”S§ If then joint succession were intended, the 
author would have said, “become the property of her two parents.” 
And, as the father’s right of inheritance is declared to be on failure of 
the*n¥other in the case of a maiden’s property, the same is fitting in this 
instance also. 


ANNOTATIONS. 


the site of the gift, and therefore, conformably with the syntax of the language, the 
author considers time to be indicated as a secondary or metaphorical meaning of the 
inflected word Ie supports his interpretation by an argument which may be thus sta- 
ted: the relation of the marriage to the time of its pale bral ion renders this, metaphori- 
cally, the site of the donation ; and that is an easier constryction than making the moral 
relatign, which resujis from the celebration of a marriage, the site of the eventual 


y 


snccession. 


6. Her mother may take on her demisc.] Jt must be consequently understood, 
that the term father, in a passage of Yajiiavalkya, ‘‘In other forms of marriage, it goes 
to the father,”’||\| signifies parents; one term only being retained of the phrase ‘ father 
and mother.’ Qrikishma and Achyuta. 


* Vide Sect.2.§ 24. 4 (rfkrshna, | {Mahegvara. § Vide Sect. 2. § 27. 
{| Crikishna. % Manu, 3. 20. ** Manu, 3. 21. tt Narada, 18. 39, 
Vishnu, 24 18. §} Vide Sect, 2. § 27, Wi! Seet. 2, § 24, 





7. A passage of 
Baudhiyana on 
succession tO a 
maiden’s proper- 
ty. 


8. Is sufficient 
on the subject. 


9. The brother 
does not inherit 
preferably the 
nuptial present, 
as he does a maid- 
en’s property. 


10. But 


10. But he 
does inherit pre- 
sents received by 
her after mairti- 
age; gifts of kin- 
dred, and her fee 
(culka) aceord- 
ing to Yajiia- 
valkya, 


11. 


di. Explana- 
tion of the text. | 
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7. Accordingly Baudhéyana says, “ The 

of a deceased damsel let the uterine brethren _.. 

selves take. On failure of them, it shall belong to the 


mother ; or, if she be dead, to the father. 


8. The: property of a maiden has been thus 
explained, [and the subject will not be resumed under 
a distinct head.*] 


9. It must not be argued, that, in this case [of 
wealth received at nuptialst] as in that of a maiden’s 
property, the brother has the prior right. For no text 
ordains it: and the succession of the mother and father 
only [not the brothert] is expressly declared. 


wealth received by a woman after her marriage, from: 


the family of her father, of her mother, or of her hus- 
band, goes to her brothers, [not to her husband §] as 
Y4jiiavalkya declares: “That which has been given 
to her by her kindred, as well as her fee or gratuity, 
and any thing bestowed after marriage, her Teasingn 
take, if she die without issue.” || < 


Given by her kindred.| Presented to her by her father or 


nother [during her maidenhood.{] Hence [since the 
words “ given by kindred” intend given by the father 


and mother ;**] their sons, who are her brothers, are the kinsmen here 


signified. 
12. That 


12. The inter- 
pretation is sup- 
ported by a pas- 


sage of Katyayana 
concerning — im- 
moveables. 


10. 


is confirmed by Viddha K&aty4&yana, who says “Im- 
moveable property, which has been given by parents to 
their daughter, goes always to her brother, if sha, die 
without issue.” For it appears, that the brother's 
right of succession is feanded. simply on her leaving no 


issue [which is the case equally of a maiden, as of a 
ALS LWyAan. ---tf. hb 


ANNOTATIONS. 


Received after ker marriage from the family of her father, &c.] Property 


intended by the term Anvadheya gr ‘gift subsequent’ is here deseribed by circumlocu- 
tion. Chddamani and (rikishna. ° X 


11. Their sons, who are her brothers, are the kinsmen here signified. 


Conform- 


ably with the etymology of the term bandhava kinsmen, or offspring of (bandhu) kin- 
dred, explained as signifying her father and mother. GQrikrolna and Achyuta, 





* Crikishna and Achyuta. 
§ Crikfshna &c, 
‘4 Chitdamani. 


+ Ibid. 
7 Chéidimani and Criktshua. 





+ Ibid. 
|| Yajfiavalkya, 2. 145. 
+t Crikishna and Chiida 
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ty 


“Se Y—«Tn gene- 
aot, # affirmed by 


Vierartipa, the 
brother inherits 
a woman's pro- 
perty. 


14, Since he 
inherits the im- 
moveables, he 
must a fortiori 
succegd to move- 
ables. 


15. 


Presents 
given to the wo- 
man, when a maid- 
en, are included 
in the preceding 
text (§ 10.) 


‘her maiden state. 


HINDU’ LAW-BOOKS,. 


av. The remark of Vigvardpa, that property of a 
childless woman married by any form of nuptials, 
from that of Brféhma to that of the PigAchas, (as hint- 
ed by the term “always,”) goes to her brother, should 
therefore be respected. 


14. Under the term “immoveables,’ the same 
must be true of other property [such as described in 
the passage of Yajiiavalkya above cited ;*| by the 
argument a fortiori, exemplified in the loaf and 


staff.t 


By the phrase “given by her kindred” (§ 10.) is signified 


that which was given to her by her parents during 
For any thing received by her, 
subsequently to her nuptials, is comprehended under 
the denomination of (anv4dheya) ‘ gift subsequent?’ 
and either the husband, or the parents, inherit that 
which was presented at the time of the wedding. 


16. Kdaty4yana describes a gift subsequent: “ What has been 


16. Katyayana’s 
definition of a gift 
subsequent. 


17. Exposition 
of the text. 


received by a woman from the family of her husband, 
and a time posterict to her marriage, is called a 
gift subsequent; and so in that which is similarly re- 
ceived from the family of her kindred.”} 


17. From the family of her husband.] From her 
father-in-law and the rest. From the family of her 
kindred.] From that of her father and mother. 


18. The same author gives another definition: “ Whatever is 


18. Another 
definition of gift 
subsequent, 


19. Explanation 
of fee or perqui- 
site by the same 
authority, 


19. Received of workmen. 


received by a woman after her nuptials, either from her 
husband, or from her parents, through the affection of 
the giver, Bhrgu pronounces to be a gift subsequent.” 


19. He likewise explains the fee or perquisite 
(Culka.) “ Whatever has been received, as a price, of 
workmen on houses, furniture and carriages, milking 
vessels and ornaments, 1s denominated a fee.” 


ANNOTATIONS. 


The passage is translated onformably to the inter- 


pretation of Jimita-r4hana and his commentators, Grikrshna, Achyuta and Mahegvara : 
and it seems to have been understood in the same sense by the authors of the Ratndkara 


and VivAda-chandra. 
tion of the sentence. 
by the authors of the 


But it is difficult to reconcile this meaning with the construc- 
The passage is accordingly éxplained in quite a different sense 
Smiti-chandrik&é, Madanaratna, &c. ‘The price of house, furni- 


ture, carriages, &c. received in trust for the bride, is her fee or perquisite. There isa 


-variation in the readin 
véhana reading karmin 


* ChidAmani. 


of the text adapted to these different interpretations. J{mita- 
m ‘workmen;’ and the Smfti-chandrik4, &c. karmandm, ‘ works? 


+ Ch. 2. § 25, t Cited before; Section] § 2, 


20. What is given to a woman by artists constructing a 


20. Interpre- 
tation of the pas- 
sage. 


21, 


21. A different 


explanation by 
Verge 


22, Hither way, 
property of such 
escription occurs 
under every form 
of marriage. 


23. But it does not intend a gratuity (Culka) 


93. The term 
(Culca) is not em- 
ployed in its sense 
of pies as in- 
tending a gratuity 
for the purchase 
of a bride: such 
as is given at an 
A'sura marriage. 
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? of 
executing other work, asa bribe to send her hu. ___ 
or other person [of her family] to labour on such pves- 
ticular work, is her fee. It is the price [of labour ;] 
since its purpose is to engage [a labourer. | 


Or a fee is that which is described by Vy4sa, “What _ 


given] to bring the bride to her husband’s house, is 
denominated her fee.” That is, what is given by way 
of bribe or the like to induce her to go to the house of 
her husband/¢). e 


22. This fee, [as described in both the 
above cited,*] occurs indiscriminately in any form of 
marriage, whether that termed Br&hma or another. 
Such, or any similar property of a childless wonaan, 
her brothers inherit. | 
resented to dam- 
sels at marriages called Asura and the rest For that 
gratuity is restricted to the particular form denomi- 
nated Asura [and does not occur in the rest.f] Ac- 
cordingly it is said, “The Asura marriage is grounded 
on the receipt of wealth; the Gandharba, on reciprocal 
connexion; the R&kshasa, on seizure in war; and 
the Paic&écha is where the bride is obtained by 
fraud.”’t 


24. Hence, since there is no gratuity at the R&akshasa sper 
the 


24. A propos- 
ed restriction of 
the text (§ 10.) 
to the case of 
A’sura and similar 
marriages refuted. 


nor at the other [viz., the Paicacha ee 
conclusion, deduced from association with nuptial gra- 
tuity, that only such property goes to the brother as 
was received under the Asura and other similar mar- 
riages, must be rejected: as also because that is not 
the separate, property of the woman; for only wealth 
received by the father or other person [who gives the 


girl in marriage] is denominated a gratuity. Thus Manu says, “ Let 
no father, who is wise, receive a gratuity however small, for giving his 
daughter in marriage; since the man, who through avarice, takes a 


ANNOTATIONS. 

20. It is the price of labour.] Culka properly significs price: though it has 
become necessary to translate it fee, perquisite, or gratuity. 

91. What is given to bring the bride.] Chidimani notices a variation in the 
reading of Vy&s4’s text; ardtam for anétum, “what is brought [while the bride is 
going] to her husband’s “ house ;” ingtead of ‘‘ what [is given] to bring het to husband’s 
1ouse.” | 

22. Occurs indiscriminately in any marriage.] The term fee does not here denote 
the gratuity (Culka) received at an A’sura marriage. (Vide § 23.) Grik?shna. 

23. It does not intend a gratuity at marriages called A’sura.| The author here 
refutes the ancient doctrine as set forth by Chandeqvara. Qrikisbna. 


* Chidamani. + Orikishna, &. 
+ Yajfiavalkya, 1. 61. Vide Manu, 3, 31~34. § Chidamani. 
(2) 1 Str. H. L, 31—Z4 (6) Ibid. 29.~. 
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‘gratuity, isa seller of his offspring.”* Father is here a general ex- 

ession [intending the person who gives away the damsel.t] There- 

ore, a brother, or any other person, accepting a present [for giving a 

girl in marriage,] is a receiver of a gratuity. Consequently, a gratuity 

(Culka) is that which is accepted by the father or ather person [so dis- 

posing of the damyel.] 

25. Hence [since the gratuity belongs to the giver of the damsel, 

and not to the damsel herselft] the argument is re- 

25. And the re- futed, which has been thus proposed; that, as a wo- 

striction of it ie man’s separate property received in the form of a gra- 

srarri. tUity (Gulka) is possible only in an Asura marriage, 

therefore the gifts of kindred and a gift subsequent, 

which are specified in the same passave (§ 10.), shall 

be inherited by the brother, provided they are relative to an 

marriage. 

26. But, since property, received as a fee or perquisite (Culka) in 

the manner described (§ 18 and 21), is possible under 

26. The bro- every form of marriage, the brother is heir in all such 

a ce. instances; conformably with the text [of Ydjiia- 

> valkya§] For it contains no restriction [to any par- 

i. eet oe nea form of marriage,|| not to that salle ee in 
particular.1 


27. Thus the text of Gautama also conveys the same import with 

that of Katyayana. (§ 12.) It is as follows: “The 

97. A passage sister’s fee belongs to the uterine brothers; after them, 

of Gautama con- jt goes to the mother; and next to the father. Some 
firms this. say, before her.”** 


28. The meaning of the passage is this: in the first place that 

property goes to her brother of the whole blood. But, 

28. Exposition on failure of them, it belongs to the mother. In her 

of the passage. default, it devolves on the futher.tt Some say before 
her, This is stated as the doctrine of others. 


ANNOTATIONS. 


27. And next, to the father.] Jimtita-vahana reads and interprets this passage 
of Gautama differently fromother compilers, by whom it is cited. The clause “and 
next, to the father,’ which Crikishna reads in Jimfita-vahana’s quotation, is not found 
in Gautama’s text as exhibited in his institutes ; nor is it noticed by his scholiast ; nor 
inserted in ancient quotations of this passage; nor read by Achyuta in Jimita-vAhana’s 
text. The scholiast, with Hala4yudha, Chandégvara and others, expounds this passage 
‘The sister's gratuity belongs to the uterine brothers, after [the death of] the mother ; 
eome say before [her demise :’] an interpretation, ‘which, as Achyuta observes, is re- 
jected by Jimiita-vahana. 


28. Some say before her.] Some hold that it devolves on the father next after 
brothers; and on the mother after him. “'*-'~- 


* Many, 3. 51. + Grikishna and Achyuta. ¥ Criktshna, 
§ Chidamani. Vide § 10. || Maheqvara. 4 Crikishna. 


** Gautama, 28, 23, &. 
t+ This sentence is wanting in some copies of Jimita-vahana. 


29. On failure 
of brothers, the 
gifts of kindred 
go to the mother; 
or to the husband. 


So Katyayana 
ordalus. 
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29. Therefore, the property goes first to tlie 
whole brothers; if there be none, to the mother; if 
she be dead, to the father: but, on failure of all these, 
it devolves on the husband. Thus KAty4yana says, 
“That, which has been given to her by her kindred; 
goes, on failure of kindred, to her* * *” 


80. By saying “on failure of the kindred,” [or of the father and” 


80. Explanation 
of the text. 


mother,*] the failure of brothers is likewise indicated. 
For, since the parent’s right of succession is in default 
of brothers, [the failure of the preferable clajm] must 
be concluded by the argument a fortiori exemplitied in 
bap 


the case of the loaf and staffit 


$1. On failure of heirs down to the husband, this rule again is 


31. On failure 
of heirs above- 
mentioned, colla- 
terals inherit. 


A passage of 
Vihaspati cited. 


provided, which Vrhaspati thus delivers “The mother’s. 
sister, the maternal uncle, the father’s sister, the 
mother-in-law, and the wife of an elder brother, are 
pronounced similar to mothers. If they leave no issue 
of their bodies, nor son [ofa rival wife,] nor daugh- 
ter’s son, nor son of those persons, the sister’s son an 

tha mat shall talra thaiw property.” 


32. Both son and daughter are here signified by the terms “ is 


32. And ex- 
plained. 


of the body.” For they bar every other claimant. 
By “son” is meant the child of a rival wife. Fora 
passage of law expresses, “If, among all the wives of 
the same husband, one bring forth a male child, Manu 


has declared them all, by means of that son, to be mothers of male 
issue.”{ Nor is the term “son” an epithet of “issue of the body :” for 
it would be superfluous; and the sister's son or other remote heir 
would have the right of succession, though a son [or a grandson§] of a 
contemporary wife be living. . 


33. The daugh- 38. Ifthere be no legitimate son or daughter, ° 
trazonaueesie nor a grandson in the male line, nor a son of a rival 
daughter and of Wife, the right of succession devolves on the daugh- 
wale issue. ter's son. , 


ANNOTATIONS. 


Haléyudhu’s interpretation ‘Some hold, that it devolves on the brethers, 
the mother be living,’ is thus set aside. Achyuta. 


29, Given to her by her kindred.] Given by her father and mother. Achyuta. 


32. The child of a rival wife. f Tho son of such a wife; inc:uding also the sister 
of such son: for the gender is here employed indefinitely; and, by means of her off- 
spring, she becomes the giver of funeral oblations to the husband of the woman and his 
ancestors to the third degree. (Qrikishno. 


Including also adopted sons. Achyuta, &. - 
33. Nor a grandson, nor a son of a rival wife, the-succession devolves on a daugh- 
ter’s son.] This passage is censured by Grékishna; who shows by very satisfactory 
* Raghunandana, &c. + Vide ©, 2§ 25. t Manu, 9.183. .§ Achyuta, Mabegvara, 
El 
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$4. By the pronoun in the phrase “ sons of those persons” (§ 31.) 

94. Nor the ee woman’s own issue and the child of a rival wife 

3, ae are signified. Therefore, their sons have a right to 

ter’s Son. inherit ; not the son ofa daughter's son also, for he 1s 
. excluded from the oblation of food at obsequies. 


35. For want then of sons and other linear heirs as here specified, 
33. That pas- and in default of brothers or other preferable claimants, 
sage does relate including the husband, the inheritance passes to the 
to the right of sister's son and the rest, although kinsmen, as the 
succession. father-in-law, the husband’s elder prother, or the like, 
bé fiving. For the text (§ 31.) bears no other import; and the chief 
purpose of indicating, under the head of inheritance, the competency 
to present funeral oblations, as is done by describing the women as 
_Similar to mothers, and ccrtain persons as standing in the relation to 
them of sons, 18 to suggest the right of succession to their property. 


36. Hence, since the text enumerates “ sister’s son,” &c. if the order 
of succession consequently be, first the sister’s son, 
; 36. But not then the husband’s sister's son, next the child of the 
.o the order of : : 
aunceasion. husband’s younger brother, afterwards the child of the 
husband’s elder brother, then the son of the brother, 
after him the son-in-law, and subsequently the younger brother-in-law, 
the right would devolve last of all on the younger brother of the hus- 
band, contrary to the opinion and practice of venerable persons. There- 
fore, the text is propounded, not as declaratory of the order of inheri- 
tance, but as expressive of the strength of the fact, [namely of the 
benefits conferred.*] Thus it is declared by Manu, under the head of 
inheritance, “To three ancestors must water be 
Passages of given at their obsequies; for three is the funeral ob- 
are ac eles lation of food ordained: the fourth is the giver of ob- 
ap beara in right of lations ; but the fifth has no concern with them.”+ Tn 
benefits confer. like manner YAjnavalkya shows succession to property 
red. in right of the funeral oblation : “ Among these [sons 
of various descriptions,] the next in order js heir, and 
giver of oblations, on failure of the preceding.”"} The son’s preferable 
right too appears to rest on his presenting the greatest number of bene- 
ficial oblations, and on his rescuing his parent from hell. And a 


ANNOTATIONS. 
reasoning, that the daughter's son ought to inherit before the son of a contemporary 
wife. Achyuta considers the reading of the text to be questionable; and Mahecvara 
pronounces it.to be spurious. He also rejects the words “Sora grandson’’ as unneces- 
sary and improperly introduced in this place. Raghunandana, in the Daya-tatva, 
copying Jimfita-vahana’s argument, omils this passage altogether; and the author of 
the Viramitrodaya has substituted one of quite different import. 

34. By the pronoun ..... ....... the woman’s own issue and the child of a rival 
wife are signified.}] The pronoun refers not to the nearest term “daughter’s son,” 
but to the remote terms “issue of the body” and “son of a contemporary wife.” 
Viramitrodaya. 


* Crikishna and Chitdamani. [1 Strange, H. L.128—4¢.] + Manu, 9. 186. 
t Yajfiavalkya, 2.138, - 
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passage of Viddha CAtatapa expressly provides for the funeral obla- 
tions of these women : “ For the wife of a maternal uncle or of a@ sis- 
ter's son, of a father-in-law and of a spiritual parent, of a friend and of 
a maternal grandfather, as well as for the sister of the mother or of the 
father, the oblation of food at obsequies must be performed. Such is 
the settled rule among those who are conversant with the Vedas.” 


37. This then is the order of succession, according to the various 
degree [of benefit to the owner of the property*] from 
the oblation of food at obsequies. In the first place, 
the husband’s younger brother is entitled to the 
woman’s property; for he is a kinsman (Sapinda,) 


37, The order 
of succession is as 
follows. 


First the hus- 
band’s younger 
brother. 


Then the son 
of the brother-in- 
law. 


Next the sister’s 
a0n, 


Afterwards the 
husband’s sister’s 
son. 


and presents oblations to her, to her husband, and to 
three persons to whom oblations were to be offered by 
her husband. After him, the son either of her hus- 
band’s elder or of his younger brother, is heir to the 
separate ey of his uncle’s wife; for he is a kins- 
man, and presents oblations to her, to her husband, 
and to two persons to whom oblations were to be 
offered by her husband. On failure of such, the sister's 
son, though he be nota kinsman (Sapinda,) inherits the 
separate property Icft by his mother’s sister, because 
he presents oblations to her, and to three persons, (her 
father and the rest,) to whom oblations would have 
been offered by her son. In default of him, the son 


of her husband’s sister (for it is reasonable, since the husband has a 
weaker claim than the son, that persons claiming under them should 
have similar relative precedence ;} is heir to the property of his uncle’s 
wife; because he presents oblations to three persons to whom they 
were to be offered by her husband, and also presents oblations to her 


Then the bro- 
ther’s son. 


Lastly the 
in-law. 


and to her husband. On failure of him, the brother's 
son is the successor to his aunt’s property, for he pre- 
sents oblations to the father, to her grandfather, and 
to herself. Ifthere be no nephew, the husband of 
her daughter is heir to his mother-in-law’s i aa 


since he presents oblations to his mother-in-law and father-in-law. 


38. The text 
(§ 31.) indicates 
heirs, not their 
order of succes- 
sion, 


39. If those 
fail, the husbana’s 
father, elder bro- 
ther, &c. inherit. 


38. This order of succession must be assumed : 
and the mention of “a sister’s son” and the rest (§ 31) 
was intended merely for an ‘indication of the heirs, 
without specifying the order in which they succeed. 


39. Again, on failure of these six, it must be 
understood, that the succession devolves on the father- 
in-law, the husband’s eldest brother and the rest, ac- 
cording to their nearness of kin [the nearest Sapinda 
being the heir.t] 


40. It must not be supposed, that this text (§ 31.) is applicable 


xv. The failure 
of these heirs was 





where a failure of kinsmen (Sapinda) exists: for, in 
this chain of successors, the husband’s younger bro- 
ther, and his son, and the son of the husband’s elder 


ee ee ee 


Mahegvara, 
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brother, have been specified ; and the husband's 
and elder brother, who are nearer of kin, have 
omitted. 


41, Therefore, the practice [of preferring the father-in-law to the 
younger biotheranclaw * or of regulating the succes- 

41. Acontrary sion in the order specified in the passage above cited, 
adda must be § 31.+] which has been introduced for want of compre- 
cae asvunau- ending the text [of Vihaspati, § 31. + or those of Manu 
and Y4jiiavalkya,§] and of understanding the true sense 


‘not implied ia the 
text. 





ANNOTATIONS 
SUMMARY. 
The ettiled order of succession to the separate property of a woman is as follows. 


In the case of property left by a maiden, the right devolves first on the uterine 
br@ther or, if there be none, on the mother; but, if she be dead, on the father. 


It is the same in respect of property left by a betrothed damsel, exccpling what 
was piven by the bridegroom: for he has a rigbt to whatever he gave. 


In regard to the property of a married woman, which was received at her marriage, 
her maiden daughter has the first claim; aud next, a betrothed one; but, on failure of 
both these, her married daughters, who have, or are liktly to have, male issue, inherit 
together; or, on failure of either of them, the other takes the succession: if there be 
none of either description, the barren and the widowed daughters bave an equal right ; 
and, on failure of one, the other succeeds. Next the right devolves, in order, on the 
son, the daughter’s son, the son’s son, the great-grandson in the male line, the son of a 
contemporary wife, her grandson and her great-grandson in the male line, with this dif- 
ference, that, according to the author of the work (JfmUta-vahana,) the mght of the 
daughter’s son follows that of the contemporary wife’s son. 


In the next place, if the property were received at the time of nuptials celebrated 
in one of the five forms denominated Brélma, &c., the order of successors is husband, 
brother, mother and father. Bul, if it were received at nuptials m one of the three 
forms called A sura, &c., the order is mother, father, brother and husbaud. 


Then the husband’s younger brother; after him, the son of the husband’s younger 
brother, and the son of his elder brother; next, the sister’s son; afterwards, the hus- 
‘band’s sister’s son; then the brother’s son; after him, the son-in law; next, the father- 
in-law; subsequently, the elder brother in-law. In the next placc, kinsmen allied by 
funeral oblations (sapindas,) in the order of proximity ; after them, kinsmen connected 
aa (sakulyas ;) and, lastly, such as ave allied by similar oblations of water (samé- 
nodakas, 


In the case of property given by the father at any other time but the wedding, a 
maiden daughter succeeds in the first inslance; next ason; thena daughter who has, 
and one who is likely to have, male issue; aftcr them, the daughter’s son, the son’s son, 
the great-grandson in the male lime, the son of a contemporary wife, and her grandson 
and great-grandson in the male line: next to these, the barren and widowed daughters 
inherit together: afterwards the succession proceeds as belore described in the case of 
property received at nuptials denominated Brahina, &c. 


But, in the instance of property not rece:ved ata wedding, and other than such as 
is given by the father, the son and unmarried danghter inherit together; or, on failure 
of both of them, the daughters, who have, or may have, male issue, and, afterwards, the 
son’s son, the daughter’s son, the great-grandson in the male line, the son of the con- 
temporary wife, her grandson and great-grandson in the male line, are rightful claimants 
jin succession ; nextto these, the barren and widowed daughters inherit together: and 
lastly the order is, as before, the same with that of property received at Brihma nuptials. 


Mahecvara. t Criktshna. t Malecvara. § Criktshna, 
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of the law, must be rejected as destitute of reason and authority, by 
those who [like us *} submit to demonstration. 


42. Conclusion. 


1. Who are 
competent to I- 
herit may be 
known from the 
specified exvep- 
tion of such as 
are not. 


A passage of 
Spans quot- 


42. Thus has succession to the separate property 
of .a childless woman been explained. 


CHAPTER V. 
Hueelusion from Inheritance. 


1. In the next place, persons incompetent to in- 
herit are specified, for the purpose of making known, 
by the exception, competent- heirs. On this subject 
Apastamba says, “All co-heirs, who are endued with 
virtue, are entitled to the property. But he, who dis- 
sipates wealth by his vices, should be debarred from 
participation, even though he be the first born.” 


This passage is read by Baloka ina confused manner and 


2. A different 
reading of it con- 
demned. 


3. Another 
passage. 

A man expelled 
for crimes is inca- 
pable of inherit- 
ing. 


contrary sense: “ But he, who acquires wealth by his 
virtuous conduct, being the eldest son, should be made 
an equal sharer with the father.” That reading is un- 
authorized. 


3. So “ The heritable right of one who has been 
expelled from society, and his competence to offer ob- 
lations of food and libations of water, and are extinct.”+ 
One, who has been expelled from society, is a person 
excluded from drinking water in company (« 


ANNOTATIONS. 


3. Expelled from society.] Deemed unworthy of intercourse. In consequence 
of offences, or degradation from class, water is not drunk in company with him. 
Chidamani and Grfkishna. 

Formally banished, wish the ceremony of kicking down a jar of water, as described 
by YAjfiavalkya. Achyuta. | 

Uxcluded on account of wickedness,-by all his kinsmen, from the oblation of food 
and libation of water. Mahegvara. 


* Mahecvara. 


+ Cited in the Viramitrodaya as a passage of A’pastamba; but, in the Vivada-Chin- 
tamani and Smfti-sara, it is oferred to Cankha ; and in the Ratnikara, Smfti-Chan- 
drika, &c., to Gankha and Likhita. 


(a) Sec 1 Morl, Dig. 388,—. 
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_ 4 So Vihaspati says, “ Though born of a woman of equal class, 

a son destitute of virtue is unworthy of the paternal 

4. Vthaspati wealth. It is declared to belong to such kinsmen, 

apt ee offering funeral oblations [to the owner,*] as are of 

parce: "virtuous conduct. A son redeems his father from debt 

to superior and inferior beings. Consequently there 

is no use for one wlio acts otherwise. What can be done with a cow 

which neither gives milk, nor bears calves? For what purpose was that 

son bogn, who is neither learned nor virtuous ? A son, who is devoid of 

sclence, courage and good purposes, who is destitute of devotion and 

knowledge, and who is wanting in conduct, is similar to urine and 
excrement.” 


5. Apastamba says, “ A son, who diligently performs the obse- 

5. A passage quies of his father and other ancestors, is of approved 

of A’pastamba. = excellence, even though he be uninitiated: not a son 
who acts otherwise, be he conversant even with the whole Veda.” 


6. “Since a son delivers his father from the hell called put 
p36 therefore he is named puttra by the self-existent him- 
een ai self”+-(a) By this aa ihe great benefits 
the reward of be- are stated, as effected by means of a son. His con- 
nefits conferred nexion with the property is therefore the reward of 
a er ... his beneficial acts. Ifethen he neglect them, how 
a of Mant. should he have his hire? Accordingly Manu says, 
“ All those brothers, who are addicted to vice, lose 

their title to the inheritance.”t 


7. So [the same author:] “ Impotent persons and outcasts are 

7. Manu enu- excluded from a share of the heritage ; and so are per- 
merates disquali- sons born blind and deaf; as well as madmen, idiots, 
fied persons. and dumb, and those who have lost a sense [or a limb.” §] 


8. The impotent person is described by Kéty4yana: “ The 

8. K&tyAyana man is called impotent, whose urine froths not, whose 

definesimpotency. feces sink in water, and whose virile member is void 
of erection and of semen.” 


9. The term ‘born’ is connected in construction with the words 

9. Exposition ‘blind’ and ‘deaf.’ One, who is incapable of articulat- 

of the text of ing sounds, is dumb. An idiot is a person not suscep- 
Manu (§ 7.) tible of instruction. 


ANNOTATIONS. 
4. Destitute of devotion and knowledge.}] Some copjes of Jimfita-vahana read 
generosity (dina) in place of knowledge (jana or vijiiina,) which is the reading of other 
copies, a8 well as of the quotations occurring in varigus compilations. 


7. Those who have lost a sense or a eg Literally an organ; explained by some 
a eyed “i of smelling, or of sight, &c., but by others a limb, as the hand, foot 
and so forth. 





* Mabecvara, + Manu, 9.138. Vishnu, 15. 43. Vide Infra. C. 11. Sect. 1. § 31, 
= Manu, 9.214, . § Manu, 9. 201. [1 Morl. Dig. 388.] 


Pet Putra or puttta is formed from the root Pu (whence the Latin pu-er) by the 
sufix* 7" 
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10, Yajiiavalkya says, “An outcast and his issue, an impotent 


10. A similar 
passage of Yajfia- 
valkya, 


person, one lame, a madman, an idiot, a blind man, a 
person afflicted with an incurable disease, [as well as 
others similarly disqualified,] must be maintained ; ex- 
cluding them however from participation.”’* One, 


who cannot walk, is lame. 
11. Although they be excluded from participation, they ought to 


ll. Those de- 
barred from in- 
heriting should be 
maintained; ex- 
cepting the out- 
cast. and his son. 


A passage of 
Devala cited and 
explained. 


be maintained, excepting however the outcast and his 
son. That is taught by Devala: “When the father is 
dead [as well as in his lifetime] an impotent man, a 
leper, a madman, an idiot, a blind man, an outcast, the 
offspring of an outcast, and a person wearing the 
token [of religious mendicity,] are not competent to 
share the heritage. Food and raiment should be 
given to them, excepting the outcast. But the sons 
of such persons, being free from similar defects, shall 
obtain their father’s share of, the inheritance.” A 


person wearing the token of mendicity is one who has become a religi- 
ous wanderer or ascetic. 


12. By the term outcast, his son also is intended ; for he is de- 


12. A son born 
after the degra- 
dation of his fa- 
ther is an outcast. 

Baudhayana ci- 
ted. 


graded, being procreated by an outcast. That is con- 
firmed by Baudhaéyana, who says, “Let the co-heirs 
support with food and apparel those who are incapa- 
ble of business, as well as the blind, idiots, impotent 
persons, those afflicted with disease and calamity, and 
others who are incompetent to the performance of 
duties: excepting however the outcast and his issue.” 


13. On this subject, Narada says, “An enemy to his father, an 


13. Narada’s 
cnumeration of 
disqualified per- 
SOS. 


10. As well as others. | 
Smiti-chandrika and Ratnakara. 


outcast, an impotent person, and one who is addicted 
to vice [or has been expelled from society,}] take no 
shares of the inheritance even though they be legiti- 
mate :- much less, if they be sons of the wife by an ap- 
pointed kinsman.’ 


ANNOTATIONS. 


This is a part of the text as read by the Mitakshara, 
But Jimuta-vihaua and Vachespati Micra read arta 


‘afflicted,’ in place of adya ‘others.’ 
ll. Excepting the outtast and his son.] Meaning a son begotten after the de- 


gradation of the father. 


Crikishnap 


Wearing the token of mendicity.] The term lingi is understood by Jimuta-vahana 
as signifying aperson who has entered into a religious order, of which he. wears the 
symbol. But other compilers (as the authors of the Ratnakara, Smiti-chandriké, &c.) 
explain it a hypocrite and impostor, or a sectary and heretic. 

13. One who is addicted to vice.] So the term, as read by Jimita-vahana, is ex- 
plained by his commentator Maheqvara. In the Prakaga it is read upapatacti instead of 
aupapatica, and is similarly explained, according to the quofation in the Ratnakara. 





* Yajiiavalkya, 2. 141. 


{ten ie a coon, 


t Narada, 13. 2). 











ee awe 


+ Smfti-chandrika, 
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14. Ké&ty4yana ordains, that “The son of a woman married in 

irregular order ;.and begotten on her by a kinsman, 

4. Katyéyana is unworthy of the inheritance ; and so is an apostate 
specifies others. = from a religious order.” 


15. If a woman of superior tribe be espoused after marrying one 

of inferior class, both marriages are contrary to regular 

15. pees €- order. The son of either of these women, being cshé- 

tation of his text. traja, or issue of the wife, procreated by a kinsman 

authorized to raise up issue to the husband, is unworthy of the inheri- 

tance. But a son begotten by the husband himself, being of the same 

tribe, on his wedded wife espoused in irregular order, is heir to the 

estate : so likewise is a son begotten by the husband on a wife dissimi- 
lar in class but espoused in regular gradation. 


16. That is declared by K&tydyana: “ But the son of a womam 
married in irregular order, may be heir provided he 
belong to the same tribe with his father: and so may 
a). the son of a man, belonging to a different [but supe- 
yana. eee 

rior*] tribe, by a woman espoused in the regular 
gradation. The son of a woman married to a man of inferior tribe, is 
not heir to the estate. Food and raiment only are considered to be due 
to him by his kinsmen. But, on failure of them, be may take the 
paternal wealth. The kinsmen shall not be compelled to give the 
wealth received by them, not being his patrimony.” 


a 


17. A possibility exists of an impotent man, and the rest as 

above enumerated (§ 7), espousing wives. “If the 

17. Disqualiti- eynuch and the rest should at any time desire to 

a sla ™Y marry, the offspring of such as have issue, shall be 
) capable of inheriting.”+ Issue signifies offspring. 


ANNOTATIONS. 


But the reading, which is there preferred, as well as in the Kalpatarn, is apapatrita, 
signifying ‘ expelled from society for hemous crimes ;’ and the word is written avapatn- 
ka in the Smiti-chandrika, but interpreted in the same sense, Raghunandaua reads, as 
JimdGta-vahana, aupapatica, and expounds it ‘ one stained with sins.’ 


14. Son of a woman married in irregular order, and begotten on her bya kinsman. ] 
This version is conformable to Jimita-vahana’s interpretation (§ 15.), which is copied 
in the Viramitrodaya. But in the Smiti-chandriké, Ratn4ikara and Chint4mani, the 
members of the sentence are separated: “The son of a woman married in irregular 
order is unworthy of the inheritance ; and so isthe son ofa woman espoused by her 
kinsman, as well as an apostate from a religious order.” 


Is unworthy of the inheritance.}] The Ratnakara and®*Chintamani read narikthan 
téshu karhichit, ‘‘ the inheritance never goes toethem,” instead of narikthan teshu 
chdrhati, “the inheritance is not fit to go to them:” that is, as observed in the 
Smiti-chandrika, “they are unworthy of it.’ 

15. Begotten on a wife dissimilar in class, but espoused in regular gradation. ] 
Begotten by a man of superior tribe on a woman of inferior class. Griktshna. 


16. Food and raiment on! 4 This is Jimita-vahana’s reading, srasachhadana- 
matram. But the Smiti-chandrika and Ratn&kara read grasachhadavam atyentam 
“food and raiment for life.” 


ES 





Scone elim toca mene en te aa cenmoemmmeene deepsea cr. paren ee nes a a a ee al 


* Chiilamani. + Manu, 9, 203, 
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18. It must not be objected, how can they contract marriages, 

_ Since the eunuch, not being male, is incapable of pro- 

_18. An objec- creation, and the dumb man and the rest [or those 

tion answered. = horn deaf or blind] are degraded for want of initiation 

and investiture, because they are unapt for [the preparatory] study 4 

The eunuch may obtain issue from his wife by means of another man ; 

and a person unfit for investiture with the sacerdotal string is not 

degraded from his tribe for want of that initiation, any more than a 
Cudra. 

19. Sons of dis- 19. Therefore the sons of such persons, being 
qualified persons either their natural offspring or issue raised up by 
inherit, if free the wife, as the case may be, are entitled, provided 
from similar de- they be free from similar defects, to take their allot- 
arnt ments according to the pretensions of their fathers. 
Their daughters must be maintained until married, and their childless 
wives must be supported for life. Itis so declared by Y&jiavalkya : 

“Their sons, whether legitimate or the offspring of 

This is confirm- the soil, are entitled to sours if free from similar 
ed by @ passage defects, Their daughters also must be maintained 
on naynave’sya. until provided with husbands. Their childless wives, 
conducting themselves aright, must be supported: but such as are 
unchaste, should be expelled; ‘and so indeed should those who are 
perverse.’”* 


20. Thus it has been explained, who are persons 


a0 One anon, incompetent to inherit. 


ANNOTATIONS. 


Not being his patrimony.] The commentators, Griktshna and Achyuta, state another 
reading in the first instance ; svapitryam “ [their] own patrimony” instcad of apitryam 
“not [his] patrimony.” They notice, however, this last reading, as one which may 
have been intended by the author. It is that which the Smiti-chandrika, Ratnakara 
and other compilations exhibit. Qriktshna and Achynta deduce the same meaning in 
both ways of reading the fext. But Mahecvara understood the passage differently; 
‘ The kinsmen shall not be compelled to give upto him wealth received y them being 
his own patrimony : they shall not be compelled to share it with him; but he must be 
maintained by them with food and raiment. Chid4mani, again, follows the other 
reading, but with a different interpretation: ‘The kinsmen shall not be compelled to 
give up his father’s wealth, received by them, though not their patrimony.’ 

19, As the case may be.] A dumb man or the like may have either natural off- 
spring or issue raised up to him by his wife. But the impotent can only have issue so 
raised. Oriktshna. 

Allotments according to the pretensions of their fathers.] Such allotment as their 
fathers would have had if capable oftinheriting. Achyuta. 

Such share as should have belonged to their respective fathers, according as these 


may be either sons of a Brahmani woman, or of a Kshatriya, or of a woman of another 
tribe. 


Yajiavalkya, 2. 142 and 143. 
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CHAPTER VI. 
Effects liable, or not liable, to Partition. 


SECTION 1. 


1. In the next place, effects which may be divided, and such as 

1. The vatrj. 27¢ exempted from partition, are here explained. On 
mony and oink that subject K&éty4yana says, “ What belonged to the 
stock may be di- paternal grandfather, or to the father, and any thing 
vided : else [appertaining to the co-heirs, having been] ac- 

As is declared quired srenieelves must all be divided at a parti- 
by Katyayana. tion among heirs.” 

2. And any thing else.| Here the particle ‘and’ is connected, in 
the sentence, with the term ‘themselves ;’ viz., ‘acquir- 

2. Exposition ed by themselves; or, as implied by the conjunctive 
of his text. particle, acquired by another person: but his acquisi- 

tion must have been made through the common pro- 
perty [or else by joint personal labour*]. Such is the meaning. 

3. Separate ac- 3. Manu and Vishnu declare indivisible what 
quisitions are not is gained without expenditure. ‘“ What a brother has 
to be shared: ac- acquired by his labour, without using the patrimony, 
one 2 Manu he need not give up without his assent; for it was 

a gained by his own exertion.” fT . 


4. Since the patrimony is not used, there is no exertion on the 

4. Reason of side of the others, through the means of the common 
the exception property: and, since it was obtained by the man’s 
from participation. own labour, there is no corporeal effort on the part of 
the rest: it is, therefore, the separate property ofthe acquirer alone ; 
for the phrase “it was gained by his own exertion,” is stated as a 
reason. 

5. It must be 5. So Vyasa ordains: “ What a man gains by 
an dequisition his own ability, without relying on the patrimony, 
effected without he shall : iG re . ; 
use of the joint Me Shall not give up to the co-heirs; nor that which 
funds: as Vydsa 18 acquired by learning.”} 
declares. 


ANNOTATIONS. 


1. To the paternal grandfather.] Meaning any relation in general. 
and Achyuta, 


* Chidamani and Grikishna. 
+ Manu, 9. 208. Vishnu, 18. 42. Vide Infra. § 31. The sccond half of the stanza 
is read otherwise in the Mitakshara, Ch. 1, Sect. 4. § 10. 


t Vide infra. § 35, 
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6. Since it is expressed in general terms, ‘what he gains solely 
6. Exposition by his own ability, all property, so acquired, being 
of the text. his own, is not common. But, as the gains of science, 
The gains of though obtained by the man’s own ability, are shared 
science are ex- by parceners equally or more proficient in knowledge, 
cepted. the phrase “ nor that which is acquired by learning,” 
is subjoined for the sake of excluding illiterate or less learned parce- 
ners, 


7. Other sepa- 7. So Yajiiavalkya directs : “Whatever else is ac- 
rate gains instan- quired by the co-parcener himself, without detriment 
ced by YAjiiaval- to the father’s estate, as a present from a friend, or a 

gift at nuptials, does not appertain to the co-heirs.”* 


8. Here, the mention of “a present from a friend” and so forth 

8. Explana- is intended for illustration only; since it is in such 

tion of his text. modes that acquisitions are usually made without ex- 
penditure. 


9. So Manu lkewise says: “ Wealth, however, acquired by 

9. A passage learning, belongs exclusively to him, who acquired it ; 

of Manu quoted. and so does any thing given by a friend, received on 
account of marriage, or presented as a mark of respect.”+ 


10. Vyasa [delivers a similar precept:] “ Wealth gained by 

io Onset Visa science, or earned by valour, or received from affec- 

’ tionate kindred, belongs at the time of partition, to 
him [who acquired it ;] and shall not be claimed by the co-heirs.” 


11. Gift of af- 11. What is obtained through favour or the like, 
fectionate kind- from a father, uncle, or other kind relations, is received 
red explained. from affectionate kindred. 

ANNOTATIONS. 


6. His own.] Acquired with his own wealth and by his own labour only. 
Crikishna. 

Not common.] Not liable to be shared with the rest of the brothers. (Crfkrshna. 

9. Exclusively.] An illiterate person, and onc of inferior learning, are thus ex- 
cepted. Crikishna. 


On account of marriage.| Received from a father-in-law, on account of becoming 
his son-in-law. Qrikrshna. 
As a mark of respect. ]e Obtained by officiating as a priest. (rikrshna. 
As a mark of respect at the tinee of ee a madhuparka. The interpretation of 
the word mAdhuparkika, by Meédhatith? and Govinda-raja, who explain it ‘ wealth 
ained by officiating as a priest,’ is erroneous, since that is gained by science (See 
atyayanat.) Kullika Bhatta. 
ll. Received from affectionate kindred.] Since property, termed Saudayika, is 
exempt from partition as being the separate property of a woman (C. 5. Sect. 1. § 21.), 
the author expounds the term otherwise. Mahegvara. 


* Yajfiavalkya, 2,119, Vide infra. §383. + Manu, 9, 206. Vide infra. § 31, 
+ Vide Sect. 2. § 1. 
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12. Narada similarly says, “ Excepting what is gained by valour, 

12, A passage the wealth of a wife, and what is acquired by science, 

of Nrada cited © Which are three sorts of property exempt from parti- 
tion ; and any favour conferred by a father.’* 


13. What was received at the time of obtaining a wife is here 
7 called the “wealth of a wife ;” meaning effects obtain- 
13. Exposition ‘ ; a 
of the text. Ex. ed on account of marriage. Excepting these acquisi- 
cepting the above, tions (§ 12), let him divide other property : for this 
other property phrase is here understood, as expressed in another sen- 
may be divided. tence. 


14. By these and other similar passages, the circumstance of the 

1. Sucicgains property having been acquired by valour or the like, 
ate sometimes li. 18 not stated as a sufficient reason for its being exempt 
able to be shar- from participation; since a distribution even of pro- 


ed: perty so acquired, is expressly ordained in certain 
as declared by cases. Thus Vyasa directs a partition of effects so 
Vyasa ; gained, with the use of the common goods. “The bre- 


thren participate in that wealth, which one of them gains by valour or 
the like, using any common property, either a weapon or a vehicle. To 

him two shares should be given: but the rest should 
and Narada. share alike.” So Né&rada ordains: “He, who main- 
tains the family of a brother studying science, shall take, be he ever so 
ignorant, a share of the wealth gained by science.”} 


15. Since the term “maintained” is exhibited in the singular 
15. Espeeiall number, if the family of the brother, who 1s studying 
the gains of ee science, be made to prosper by another brother at the 
ence. expense of his own wealth, or by the labour of his 
body, then he also has a title to property gained by 

that science. 


ANNOTATIONS. 


12, The wealth of a wife.|] Since the separate wealth of a wife cannot be sup. 
posed liable to partition, (for it is her peculiar property,) the author expounds the text 
otherwise. Crikishna. 


14, Ignorant.] Illiterate. Qrikishna. 


15. Since the term is exhibited in the singular number.] For it may be infer- 
red from the use of the singular number, that the act is independent of any thing 
else. This independency is an independence of the commofi property, as well as of the 
separate property of their brotiers or co-heirs, Hemce, if the support were afforded by 
two, or by three, unlettered co-heirs, all these’ shall participate, “-¢'-*-'~- 


_ , By exhibiting the term in the singular number, an exception to the joint property 
is indicated, and not exclusion of other brothers supporting the family by their labour, 
er by the expenditure of their own wealth. Hence two such brothers would also take 
a share of the property gained through science. Mahegvara. 


Narada, 13.6. Vide infra. § 33. f Narada, 13. 4, 
Narada, 13, 10, 


THE DA’YA-BHA’/GA, CHAP. VI. SEC. I. 269 


16. So {the same legislator says,] “A learned man need not give 


LU. Another pas- 
sage of Narada. 


a share of his own acquired wealth, without his assent, 
to an unlearned co-heir: provided it were not gained 
by him using the paternal estate.”* 7 


17. The word “paternal” intends joint property. What has been 


17. The gains of 
science need not, 
however, be shar- 
ed with an un- 
learned co-heir, 


So Gautama de- 
clared. 


gained by him without using that, a learned man need 
not give up, against his will, to an unlearned co-heir. 
But to a’learned or instructed co-heir, he must give a 
share of any thing acquired by him, even without the 
use of joint property. Accordingly Gautama says, 
“His own acquired wealth, a learned man need not 
give up, against his inclination, to unlearned co-heirs.”+ 


18. What is gained by his personal labour on his separate funds, 


18. Interpreta- 
tion of the text. 


19. It relates to 
the gains of sci- 
ence; agreeing 
with a passage of 
Katyayana. The 
are shared wit 
such as are equal- 
ly or more learn- 
eq. 


being his own acquired property, he need not give 
up, if he be unwilling to surrender it, unto unlearned 
co-heirs: but he must yield it to learned brethren. 


19. This, however, relates only to the gains of 
science. So K&tydyana declares: “No part of the 
wealth, which is gained by science, need be given b 
a learned man, to his unlearned co-heirs: but auch 
property must be yielded by him, to those who are 
equal or superior in learning.” 


20. The word learning, expressed in the text, [and occurring 


20. Exposition 
of the text. 


there once onlyt] is connected with both terms, “equal” 
and “superior.” Therefore, it must be yielded to such 
as are equal or superior in learning: but those who are 


less learned, or who are unlearned, have no right to participate. 


21. 


21. The essen- 
tial condition is, 
that no use have 
been made of joint 
funds. 


Since it appears from these and other texts, that partition 


does or not take place, in the case of wealth acquired 
by science, valour or the like, according as joint pro- 
perty is or is not employed; and since this alone is 
the reason ; a revealed maxim, containing that term 
only, must be inferred in words such ae these: ‘ divide 


ANNOTATIONS. 


16. Using the paternal estate.] This ra a the employment of funds _...__. - 


than for food and raiment: for wealth must 


used for such purposes even by a per- 


son remaining at home. Chjdamani and Grfkrshna. 


17. Intends joint property.] Else, there would be no partition, if the estate of 
the grandfather or other ancestor were used. 


19. This relates only to the gains of science.| For any other property, acquired 
by himself, need not be surrendered, either to learn or unlearned co-heirs, “*-¢h+-*~-- 


21. Since this.alone is the reason.] Since the making of the acquisition 


without the use of such property is alone the reason: since acquisit 


ion. withithe. use of 


it is a ground of partition ; and without such use, a ground of exemption from parti+‘-- 


Crikishna. 


* Narada, 13, 11. 








7 Gautama, 28. 28. t Crikishna. 
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A passage of 
scripture, to that 
effect, may be 
supposed. 


22. This is con- 
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that, which is acquired by use; not one containing 
also the terms ‘ gained by valour’ and so forth: for the 
purpose is accomplished by the genera] maxim, which 
must necessarily be inferred. 


22. This is precisely the object of the reasoning 


firmed by the Mi.’ taught [in the Mim4ns4] under the head of Hol&ka. 


mans4, 


23. Or the same meaning may be deduced from reasoning [with- 


23. Or the rule 
may be grounded 
on reason: 


out the trouble of inferring the origin of the rule from 
a lost passage of scripture*]. That, which is acquired 
by a person, belongs exclusively to him, so long as he 
lives ; if there be no special rule [to the contrary]: 


but, where the exertion of one is merely through the joint property, 
and the other contributes to the acquisition by his person and wealth, 


And shares of 
the gain should be 
proportionate to 
shares of the 
stock. 


24. Katydya- 
na provides arule 
concerning _re- 
united parceners. } 


it is a rule suggested by reason, that the one shall 
have a single share, and the other two. Hence like- 
wise it follows, that, if the joint stock be used, shares 
should be assigned to each person in proportion to 
the amount of his allotment, be it little or much, which 
has been used. ° 


24. Moreover the text of Katy&yana [is similarly 
founded on reason.| “ When brethren separated in 
regard to the patrimony, and subsequently living anew 
together, make a [second| partition, he, from whom an 


acquisition has proceeded, shall again take a double 
share.” 


ANNOTATIONS. 


The general maxim which must be inferred.] One, as above stated, which does 
not contain the terms ‘gained by valour, &c.’ For it would be needless trouble to as- 
sume a maxim containing these terms, in such form as follows; ‘ divide that which is 
gained by valour or the like without use.” (Grikishna. 


22. Reasoning taught under the head of Holaka.| It is the 8th topic (adhikarana) 
of the 3rd chapter of the 1st book. The purport of it may be thus stated : the Holaka 
or festival of the spring (Vasantotsava) is celebrated by the Prachyas or eastern 
Indians; and, in like manner, other observances are peculiar to other people: that is, 
(as remarked by commentators,) Udvishabha-yajnya, which consists in driving a bull 
after worshipping him, is practised by the Udichyas or northern Indians; and the 
A’buinaibuka or worship of certain trees, or other particular objects, as deities, by the 
Dakshinatyas or southern Indians. These local usages are concluded to be founded on 
some precept; and the precept is inferred to be a general one, not a special one restrict- 
ed to the particular people among whom the usage prevails. Vide C. 2. § 40. 


_ 23. In proportion to the amount of his allotment.] In the case of wealth gained 
with the use of the common stock of brothers ranking im different tribes, the use has 
been of four shares appertaining to the son of the Brahmani wife, and three, two and 
one shares belonging to the sons of the Kshatriya and the rest. In such an instance, 
their shares of the gain should be assigned in exact proportion to their respective allot- 
ments of the stock. Crikishna. 


7 ate 





* Mahegvara, Achyuta, &c. 
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25. This is expounded by Crikara as signifying, 

25. Qrikara’s that, ‘a re-united parcener, who ie made ea 

exposition of the tion with the use of the joint stock, shall have two 
text. shares ; and the rest, one apiece.’ 


26. Hence it appears to be the opinion both of the saint and of 

the commentator, that wealth, gained with no use of 

26.Again,made the common funds, appertains exclusively to the ac-. 

ae elias funds, quirer, even in the instance of a reunion of cO-parce- 

oe prope” ners; and that such wealth is not joint property : since 

, no special allotment is directed in the case of a gain 
made without use of joint stock. 


27. Such being their meaning, the same is equally proper for the 
unseparated co-parcener, as for the reunited one: 
_ 27. The same because residence in the same abode [which implies 
is proper before a junction of property*| is equally pertinent as a reason, 
pret panttylon, when separation has not yet taken place, as when it 
has been annulled. Since the text is likewise pertinent, as directing, 
that the acquirer shall have two shares of an acquisition made with the 
use of common property, it is not right to restrict it to the case of re- 
united parceners: for the reasoning, taught under the head of Hol&k&,+ 
opposes that restriction. 


28. Besides, it is an uncontested rule, that an acquirer, as such, 
o8 A : shall have two shares of wealth gained by the use of 
“ot io joint funds(a) : for that allotment has been ordained by 
using joint atock ; : : : 
has two shares. a text [of Vyasa] above cited ($ 14) in the single case 
Not using it, he of the use of common stock. It is not reasonable to 
should have the assign two shares only in the instance of an acquisi- 
whole. . : : . 
tion made by personal exertion upon separate funds: 
but something more [than two shares{] would be reasonable; either 
the whole, or something less [than the whole.§] Here, since something 
less [than the whole||} has not been directed either by sages or by 


ANNOTATIONS. 


96. Of the saint and of the commentator.] Of the saint; thatis, of Katyayana: 
for, after specifying residence in the same abodc, he propounds a double share, if the 
joint stock have been used; and does not direct an allotment in the case of wealth ac- 
quired with no use of common funds. Ofthe commentator; that is, of Grikara: for 
he has expressly so interpreted the text. Crikitshna. 

27. Forreasoning opposes that restriction.] As a precept of revelation is infer- 
red in these terms, ‘the Hokika should be performed,’ to authorize the observance of 
that festival; and not one containing the term Prachya indicating the particular people 
who practise it: soa precept of revelation is inferred in these terms ‘the acquirer 
shall take two shares of wealth gained with the use of common property; not one 
poles the term ‘ reunited parcener, as a restrictive epithet of the acquirer. Orf- 
ctsbna. 

28. Where that does not exist.] Where neither the use of the joint funds, nor a 
common exertion of the rest of the brethren, exists ; eithcr of which would be a reason 
for the participation of the co-heirs. 


*Crikishna and Achyuta. + Vide § 22. t ChiidAmani and Grikishna. 
§ Ibid. {| Ibid. (7) See 1 Morl. Dig. 480.- 
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compilers; and since it appears, that the rest of the brethren partici- 
pate [in one case] on account of the employment of their common 
stock ; it is fit, that their participation should be null [in another case] 
where that does not exist. 


29. The rule, that the acquirer shall have twice as much as the 
99. The rule rest, must be grounded on reasoning : otherwise, [if its 
is fuunded in rea- foundation in a passage of scripture is to be assumed,* 
son ; and reasoning is not to be taken as its ground ;}] it 
would be necessary either to insert in the maxim of revelation in ques- 
tion, the condition of a gain made [by the father who is declared en- 
titled to two shares ;{] or else to establish separately the title [of 
an acquirer to a double share.§] 


30. And the 30. It is therefore true, that wealth gained 
Bonclusion is true. without use of joint stock belongs to the acquirer 
alone, not to the rest of the co-parceners. 


31. Moreover, a gentle maxim [of scripture]|] to this extent, 
31. It is no ‘et all share what is gained by an unseparated co- 
general rule, that parcener, cannot be inferred. For an exception to 


gains, made be- wealth acquired by valour or the like [without use 
tal be oe of the joint stock{]] ‘does occur. Thus Manu says, 


“Wealth, however, acquired by learning, belongs 

A passage of exclusively to him, who acquired it: and so does any 
Manu cited. thing given by a friend, received on account of mar- 
riage, or presented as a mark of respect.”** So Manu and Vishnu 


ANNOTATIONS. 


29. Otherwise it would be necessary to insert, &c.] If it be not founded on rea- 
soning ; the condition, that he be the acquirer, must be inserted in the revealed maxim 
‘Let the father reserve two shares for himself.’ Jf then a passage of scripture be 
assumed in this form; ‘let the father, who has madc an acquisition, reserve two 
shares?’ a lather, who had not made an acquisition, would not have a double share ; nor 
would a brother or other co-heir, who was the acquirer of the property, have a double 
allotment. The author therefore adds, ‘or else to establish separately the title.” The 
distinct right of an acquirer, independently of paternity or other particular relation 
must be separately established. Consequently, since it would be troublesome to infer 
a foundation in scripture on both points, it is right to ground the rule on reasoning. 


31. Moreover a general maxim, &c., cannot be inferred ] If the rule were founded 

On ‘reasoning, the acquirer’s allotment should be proportionate to his exertion: and a 
eneral direction for his taking a double share would consequently be improper. Hence 
itis right, that the acquirer’s double portion should be grounded on a general maxim. 
of revelation in these terms, ‘ the acquirer has two sbares of what is gained before par- 
tition, and the rest have one apiece:’ accordingly, it is seen in the practice of the 
world, that, in the instance of wealth accepted as a present, though it be gained with- 
out use of joint stock, all participate on the sole ground of its being acquired.by an 


unseparated. co-parcener. eighing this opinion of Grikara’s, the author censures it. 
Crikishna. 
* Mahecvara. 1 Griktshna. } Griktshna, Chidamani, &. 
Ibid. | Mahegvara. | Crikishna and Chid4mani. 


** Manu, 9, 206. Vide supra, § 7, 


THE DA‘’YA-BHA’GA. CHAP. VI. SEC. I. aie 


ordain, “What a brother has acquired by his labor, 

sid of Manu and without using the patrimony, he need not give up 

Rete at without his assent; for it was gained by his own 
exertion.”* 


32. Without using.] This is connected likewise with wealth 

39. Exposition acquired by learning : for, in such instance also, a 

of those texts. precept, ordaining partition of joint funds be used, 
does occur. 


33. Thus Y4jiiavalkya says: “ Whatever else is acquired by 
the co-parcener himself, without detriment to the 
33. Passage of father’s estate, as a present from a friend, or a gift at 


Yajiiavalkya. nuptials, does not appertain to the co-heirs. Nor 
Nérada shall he, who recovers hereditary property, which had 
been taken away, give it up to the co-parceners: nor 

and Vyasa. what has been gained by science.” So Narada: “Ex- 


cepting what is gained by valour, the wealth of a wife, 
and what is acquired by science, which are three sorts of property ex- 
empt from partition; and any favour conferred by a father.’ Like- 
wise Vyasa: ‘ Wealth gained by science, or earned by valour, or re- 
ceived from affectionate kindred, belongs, at the time of partition, to 
him [who acquired it,] and shall not be claimed by the co-heirs.”§ 


34.  Interpre- 34. Received fiom affectionate kindred.] Obtain- 
tation of thetext. ed from kind relations. 


35. What is given by the paternal grandfather, or by the father, 

35. Another 2% ® token of affection, belongs” to him [who receives 

passage of Vyisa. it ;] neither that, nor what is given by a mother, shall 

be taken from him. What a man gains by his own 

ability, without relying on the patrimony, he shall not give up to the 
co-heirs, nor that which is acquired by learning.” | 


ANNOTATIONS. 


32. With wealth acquired by learning.] With the rains of science mentioned in 
the prgceding text. (Manu, 9. 206). Grikrshna. 


The term, ‘ gains of science, contained in the preceding passage of Manu, is here 
understood. Mahegvara. 


One commentator reads in J{mtta-vahana’s text anushajyate “is understood,” where 
the other reads sambadhyaté “ is connected.” Hence a difference in their manner of 
stating the same meaning. 


A precept ordaining partition does occur.] Alluding to a passage above cited 
(§ 16) containing the reservation, “ pone it were not gained by him using the pater- 
nal estate.” Chudamani and Grikishna. 

33. Hereditary property. | This comprehends any common property. The same 
rale consequently holds good in regard to the wealth of the brethren, which they them- 
selves acquired, Crikfshna. 


34. Obtained from kind relations. | This is not tautology ; but merely intended to 
remind the reader of a preceding remark. (Vide § 11). Mahegvara. | 





* Manu, 9. 208. Vishnu, 18. 42. Vide supra. § 3. 
+ Yajiiavalkya, 2. 119 and 120. Vide supra. § 7. 
t Narada, 13. 6. Vide supra. §12,  § Vide supra. §16, ‘|| Vide supra. § 5. 
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36. By thus excepting, under these and other texts, in regard to 
36. The sup. ll the tribes and all the classes of mixed or of medi- 
position of sucha ate origin, wealth acquired, without use of the joint 
rule (§ 31) is er- stock, by the acquirer’s own ability ; whether effected 
nOneee: by means of any science ; or received from affectionate 
kindred (being given by a relative ;) or obtained from a friend, or at 
nuptials, or with a token of respect ; or gained by valour (that is, by 
combat or the like ;) or earned by labour (that is, by agriculture, ser- 
vice, merchandize, &c.); every acquisition [made without use of joint 
funds*] is excepted : therefore, since there can be none other, the [alleg- 
ed] precept has no pertinence. 


37. Oracase or two [of acquisition made without use of the 
common stockt] may be, in some manner, assumed, to 
37. For rea- which the precept may relate. Still those cases should 
sons here stated. have been declared by express words: since it would 
have been easy for the sages to have said, ‘ divide cer- 
tain property gained by an unseparated co-parcener :’ and such property 
would be readily understood under its own name; better too than by 
using along and circuitous expression, like this [‘ wealth acquired 
before partition,t] other than the gains of valour, &c. [acquired without 
use of joint funds ;§] for itis burdensome. And, if the present be in- 
tended as an exception, all the sages eught to specify every excepted 
term : for, without that, the meaning of “other than such” would be 
unexplained ; and the restrictive words of the sages would conse- 
quently appear as idle as the prattle of children. But, if it be intended 
for illustration, then some one instance is negligently propounded by 
one author; and another by another writer; and the omission of spe- 
cifying the whole is right. 
38. Therefore the maxim is, ‘ divide wealth ac- 
38. Property quired with the use of the common stock ? and parti- 
gainedonthejoint cylar terms, as the gains of valour, &c., are inserted in 
stock is divided. the texts as insta 


ANNOTATIONS. * 
36. The tribes.| The four tribes, Brahmana, &c. 
Class of mediate origin.] The Ambashtha, the Karana, &. 
Class of mixed origin.] Rathakara, &c. Crikishna and Achyuta. 


The alleged precept has no pertinence.] The precept alleged by the opponent 
must run thus; ‘divide what is gained by an unseparated co-heir, other than the several 
specified sorts acquired by valour and so forth without use of joint funds.’ But that 
has no pertinence. It has no such object as required a precept to reach it. The reason 
38 stated: + Since there is none other :” thab is, since there 1s no case which was not 

rovided for by reasoning. The partition of wealth gained by the use of joint stock, 
fain deducible from reasoning, was not a case unprovided for. Grikishna. 


37. A case or two may be assumed.] A treasure, found by an unseparated co- 
parcener, is one instance ; and the receipt of any thing given by a stranger, through 
commiseration, occurs as another. Since a partition of these gaims is not deducible 
from reasoning, for they were not obtained by the use of joint property, how can it be 
said, that the precept has no pertinence ? The author proposes this doubt. (rikishna. 


* Crikishna and Chadamani. + Achvuta. t Crikishna. § Criktshna. 


THE DA’YA-BHA’GA. CHAP. VI. SEC. L 275 


39. Not any iis 39. Hence the declaring of property common, 
perty acquired be- merely because it was gained by an unseparated co- 
ore separation. | 


parcener, is not grounded on authority. 


40. Besides, the text of YAjiiavalkya, (“Nor shall he who re- 
covers hereditary property, &c.” § 33) is acknowledg- 
40. Apassage ed by you likewise, as signifying, that, if one recover 
of Yajiavalkya the property of the father, grandfather, or other ances- 
explained. tor, which has been taken away by any person, it ap- 
pertains to him alone, not to the rest. Thus, [the author] denying the 
right of unseparated co-heirs in the property, because it has been re- 
covered, although a trace of the former right exist, denies the remoter 
title of the rest to wealth originally gained by the man himself. 


41. It has been said by Qrikara, ‘If wealth, acquired without 
using the patrimony, belong exclusively to the ac- 
41. Griktshna’s quirer, then effects, received in a present, can never be 
opinion. shared with another brother; for the receipt of a 
present cannot be attended’ with expenditure of pa- 
ternal wealth. It is indeed alleged, that valuables are employed, at 
the receipt of gifts, for the gratification of the donor; as a heifer 
or the like in the purchase of sacrificial materials; or as milk for 
the support of life, during the sacrifice denominated Jyotishtoma. 
Here the valuables are not employed for the gratification of the giver, 
since his gratification, by the receipt of other effects, is not requisite 
for a donation, the intention of which is spiritual; and, as the act of 
receiving is momentary, nourishment for the person, who accepts the 
present, 1s not requisite, as it is during the tedious celebration of the 
Jyotishtoma, for him who by that ceremony seeks celestial bliss.’ 


ANNOTATIONS. 


Tdle as the prattle of children.] If it be severally declared ‘ divide wealth other 
than the gains of science ;’ ‘divide acquisitions other than those of valour ;’ and so forth ; 
a knowledge is not thus obtained of what is meantby ‘property acquired before parti- 
tion, other than particular specified sorts,’ so as to distinguish what is liable to parti- 
tion. * Consequently, since it does not determine the proposed question whether a par- 
tition of such property shall or shall not take place, it is unmeaning, and therefore 
similar to the prattle of children, Griktrshna. 


40. Denying.] If the reading be nirékurvat (in the neuter,) the text of Yajiia- 
valkya is the agent in the sentence. But, if nirakurvan (in the masculine,) Y4jfavalkya 
himsclf is so. Mahegvara. 


Unseparated co-heirs.] For the text, containing no restriction, relates to co-heirs 
whether separated or not saparated. (Qrikrshna and Achyuta. 
For, since the construction of the text is ‘He shall not give up, at the time of 
pion that which be recovers ;’ unseparated co-heirs are of course inferred, from its 
eing understood to precede partition. Chidamani. 
Originally.] With no trace ofa former right. (Orfkishna and Mahegvara. 


_ 41. As a heifer or the like.] A heifer, one year old, is directed by rituals to be 
given for the purchase of the Séma or moon plant (Aselepias acida) required for a 
sacrifice at which the juice of that plant is drunk, 


As milk during the Jyotishtoma.] A Brahmana is allowed to drink milk during 
the celebration of the Jyotishtoma, which lasts five days. This sacrifice is performed by 
followers of the Vedas, for the specific reward of happiness in heaven, 
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42. That is futile: for instances often do occur, in the world, of 

expenditure of wealth, by giving presents to induce a 

42, Refuted. donation ; and, in the present age, wealth received in 

ifts is similar to that which is earned by service. 

Accordingly it 1s said, “In the Kali age, [gifts are made] to a 
follower.” 


43. And as for what is alleged [by the same author], that ‘gra- 
tification is no cause of receipt of presents, having no 
43. His reply such operation, since long attendance is the cause ; 
answered, and wealth, therefore, is not the occasion of such re- 
ceipt ‘ through the medium of gratification; that is 
still more futile : for long attendance and the rest become causes of the 
receipt of presents, through the medium of gratification ; and, according 
to the diversity of men’s dispositions, [gratification*] is seen to arise, 
in the mind of one, from pecuniary gifts ; of another, from long atten- 
dance or the like; of some, from the mere evincing of particular quali- 
ties. Ifthe effect be not produced, for want of an attendant circum- 
stance, it must not be thence concluded to be no cause; since, as is 
observed accordingly, gratification is produced by means which are 
not invariable. 


44, It has been further urged [by the same author,] ‘If [it be 
alleged,| that wealth mediately accomplishes the re- 

44, His further ceipt of presents, being employed during attendance ; 
arguments, since receipt cannot take place without contiguity ; 


ANNOTATIONS. 


42, Expenditure of wealth by giving presents.] By presenting agreeable things, 
&c. or, if the reading be upadana (instead of upahara,) by giving bribes, &c. Grikishna. 


Wealth received in gifts is similar to that earned by service.] Since a donation is 
obtained by long attendance, the expenditure of wealth is sometimes requisite for the 
support of life. CGrfkishna. 


A follower.] One constant in attendance ; an earnest solicitor. This is connected 
with the terms ‘gifts are made ;’ for it is said ‘ In the first age, gifts are made by going 
to seek an accepter ; in the second, they are presented to one invited for the purpose; in 
the third, to one who solicits them ; in the fourth to a constant follower.” ~~ ~ 


43. Since long attendance is the cause. Since presents are also scen to be ob- 
tained by long attendance, gratification does not operate towards the receipt of pre- 
sents ; and consequently is not the cause. (rikishna. 


Through the medium of dbaaonaiey) Only through that medium ; not by their 
own independent power. Therefore gratification is not unoperative. Grikishna. 


If the effect be not produced, &c.] The particular disposition of the person is a 
concomitant circumstance. If the proper disposition be wanting, gratification is not pro- 
duced. There ig consequently no uno;vvativeriess of it as a cause. But some say, this is 
an answer to the question, how can .s*%tification be a cause of receipt of presents, since, 
in some instances, no present is obtained, though gratification be produced > Cif{kishna. 


By means which are not invariable. Vt is effected by various means, which are in. 
dependent of each other. Qrikishna. or 


44, If it be alleged.] In some. copies of the text, ‘ if? (yadi) is found; and that 
reading is right. In other copies it is omilted ; bat must be supplied. Maheqvara. 








* Crikishna and Mahegvara, 
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nor can this be without nourishment: that is denied ; for nourishment, 
used for the support of life, previous to the celebration of a Jyotishtoma 
or other religious ceremony, would immediutely serve for that cere- 
mony; since the Jyotishtoma could not take place without previous 
support of life: all food would, therefore, be intended for religious ends, 
not for human purposes: and consequently wealth, which supplies it, 
would be designed for sacrificial uses; and the means of acquiring it 
would also be meant for the same end; and thus the maxim, that the 
acquisition of wealth itself, and food, are adapted to human purposes, 
would be contradicted.’ 


45. That is most futile; for, although it mediately contributes to 

the celebration of the Jyotishtoma, food obviously 

45. Repelled. serves the immediate purpose of satisfying hunger ; 

and being designed for human uses, it contributes to 

religious ends; but there is no proof of its being intended for such 

ends; nor does its so contributing operate towards such a result. How 

then should it follow, that acquisition of wealth, wealth itself, and food, 
are adapted to religious purposes ? 


46. Hence, [because it was not intended for that purpose, though 

it contribute to the result,* or for the reason which 

46. Anobjec- will be stated,5] there is no room for the reproach, ‘If 

tion obviated. wealth be acknowledged to contribute to the receipt 

of presents, by means of nourishment previous to such 

receipt, then, since no acquisition of wealth can be made without nou- 

rishment from the time of the receiver's birth, every mode of gain 

would be accompanied with detriment to the patrimony ; and the res- 

triction, “ without using the patrimony,” (§ 3.) would therefore not be 

inserted.’ For, lest the restriction become superfluous, the text is un- 

derstood to signify employment of wealth other than an expenditure 
of it adapted to nourishment and similar use. 


ANNOTATIONS. 


45. There isno proof of its being intended for such ends.] Ofits being meant 
for such purposes; of its beg designed for sacrifices. (rikfshna. 


For there is no proof of food being intended for such cnds ; that is, for sacrifices. 
Mahegvara. 


No proof of the acquisition of wealth being intended for such ends; that is, for 
sacrificial uses. Achyuta. 


The commentator ; -cecds to notice variations in the reading of the text, which 
do not, however, mater, ly alter the sense. 


46. Hence] Because it was hot intended for that purpose, though it contributes 
towards it. But some interpret “hence” forthe reason subsequently stated; that is, 
lest the restriction become superfluous, &c. Orikrshna. 

Achyuta is the author who so interprets it. Chidamani gives the other expla- 
nation. 

The text is understood to signify.] Maheqvararemarks with disapprobation a dif- 
ferent reading, (vachandrthatvat for vachanarthatvam ;) from which, however, by sup- 
plying a sentence, he deduces the same meaning. 


* Chidamani and Grikishna. + Achyuta and Mahegcvara, 
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47. Moreover, an expenditure of wealth for nourishment or other 

use, must necessarily be made even by a person re- 

47. Whatisex- maining at home; and such expenditure is not design- 
pended for neces- eq for the acquisition of wealth: but its having been 
rib coquisitiotl actually intended for that purpose is a requisite [to its 
" being the cause of the gain :*} consequently:the sup- 


position does not go too far. 


48. Accordingly [since its being actually intended for the pur- 
pose is positively required ; its merely caaledaee | to 
48. Vigvartipa’s that end is not sufficient ;t] Vigvartpa has said, ‘ When 
opinion 18 conso- wealth is not acquired by giving [or using] paternal 
nant to this. property, it is declared [by the sagest] not to be com- 
mon, any more than wealth received on account of marriage: it 
becomes not common, merely because property may have been used 
for food or other necessaries ; since that is similar to the sucking of the 
[mother’s] breast. 


49. Hence, [because its being actually intended for that purpose 

1s a requisite to its being the cause of the acquisition,§] 

49. So otherex- though much wealth, belonging to the father, have 

ia with- been expended in festivity at the son’s initiation, or at 

ine ME NOS nis wedding, what is obtained by him in alms during 

his austerities as a student, or received on account of 

his marriage, is not common; for that expenditure of wealth was not 
made with a view to gain. 


50. The purpose 50. Itis, therefore, demonstrated, that wealth, 
must have been acquired by means of joint stock used for the express 


gain, to render the oS 
acquisition com- PUrpose of gain, is common property; and no other 
1S SO. 


51. The same import may be deduced by abridging the substance 

51. The same Of what has been expressed, after various disquisitions, 

results from Ji- by Jitendriya, who says, ‘ Whatever is acquired on 

tendrya’s argu- separate funds is several property. For the sake of 

ments. icul 1 f scl d oth ticular 
perspicuity, [gains of science and other particu 

sorts||] are specified by way of example, in these and other words, 


ANNOTATIONS. 


47. The supposition does not go too far.| There ise not ground for supposing, 
that wealth, expended for nourishment, is the cause of an acquisition, Mahegvara. 


48. Not acquired by giving paternal property. | It is thus expressly declared, 
that the expenditure must have been actually intended for that purpose. Crikishna, 


51. But even these sorts of wealth become common.] Such sorts of wealth, 
being gained by science, valour, or the like, are joint property, if attended with a suf- 
ficient cause of a joint right. Though the wealth be of such eort, it 1s common property. 


Crikishna. 
* Mahegvara. + Crikishna, &c. { Mahegvara. 
§ Mahecvara. | Crikishna. 





er 
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“ Wealth, however, acquired by learning, belongs exclusively to him 
who acquired it."* Such sorts of property are exempted from parti- 
tion, because they are separate: but even these sorts of wealth become 
common, if there be a sufficient cause of a joint right.- This also has 
for the sake of a ready comprehension, been in certain instances described 
fin the writings of sagest] by the circumstance of joint stock used; in 
ae by that of united exertion made; in some, by that of common 
relation.’ 


. 52. It has been, likewise, said by Baloka, ‘The rest cannot 

52. Balokain- have aright to wealth gained by one brother through 

dicates a like opi- science, or similar means; [being acquired without 

nion. use of joint funds, and independently of the exertions 
of the rest :{] since there is no argument for it’. 


53. The practice of dividing wealth gained by receipt of presents 

53. The prac- without, expenditure of joint property, which is ob- 
tice of dividing served to prevail among virtuous people, is not unsuit- 
all presents ac- able whether founded on the mutual affection of the 
poumiee ter brethren, or on a manly sentiment. Or a may be 
thus accounted for :] people, observing the partition of wealth received 
in presents, (for presents are in general gains of science; and, as such, 
the participation of co-heirs eqyally or more learned is ordained by a 
passage of law, though the property have been acquired without use 
of joint funds;) and not knowing, that this partition of the gains of 
learning is made under a special rule respecting science, but erroneously 
supposing the partition to take effect because the wealth was gained 
by an unseparated co-heir, have done so of their own accord. It 1s not, 
however, founded on uniform practice. There is consequently nothing 


incongruous. 


But, as for the text of Manu, (“ After the death of the father, 

54. Atext of J the eldest brother acquire any wealth, a share of 
Manu expounded, that belongs to the younger brothers; provided they 
have duly cultivated science.”§) the meaning of it is this; 

under another text, placing the eldest and younger brothers in the 


ANNOTATIONS. 


By the circumstance of joint stock used.] For example, ‘The brethren partici- 
pate, &c.’ (Vyasa). Vide § 14. | 

By that of united; cersion made.] As in the text, ‘ If all of them, being unlearn- 
ed, &c.’ (Manu, 9. 20°.) ¢ 

By that of common relation.] For ittstance, ‘ After the death of the father and 
the mother.’ (Manu, 9. 104.) Vide C. 1. § 14. 

And thus, if any thing be given to one, expressly in consideration of bis being the 
son of a person named; all the sons of that person are entitled to partake. Qrikishna 
and Achyuta. 

54. If the eldest brother acquire any wealth.| If he alone acquire it by his lahour 


with a separate stock. (rikishna. 
* Manu, 9.206, Vide § 9. =F Achyuta. + Crikishna. § Manu, 9. 204, 
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rélation of father and son, (“ As afather should protect his sons, so 
should the firstborn cherish his younger brothers; and they should 
behave to their elder brother, like children to their father, conformably 
with their duty respectively.”*) the younger brothers have a title in 
the wealth of the eldest, though obtained without use of joint stock, as 
they have in their father’s acquisitions. But thereis this difference: 
that even the unlearned sons are entitled to their father’s acquired pro- 
perty ; but the learned brothers only have a right to participate in 
the wealth gained by the eldest. 


55. This interpretation is right; for the terms of the text would 

55. Confirma- else become unmeaning ; expressing ‘ after the death 

tion of that expo- of the father’ ‘if the eldest brother, &c.,’ ‘provided they 
sition. have duly cultivated science.’ 


56.’ Conclusion. 56. Consequently it was an inaccurate assertion, 
Gains are not that another unseparated brother participates, on the 
sharedonthe sim. sole ground of the acquisition being made by an un- 


ple ground of par-_ separated co-heir. 
cenery. 


SECTION II. 


Defimtions of the various soris of acquisitions, &c., exempt 
jrom partition. 


1. Qn this [occasion, or among topics hinted,t] the gains of 

1. Gains of Science are explained. Upon that subject Katyayana 
science described says, “What is gained by the solution [of a difficulty], 
by Katyayaua. after a prize has been offered, must be considered as 
acquired through science, and is not included in partition [among 
co-heirs]. What has been obtained from a pupil, or by officiating as a 
priest, or for [answering] a question, or for determining a doubtful 


ANNOTATIONS. 


Placing brothers in the relation of father and son.] After the death of the father; 
for the text occurs under that head. 

Younger brothers have a title in the wealth of the eldest.] Not in ‘hat which is 
acquired by the middlemost. Grikishna. ‘ 

55. For the terms of the text would else become unmeaning.] They would be 
superfluous, if the younger brothers hada right, simply as such, to the gains of the 
slidest generally. Crikishna. 

After the death of the father.] Hence it appears, that the younger brothers do 
not participate in the separate acquisitions of the eldest, made while the father was 
living. Crikishna, &. 

1. Onthis.] Among those sorts of partible property. If the reading be atra, 
‘here’ instead of tatra “there,” the sense is, ‘on this opportunity.’ (Qrikishna, 


* Manu, 9. 108, + Crikishna, 
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point, or through display of knowledge, or by [success in] disputation, 
or for superior [skill in] reading, the sages have declared to be the 
gains of science and not subject to distribution. The same rule like- 
wise prevails in the arts; for the excess above the price [of the common 
goods], and that which is gained through skill by winning from another 
a stake at play, must be considered as acquired by science, and not 


liable to partition. So Vrhaspati has ordained.” 


2. First sorf. 
A prize tor the 
solution ot a dif- 
ficulty. 


3. Second sort. 
Fee for instruct- 
ing a pupil. 


4. Third sort. 
Fee for officiating 
at religious rites. 


5. These are 


dues, not gratui- 


ties. ® 


G6. Fourth sort. 
A reward for solv- 
ing a question. 


2. ‘If you solve this well, I will give you so 
much money : after such an offer, if one solve the dif- 
ficulty and obtain the prize, it is not subject to dis- 
tribution. 


3. From a pupil.}] From a person instructed by 
the acquirer. 


4 


4. By officiating as a priest.] Received as a 
fee or gratuity from a person employing him to officiate 
at a sacrifice. 


5. These are fees, not presents; for they are 
similar to wages or hire. 
a 
6. So, a question relative to science being re- 
solved, if any one, through satisfaction, give anything 
which had not been previously offered. 


7. Also what is obtained by clearing the doubts of one, by whom 


¥. Fifth sort. 
A reward for 
clearing a doubt- 
ful point or for 
deciding a litigat- 
ed question, 


8. Sixth sort. 
A reward for dis- 
play of science, 


an offer has been thus made: “ To him, who removes 
iny doubts on the meaning of this passage, I will give 
this gold.” Or [it may signify a fee, such as] the sixth 
part or the like, received for a correct decision between 
two litigant parties, who apply for the determination 
of a dubious and contested point. 


8. Likewise, what is received in a present or the 
like for displaying his knowledge in the sacred ordi- 
nances and so forth. 


ANNOTATIONS. 


The excess abov_ the price.] Having taken gold or the like belonging to the joint 
stock, and having né de bracelets or similar things, the value, which is thus superadded 
by the skill of the artist to the price of, the gold, &c., is an acquisition made. through 


science. 


Crikishna. 


By winning a stake at play.] A wager, previously staked, which is won by superior 
skill in play. Qriktshna. 
5. These are fees.| To obviate the seeming tautology in the subsequent mention 


of a present obtained through the display of learning, after noticing a reward for resolv- 
ing well a difficult question ; the author says ‘it is a fee, not a present.’ It is not obtain- 


ed by the mere acceptance of a gift. QGrikishna. 


_ 6. A question relative to science being resolved.] A proper answer having been 
given to a question proposed. 


Hl 


HINDU LAW-BOOKS. 


9, So, in a contest between two persons respect- 

9. Seventhsort- ing their knowledge of sacred ordinances, or in any 
A prize gained or other controversy whatsoever concerning their res- 
stake won I &@ Dective attainments, what is gained by surpassing the 


disputation. 
opponent. 


10. Eighth sort. 10. Likewise, where a single article is to be given, 
Aprize for read- and there are many competitors, what is received for 
ing. reading in a superior manner. 


V1 NS alo sirt: 11. Also, what is gained by painters, goldsmiths 
The gain of askil- and other artists, through skill in the arts and so 
ful artist. forth. 


12. Tenth sort. 12. In like manner, what is won by beating 


A sttke won by another at play. 
skill in play. 


13. All this is exempt from being shared with the rest of the co- 
parceners. The meaning is as follows: whatever is 
_ 18, They are aequired by any [skill or] science, belongs to the ac- 
in generalexempt Guirer, not to the rest. For illustration only, it has 
stated at large by Katyd4yana, to obviate the 

error of Crikara and others. ‘ 


14. Hence, [since it is enumerated by Kéty&yana among the 

gains of science ;*] what is obtained in a present by 

14, Sois any displaying and making known his own knowledge, 

Paves toalearn- ig also an acquisition made by science ; for a present 
is given to a learned man on account of his learning. 


15. So Yama; “Aman endowed with science, regular in [the 

performance of his] duties, contented, patient, with 

15. Yama de- subdued passions, of strict veracity, grateful, dis- 

ie of gilts. interested, kind to cows, careful of them, generous, a 

' performer of sacrifices, and a priest, the sages pro- 

nounce to be a worthy object. But a present should not be conferred 

on such as neglect rigid observances, ov are ignorant of holy texts, or 

merely live by their class: for a stone transports not a stone [over the 
stream |.” 


ANNOTATIONS. 


9. Gained by surpassing the opponcn!.| Receigg Ynmearinating the ¥ontest by 
demonstrating the proposition: having been *previously staned by the dispytant, or 
beng generously given by the king. Grikishna. 

_ 13. For illustration.] For an example of wealth gained by science without use 
of joint funds. ¢rikrshna and Achyuta. 

The error of Grikara and others.| Their mistake in supposing an acquisition to 
be subject to partition simply because it was obtained by an unseparated co-parcencer. 


Criktsbna. 


* Crikishna and Achyuta. 
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16. The present 16. For, it is in right of his learning, that he is 


is given on ac- a fit object of gifts; and unlearned men are unworthy 
count of learning. objects. | 


17. Hence, what has been alleged by some one, that the gains of 

science signify such gifts [only]* as are received on 

17. A different account of teaching ; must be rejected as having been 

ee ré- said for want of seeing the text above cited: and 

ane because the word science (vidya) being derived from 
the root wid to know, signifies any knowledge [or skill. 


18, As for what is objected by Crikara, that ‘by pronouncing 

18. Orikara’s wealth received in presents to be the earning of science, 

objectionrepelled. Teceipt of presents, instruction of pupils, and assistance 

in sacrifice, are confounded’ that is very futile; 

since, although presents and the rewards of teaching and _assist- 

ing in sacrifices, and other particular sorts, be connected as being equally 

gains of science ; yet the several sorts are net confounded: for still the 

rewards of teaching and of sacrificing are not presents ; and it is an 

uncontested truth, that a black bull, a red or a pied one, or other in- 
dividuals, though equally bulls, are not confounded. 


19. Accordingly, [as they are not confounded,f or because things 

generically similar are specifically different ;t therefore, | 

19. His argu- since [it may be asked] “how does the sage, by pro- 

ment refuted. nouncing what is received from a pupil or for officiat- 

ing as a priest to be the earning of science, fail] in dis- 

criminating the rewards of teaching and of sacrificing ?’ the allegation 

[of their being confounded,§$] merely by way of offering an objection, 
must be rejected. 


20. Ké4tyayana propounds the gains of valour, &. “ When [a 
ee soldier] performs a gallant action, despising danger ; 

ne oe and favour is shown to him by his lord pleased with 
by Katydyaua. that action; whatever property is then reccived by 
| him, shall be considered as gained by yalour. That 
and what is taken under a standard, are declared not to be subject to 


ANNOTATIONS. 
17. For waut of seeing the teat above cited.] Meaning the text of Katyayana. 


(§ 1.) Grikrshna. 


It must be rejea .d as Inconsistent with the sense of the above cited text of Yama. 
(§ 15.) Mahegvara. e 


This commentator appears to have read vachanarthadarganat ‘from seeing the 
purport of the text ;’ in place of vachanddarganat ‘for want of seeing the text.’ 


18. By pronouncing wealth ieccived in presents to be the earning of science. ] 
Crikara’s meaning is, that, if the fec for assistance in sacrificing be a gain made through 
science, because it is by science that tle man was fitted for officiating; and if the reward 
of teaching and the receipt of presents be so likewise ; then all three, being the gains of 
science, are confounded. =o 


* Crikishna, ft Achyuta, t Crikishna, § Crikishna 
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life for his lord and routing 
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What is seized iby a soldier] in war, after risking his 


e forces of the enemy, is named spoil 


taken under a standard.” 


91. Nuptial 
presents explain- 
ed by the same 
author. 


22. Exposition 
of the text. 


23. Other sorts, 
not liable to par- 
tition, enumerat- 
ed by Manu and 


Vishnu. 


24, Explanation 
of the passage. 


21. “ But wealth received on account of marriage 
is considered to be that which has been accepted with 
a wife. 


_ 22. The meaning is, received at the time of ac- 
ecpting a bride. 


we. wv aaeuu and Vishnu state other sorts of 
property exempt from partition. “Clothes, vehicles, 
ornaments, prepared food, water, women and furniture 
for repose or for meals, are declared not liable to dis- 
tribution.®” 


24. Clothes.] Personal apparel and raiment in- 
tended to be worn at assemblies. 


Vehicles.] Carriages or horses and the like. 
Ornaments.] Rings and so forth. 

Prepared food.| Sweetmeats, &c.  , 

Water.| Contained in a pond or well; as suited to use. 
Women.] Other than female slaves. 


Furniture for repose or for meals.] Beds and vessels used for eating 
and sipping [or drinking] and similar purposes. 


ANNOTATIONS. 


A black bull.| Nila, the term here used, signifies blue, and is frequently em- 
ployed in the sense of black ; but the sort of bull intended by that term, in the selec- 
tion of a steer to be consecrated and let loose at obsequies and on certain other occasions, 
is one of a red colour, with brown head and tail, and with white hoofs and horns. 


A red one. | 


Kapila: When applied to a cow, this term signifies one of the colour 


of lac dye, with black tail and white hoofs. 


22. Received at the time of accepting a bride.] This is indefinite: for the same 
must be likewise understood of other property reccived in consequence of becoming a 


son-in-law. 


Crikishna. 


24, Suited to use.] Adapted to employment. As much should be taken by 


each person as will supply his wants. 


There is not, in this iustance, a restriction of 


equal shares. (rikishna. 

Other than female slaves.] Since the partition of aefomale slave is directed by 
Vihaspati, (“ A single female slave should be employed in labour, in the house of the 
several co-hcirs successively, &c.”’t) the author says, ‘other thau female slaves.’ 


Female slaves.] Meaning women kept for enjoyment. 


Mahegvara, 


Accordingly Gautama says, ‘“‘ No partition is allowed in the case of women con- 
nected [with onc of the parceners]}.”{ Achyuta. : 


Furniture for repose, &c.] The words are yoga-kshema-prachéran cha. The Rat- 





* Manu 9,219. But not found in Vishnu’s Institutes. 


t Vide C. 1, § 10, 
t Vide Mitaksharé, C. 1. Sect. 4. § 22, 
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25. So Vyasa: “ A place of sacrifice, a field, a vehicle, dressed 

25. Vyisaenu- food, water and -women, are not divisible among 

meratesexempted kinsmen, though [transmitted] for a thousand gene- 
articles. rations. 


26. A place of sacrifice.] The spot, where sacrifices are per- 
formed ; or else an idol: not wealth obtained by sacri- 
ficing ; for that has been noticed as being the earning 
of science. 


26. Interpre- 
tation of the text. 


27. Thus Katyayana: “ The path for cows, the carriage road, 

97. Katydyana clothes, and any thing which is worn on the body, 

specifies other ex- should not be divided ; nor what is requisite for use, 
empted articles. | or intended for arts: so Vrhaspati declares.” 


28. Requisite for use.] What is fit for each person’s use; as 
books and the like in the study of the Vedas, &c. 
That shall not be shared by ignorant brethren. So 
what is adapted to the arts, belongs to artists; not to 
persons ignorant of the particular art. ; 


29. Also Cankha and Likhita: “ No division of a dwelling 
takes place ; nor of water pots, ornaments, and things 
29. Gankha and iz 
Likhita cxcmpt not of general use, nor of women, clothes, and channels 
certain articles. | for draining water. Praj4pati has so ordained.” 


30. <A house, garden or the like, which one of the co-heirs had 
constructed within the site of the dwelling place, 
during the father’s life-time, remains his indivisible 
property : for his father has assented by not forbidding 
the construction of it.(a) 


28. Meaning 
of the passage. 


30. Explana- 
tion of the text. 


31. So, even property inherited from the paternal grandfather, 
which has long been lost, and is not recovered by the 
dl. Hereditary ee ee : 

property recover- rest through inability, or through aversion from [the 
ed is in certain efforts requisite for its] recovery, belongs exclusively 
cases exempt. to the father, if recovered by him on his own funds, 
and by his own labour ; and is not common property. 


ANNOTATIONS. 


nakara expounds yoga-kshema the counsellor and priest; and prachdra the path for 
cows and other cattle, &e. Achyuta. 


These terms are otherwise explained in the Mitakshara. C. 1. Sect. 4. § 23. 


28. As books,‘ :.] If there be other effects of equal value with the books, these 
shall be retained ba the léarned brethren; and other chattels shall be taken by the 
illiterate co-heirs. ‘This must be ifferred. Else, if the hereditary property consist in 
books only, the illiterate heirs might be deprived of subsistence, if they had no right of 
participation. Qrikishna. 

29. Things not of general use.] As books for illiterate persons and so forth. 
Crikishna. 


Channels for draining water.] Raghunandana reads apam prachdra-rathyandm 
‘water, vessels and roads ;’ in place of apam prachérarthanam, ‘channcls for draining 
water. 


(a) See 1 Morl, Dig. 486.--2d, 
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32. As declur- 
ed by Manu. 

Such property 
belongs to the 
person recovering 
it. 
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32. Thus Manu ordains: “ If a father recover 
the property of his father, which remained unrecovered, 
he shall not, against his will, share it with the sons, 
since in fact it was acquired by himself.”* 


33. Property appertaining to his father, not recovered by the 


33.  Explana- 
tion of the text. 


sons; not retrieved by them. The other readings, 
anavaépya and anavapyam [in place of anavaptam, | 
are unfounded. 


34. Vrhaspati says, “Over the grandfather's property, which has 


24. Vihaspati 
declares property 
gained or recover- 
ed exempt from 
partition: but, af- 
ter the demise of 
the acquirer, it is 
equally divided. 


35, Exposition 
of the text, 


36. And of the 
preceding passage 
. 39. 


37. The rulc 
is the same in re- 
gard to property 
recovered and ac- 
quired. Except 
land. 


38. Cankha propounds a special rule regarding land. 


38.  Gankha 
provides a rule for 
one case of land. 


been seized [by strangers] and is recovered by the 
father through his own ability, and over [any thing] 
gained by him through science, valour or the like, the 
father’s full dominion is ordained. He may give it 
away at his pleasure, or he may defray his consump- 
tion with such wealth ; but, on failure of him, the sons 
are pronounced entitled to equal shares.’ 


35. Through his own ability.] The author thus 
indicates a separate personal exertion. 


36. In both texts? the term “ father” is indefinite 
for a reason [of the precept] is stated ; “since in fact 
it was acquired by himself.” (§ 32.) 


37. Thus the rule must be understood in the 
instance of any such hereditary property, other than 
land, exactly as in the case of property not hereditary, 
but acquired by the man himself. 


“ Land, 
inherited in regular succession, but which had been 
formerly lost, and which a single [heir] shall recover 
solely by his own labour, the rest may divide accord- 


ing to their due allotments, having first given him a fourth part.” 


ANNOTATIONS. 


33. The other readings are unfounded.] For, according to one reading, some- 
thing must be understood; and according to the other, .a term must be taken ina 


secondary acceptation. 


Crikishna. F 


34. Equal shares.]| The specifying of equal sharcs forbids the deduction of a 


twentieth part for the eldest. 


Chadamani and Criktshina. 


We may defray his consumption with such wealth.] All the copies, which have 


been collated, agree in reading bhogan chaiva tato dhanat ‘he may detray his consump- 
tion with that wealth. But, in every other compilation, as the Ratnakara, Smfti- 
chandrik4, Kalpataru, &c., the reading is bhégan instead of bhogan: ‘He may make a 
distribution of such wealth.’ 


#* Maru, 9. 209. 
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39. By the term “solely” the author intimates, that neither 


39. The acquir- 
er has a fourth 
part in addition to 
his own regular 
share. 


common funds were used nor joint personal exertions 
made. Still it does not become the separate property 
of the person retrieving it; but a fourth part of the 
land recovered must be given to him in addition [to 
his regular allotment :] by force of the word land; and 


because there is no reason for supposing it to be vague. 


40. Consump- 
tion. 


40.’ Thus have been explained both, what is di- 
visible and what is exempt from partition. 


CHAPTER VII. 


On the participation of sors born after a partition. 


Manu, &c. de- 
clare, that a son 
born after parti- 
tion is heir to his 
father; or shares 
with re-united 
brethren. 


1. ‘The share of a son born after the partition of 
the estate is now declared. On that subject Manu and 
Narada say, “ A son, born after a division, shall alone 
take the patergal wealth ; or he shall participate with 
such [of the brethren,] as are reunited with the 
[father.” |* 


2. Ifthe father, having separated his sons, and having reserved 


2. Interpreta- 
tion of the text. 


for himself a share according to law, die without being 
re-united with his sons; then ason, who is born after 


the partition, shall alone take the father’s wealth ; and that only shall 


be his allotment. 


But, if the father die after re-uniting himself with 


some of his sons, that son shall reccive his share from the re-united 


co-heirs. 


3. Gautama 
also pronounces 
hin. heir to his 
father’s share. 


39. 


In addition. 


3. Thus Gautama says: “ A son, begotten after 


partition, takes exclusively the wealth of his father.’+ 


ANNOTATIONS. 


The meaning of the text is, ‘having given a fourth part of the 


land in addition, to 4 e person who recovered it, all the co-heirs, together with him, 
shall take equal shaes.’ It is not understood from the term “the rest,” that a fourth 
part only shall be given to him: for if would be an unequal rule, since the person, re- 
covering the land, would receive less than his co-hcir, it there be one or two sharers 
unconcerned in the recovery. Qrikishna. 

2. Having reserved a share according to law.| It is thus hinted, that, if the father, 
through ienorance of the law, have made a partition in which he took a very small share 
for himself, his son, afterwards begotten, shall receive a due allotment from the bre- 


thren. Grikrshna. 


* Manu, 9.216. Narada. 13. 43. + Gautama, 28, 27. 
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4, He, of whom the conception was subsequent to the division of 

the “estate, is a son begotten after partition; being 

4. Exposition procreated by a person, who is separated [from co- 

of the passage. = parceners:] for, without conception, there is no pro- 

creation. ‘Therefore, if the sons were separated [from 

the father,] while his wife was pregnant but not known to be so, the 

son, who is afterwards born [of that pregnancy,] shall receive his 
share from his brothers. . 


5. Not one only, but even many sons, begotten after partition, 
b. The same SHall take exclusively the paternal wealth. Thus 
holds good, if Wrhaspati says: “The younger brothers of those, 
there be more who have made a partition with their father, whether 
than one suchson. children of the saine mother, or of other wives, shall 
ae nena of Vi- take their father’s share. A son, born before partition 
aaa has no claim on the pat ] Ith ; 
é paternal wealth ; nor one, begotten 

after it, on that of his brother.” 


6. One, born previously to the partition, is not entitled to the 
6. And ex. paternal estate: nor one begotten by the separated 
plained. A fur- father, to the estate of his brother. So the same 
ther passage quo- author declares: “ All the wealth, which is acquired 
ted. by the father himself, vho has nade a partition with 
his sons, goes to the son begotten by him after the partition. Those, 
born before it, are declared to have no right; as in the wealth, so in 
the debts likewise, and in gifts, pledges and purchases. 


7. Under the term “all,” wealth, however considerable, which 


7. Andexpound- is acquired by the father, goes to the son begotten by 


ed. him after partition. 
8. A further 8. “ They have no claims on each other, exeept 
passage cited. for acts of mourning and libations of water.” 
ANNOTATIONS. 


4, Shall receive his share from his brothers.] This must be understood where 
the father remains separate, having reserved for himself what ought to be reserved by 
him, and having given the residue to his sons. But, if the father be dead, the shares of 
him and of the brethren must be thrown together, and divided, according to law, by all 
the brothers. However, Chadamani directs a new partition by mixing the whole of the 
effects, although the father be living; because the double share, or other allotment 
reserved by him, was not according to law. Inthe case suppcsed, ifashare were previously 
set apart for the child in the womb, the wife’s pregnancy being known, all shall parti- 
cipate in the father’s allotment [alter his demise,] provided there be no son begotten 
after the partition. But, if the father himself, though apprized of the pregnancy, have 
given shares to his sons, in virtue of his power as owner; the child in the womb has no 
right to participate, since their property in those shares is complete: he has a right 
only to the father’s allotment; and, if there be a son begotten after the partition, he is 
entitled to partake equally with him. @rikrshna. 


6. Which is acquired by himself.] It is thus intimated, that what is acquired, 
through personil labour, on separate funds, by the father who is re-united after parti- 
tion with another son, belongs also to the son begotten after the partition, and not to 
the re-united parceners. Crikishna, 


9. And explained. 
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9. By specifying “ Acts of mourning and liba- 
tions of water” only the author excludes the remoter 


pretensions to a participation in wealth. 
10, This is applicable only to the case of wealth acquired by the 


10. Ifland, &c. 
have been divided, 
and the son sub- 
sequently born 
takes nevertheless 
a share. 


father. But, if property inherited from the grand- 
father, as land or the like, had been divided, he may 
take a share of such property from his brothers: for 
‘pohaapes of it is authorized, [only] when the mother 

ecomes ineapable of bearing more children. (Conse- 
quently, since the partition is illegal, having been 


made in other circumstances, it ought to be annulled.*} 


11, Vishnu au- 
thorizes his parti- 
cipation. 


12. Yajiiavalkya 
directs an allot- 
ment to be given 
out of the proper- 
ty forthcoming. 


13. That must 
relate to heredi- 
tary property. 


11. That is declared by Vishnu: “Sons, with 
whom the father has made a partition, should give a 
share to the son born after the distribution.” + 


12. So Ydjiiavalkya ; “When the sons have been 
separated, one afterwards born of a woman equal in 
class, shares the distribution. His allotment must 
positively be made out of the visible estate core 
rected for income and expenditure.’{ 


18. Sincé it disagrees with the ordinance, that 
“he shall alone take the paternal wealth,” (§ 1.) it must 
relate to hereditary property, for the reason above- 
mentioned. 


ANNOTATIONS. 


10. Wand or the like.] A corrody and shares are intended by the terms “or the 
like ;” for gems, pearls, &c., are similar to a man’s own acquired wealth. Qrikfshna. 


11. Must positively.] The particle vA is affirmative; and what has been consum- 


ed is consequently excepted, (rf 


hna, &c. 


The particle signifies ‘or’ and denotes a regulated alternative. If there be evi- 
dence of the income and expenditure, the allotment shall be made, out of the ‘visible 
estate,’ if not, it must be grounded on a reference to the amount originally distributed. 


Maheevara. 


The visible estate.] The wealth forthcoming. Achyuta. 


The remainder after allowing for income and expenditure : or that which is forth- 
coming. Mahegvara. 


13. For the + «son abovementioned.] That which was stated; ‘because distri- 


bution is authorized. hen the mother becomes incapable, &c.’ 


Therefore, whether preg- 
6 


nancy were known or not; the partition being illegal, which bag been made, o 


grandfather's estate, without the mother’s being incapable of bearing more children, it 
ought to be annulled ; and the two last cited passages will relate to the distribution of 
such property: but the preceding texts of Manu and the rest regard the father’s own 
acquired wealth. The contrary must not be supposed. (rfkrshna. $2 


iz 4 
i 


i eal 


t YVajiiavalkya, 2, 123. 





* Grikishna. + Vishyu, 17. 3. 


tl 
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CHAPTER VIII. 


On the allotinent of a share to a co-parcener returning from 
abroad. 


“1. The participation of one, who arrives after the distribution of 
the estate, is next declared. On this subject Vrhas- 


of 2 pa gts pati says, “ Whether partition have, or have not, been 
parcener is direct- made; whenever an heir appears, he shall receive a 


ed by Vihaspati, share of whatever common property there is. Be it 
- be delivered to debt, or a writing, or house, or field, which descended 

ska | from his paternal ancestor, he shall take his due share 
of it, when he comes, even though he have been long absent.” 


2. “Ifa man leave the common family, and reside in another 

_ country, his share must no doubt be giveri to his male 

h 2. Or to his descendants when they return. Be the descendant 

oe third, or fifth, or even seventh, in degree, he shall re- 
ceive his hereditary allotment, on proof of his birth and name.” 


ANNOTATIONS. 


1, Whether ees have or have not been made.| By the rest, who remain in 
the country. So the text must be supplied, Achyuta. 
Whatever common property.] Which has descended from his ancestor. Achyuta. 


2. Or even seventh] The particle ‘or’ (va) connects this with other degrees 
not mentioned but included with the seventh. Therefore descendants, as far as the 
seventh in degree, returning from a foreign couutry, participate: not so the eighth or 
other remoter descendant. Accordingly, the text which expresses, that “The right to 
participation ceases with the seventh “ person,” relates to this subject. (Grikishna. 


Be he the third, or fifth, or even seventh,] The particle “ or’ is here employed 
in an indefinite sense. If therefore, at the time of the demise of the ancestor and owner, 
a descendant, within the degree of great grandson, be the eldest of the male issue 
living; then, since the property devolves in regular succession on the progeny, the 
descendant, even beyond the seventh degree, may have a good title. But, if the eldest 
of the [surviving] male issue be the son of the great grandson ; then, since he is desti- 
tute of title, being debarred from offering a funeral oblation, his son, though fifth in 
descent, has not the right of succession. Achyuta. 


_ The foregoing is cited, without mention of the author’s name, by Grikrshna, who 
replies, ‘ That is not right: for, were it so, there would be no difference in the cases of 
one who remained at home and of one who went,abroad; and the text would con- 
sequently be superfluous. Accordingly a separate revelation must be presumed as 
the ground of that text. This should be considered by the wise.’ 


The close of rikishna’s reply bears allusion to the sequel of Achyuta’s argument, 
in whioh it is ssid, ‘ As for the supposition, that the rights of third, fifth, &c. are 
determined according to the greater or less distance of the place; but, since the succes- 
sion is ordained to extend as far as the seventh in degree, it extends no farther ; and 
acoordingly another passage of law expresses, that inheritance stops beyond the seventh 
in descent: That is wrong, for it would be necessary to assume another foundation of 
it {in scripture ;] and the rule would be irrelevant, since no determination could be 
forured, as there is no ground for selection of particular distances.’ 
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3. ‘To the lineal descendants, when they appear, of that man, 


3. On proof of 


ia dearant. 


whom the neighbours and old inhabitants know by 
tradition to be the proprietor, the land must be sur- 
rendered by his kinsmen. 


4, Under this text; the heir [of a co-parcener] long absent shall 


4, Such proof 
is necessary. 


5. Conclusion. 


take his due allotment, after making himself known 
to the old inhabitants settled on all sides. 


5. Such is the participation of one arriving 
after a division. 


CHAPTER IX. 


On the participation of sons by wonen of various tribes. 


1. Partition 
among the off- 
spring of marri- 
aces with women 
of different tribes. 


1. Partition among sons of the same father by 


different women; some equal to himself by class, 
others married in the direct order of the tribes, is now 
described. 


2. Marriage is allowed with women in the order of the tribes, as 


2. Such mar- 
riages are autho- 
rized by Manu. 
The first wife nust 
he of equal class. 
Subsequent mar- 
riuges may be con- 
tracted in the 
gradation of the 
classes. 


well as with those of equal class; for Manu says, 
“Wor the first marriage of the twice born classes, a 
woman of the same tribe is recommended ; but for such, 
as are impelled by desire, those following are prefer- 
able in the order of the classes. A GGdré woman only 
must be the wife of a Cadra ; she and a woman of his 
own tribe [are the only wives] of a merchant; they 
two, and a woman of his own class, are alone eligible 
for a man of the royal [or military] tribe; and those 


[three] and a woman of his own rank [may be wives] of a priest.”* 


3. A Cadré woman only.] The particle “only” is connected 


3. Exposition 
of the text. 


: a 
Marriages are 


not allowed with 
women superior ; 


4. And are bla- 
meable with wo- 
men inferior by 
class. 


‘vith every member of the sentence; for that term, 


 .xpressed immediately before, is understood with the 


words “ she,” “they two,’ and “ those three.” The 
meaning is, that marriage in the inverse order of the 
tribes must by no means be contracted. 


4. But for such, as are impelled by desire, these, 
&c.] This indicates an alleviation of offence, not en- 
tire exemption from blame. 


* Manu, 3. 12,.—13. 


5. Qankha and Likhita declare, “Wives must be espoused. 


5. Cankha and 
‘Likhita cited. 


Women of like class are preferable for all persons.” 
This is stated as the principal rule. The succedaneous 
one follows: “ Four wives of a Bréhmana are allowed 


in the direct order ; three, of a Kshatriya; two, of a Vaicya; and one, 
» 


6. And explain- 


7. Paithfnasi 
shows, that mar- 
riage is here 
meant, 


8. Interpreta- 
tion of his text. 


6. The numbers here stated, “four,” &c. are in- 
tended to refer to the tribes. 

7. These women are wedded wives. So 
nasi shows: “ Four wedded wives of a Braéhmana are 
allowed ; and three, two, and one, of the rest respec- 
tively. 

8. Of the rest.] Of the Kshatriya, &c. in their 
order, three, two, and one, may be allowed. 


9. Though jeuee a marriage be] in the direct order of the classes, 


Union of a 
regenerate man 
with a Cudrd wo- 
man is reprobat.- 
ed by Manu and 
Vishnu : 


anu and Vishnu have strongly censured the union 
of a man of a regenerate tribe with a CGadré woman. 
“ Men of the twice born classes, who, through infatu- 
tion, marry a woman of the low ‘tribe, soon degrade 
their families and progeny to the state of Cddrés. 
According to Atri and §Gautama] the son of Utathya, 
he, who marries a Cidra woman is degraded instantly ; 


according to Caunaka, on the birth of a son; and, according to Bhrgu, 


on the birth of a son’s son. 


A Bréhmana, who has ascended the couch 


of a Cadra woman, sinks to a region of torment: or, if he have begot 
® child on her, he loses even his priestly rank.”* 


10. It thus appears, that the texts are applicable to the instance 


16. Though she 
be espoused sub- 


sequently to wives 
of higher classes. 


A passage of 
Hérita confirms 
this; 


And one of 


Bréhmana; a Kshatriy& and a 


of such a woman married in regular gradation. Hérf- 
ta’s text also, which coincides with that of Manu and 
the rest, relates to a woman espoused. Thus he says, 
“No other is so sacrilegious, as is the husband of a 
woman of the servile tribe; for that Brahmana is 
slain by the child, which he himself begets on her.” 
Accordingly [since marriage with a Cadr&é woman, and 
procreation of issue by her, are offences :+] Cankha 
omits the Cfdr& in describing a wife eligible for a 
twice born man. “A Br&hmanf, a Kshatriy4, and a 
Vaigy& are propounded as the allowed wives of a 
aicya, of a Kshatriya; but a 


is ordained the only wife of a Vaicgya; and aCidr&, of a Cadra.” 


&. The nambers refer to the tribes.] 


ANNOTATIONS. 
Therefore, the marriage of a Brahmana 


with five or six BrAhmanfs is not prohibited, 


The meaning is, that five or six wives, similar to the hueband himself in class, are 
not forbidden to a man of the sacerdotal or other tribe. Acbyuta. 


* Manu, 3. 15. 


THE DA/YA-BHA‘GA. CHAP. IX. 


1]. But adul- 11. Hence these evils do not ensue on the pro- 
tery with sucha Creation of offspring upon a Cadré woman, not mar- 
woman iscompa- ried to [the Bréhmana| himself: but a venial offence 
ratively veuial. : committed, and a slight penance is requisite, as will 

. e shown. | 


12. Manu propounds the distribution among sons of four classes. 
“Let the venerable son take three shares of the 

12. Partition heritage; and the son of the Kshatriy4 wife, two 
among sons by shares; the sdn of the Vaicy4 wife, a share and a half : 


> 


il vig eld and the son of the Cadr& wife, may take a share. Or 
pounded by Manu. let a person, conversant with law, divide the whole 

collected estate into ten parts, and make a legal dis- 
tribution by this [following] rule: let the venerable son receive four 
parts ; the son of the Kshatriy4, three; let the son of the Vaicy& have 


two parts; and let the son of the Cadr& take a single part.”* 


12 Tatweomoes 13. Two modes are propounded on the supposi- 
according to the tion of some [superiority of] good qualities {in the 
merit of the sons. sons belonging to regenerate tribes,f or in the “’ * ~ 


14, On this subject Vishnu has delivered rules: “If there be 

14. Vishnu has 8008 of a Br&hmana, by women of the four tribes,’§ 
stated the distri- &c., down to the concluding passage, “On this prin- 

bution in detail . ciple, shares should be distributed in other cases’ 
likewise.” || . 


ANNOTATIONS. 


11- Not married to himself.] That is, married to another man. It does not, 
therefore, contradict what is subsequently said, ‘This passage (Manu, 9. 178.) supppses 
the Gadra to be unmarried.” “rfl sehnea 

13. On the supposition of some good qualities.] Inthe sons belonging to the 
regenerate tribes. This phrase must be here understood. Achyuta. 

According to the good and bad qualities of the Giadri’s son. Some say, on the 
supposition of some good qualities iu the sons belonging to regenerate classes. (rf- 
kishna. 

Of the two modes, that, by which a greater portion is allotted to him, than by the 
other, should be selected in favor of the person, who is superior in good qualities. | 
Chidamani. : 

If the first mentioned be respectively superior in good qualities, the distribution 
must be made in ten parts. 

It should be} -e understood, that he, who is superior by his good qualities, shall 
take out of the w, le estate the share allotted toa person of his tribe, according to the 
distribution in teu parts: and the residue shall be taken by the rest, sharing it accord: 
ing to the distribution in seven and half parts; but the share of him, who is superior 
in good qualities, must be omitted [in this further partition.] However, should the 
Cidra’s son be superior in virtue, the mode of allotment by seven and a half shares mast 
be followed : since he would have a less portion, if the mode of distribution in ten parts 
were observed. Mahecvara. 

_ 14, Down to the concluding passage.] Vishnu’s text has not been insetted by 
this author, through fear of prolixity. Grikishna. 


* Manu, 9, 16]1.—153. + Achyuta. t Crikrshna. 
§ Vishnu, 18, 1. | Vishnu, 18. 40. . 
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15. Theson ofa Bréhmana by a Kshatriy4 wife, if eldest of all 

15. Beingelder PY birth and superior in virtue, shall be an equal 
by birth, a son Sharer with the Bréhmana son: and the son of a 
shares with the Br&éhmana, or of Kshatriya, by a Vaicya wife, shall, in 
higher _—_— tribe: like circumstances, be an equal participator with the 
gdb ia re Kshatriya son. Vihaspati directs: “The son of a 
ard one of Baud. KShatriy4 wife, being elder by birth, and endowed 
hayana. with superior qualities, shall have an equal share with 
the venerable son of thé+Bréhman{; and, in like man- 

ner, the son of a Vaicy4 wife shall share equally with the soldier.” So 
Baudh4yana says, “Of the sons by a woman of equal class and by one 
of the next inferior tribe, if this son of the wife one degree lower [than. 
her eer a [the most] virtuous, he may take the allotment of an 


eldest son. For a virtuous brother is the supporter of the rest.” 

16. Even the 16. Itis thus shown, that the Cadra likewise, 
Gadra’s son has in similar circumstances, shall have an equal share 
that right. with the Vaicya son. 

17. But he has 17 But land, which has been acquired by the 


no right to land, father, through acceptance [of a pious donation,] shall 
according to Vi- belong to the son of the Brahmani exclusively, not to 
hat Manu; especi- the Kshatriya son and the rest: and the house, and 
allyapious graut. hereditary field, appertain to the sons of regenerate 
classes, not to the Cidras. So Vrhat Manu declares: ‘Khe sons of the 
Bréhmani shall take land which was received as a pious gift; but all 
the sons of twice-born classes shall have the house, as well as the field, 
which has descended from ancestors.” 


18. All sons, belonging to regenerate tribes, have a right to here- 

18. Though ditary acquisitions gained both by the paternal grand- 

other sons share {father and by the paternal great-grandfather ; for it is 

other land. expressed without restriction, “descended from ances- 

tors.” But, in the case of Jand obtained by acceptance 

fof a donation,] since the right of the Kshatriy4’s son and the rest is 

denied, that of grandsons and other descendants [claiming through 
such sons*] is [properly +] unacknowledged. 


ANNOTATIONS. 


It is more fully cited by Achyuta as well as by Grikishna: but the msertion of it 
in these notes is not judged necessary. 


18. Grandson, &c.] The grandsons of the Kshatriy& or other inferior wife. 


Buk nem 


Is unacknowledged.] Dissent from their right is correct. So the sentence must 
be supplied. For, since the nearer relative has no title, it follows, by reasoning a for- 
tiort, that the relative’s relative has none, Crikrsalne. 


Ibid, 
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19. This is declared by Vrhaspati: “ Land, obtained by accep- 

tance of donation, must not be given to the son of a 

Kshatriyé or other wife of inferior tribe : even though 

his father give it to him, the son of the Bréhman{ may 

a resume it, when [his father is] dead.” And thus [since 

A — grant the text of Vihaspati has the same foundation,*] land, 

ee obtained by acceptance of donation, is the same which 

has been termed [by Manut] land received as a pious gift (brahma- 

d4ya) : for the study of the Vedas (here signified by the term brahma,) 

and the knowledge of their meaning, have been propounded as qualifi- 
cations for the receipt of gifts. 


20. It is not land which has been received as a present, accord- 

Sar Nobanes ing to the text of Manu: (“To priests returned from 

present. the mansion of their preceptors, let the king show due 

respect ; for that holy mode of showing respect by 

kings, is pronounced unperishable.”{) Since this assumes the form of 
a token of respect. 


21. However, 21. Or else, this land is excepted by the one 
this may be also author, as the other is by the other. 
intended. 


92. But the land of a Br&hmana is not universally a holy heri- 
29. ButaBrah- tage (brahma-dféya): for it is expressly declared, that 
man’slanded pro- sons of twice-born classes have a right to the heredi- 
perty in generalis tary field; and the Gddra is alone excluded. Soa 
not holy. passage of law expresses: “The son, begotten on a 
Cadri woman by any man ofa twice-born class, is not entitled to a 
share of land; but one, begotten on her, being of equal class, shall 
take all the property [whether land or chattels$]; thus is the law 
settled.”|| 


ANNOTATIONS. 


19. A pious gift.] In the phrase brahma-dayagata, in the text of Vihat Manu; 
which has been translated “ received as a pious gift.” 


As qualifications for the receipt of gifts.] For a proper object of donations is so 
described. (Vide C. 6, Sect. 2. § 15.) 

21. This is excepted by the one author as the other is by the other.] This, mean- 
ing a respectful present, is excepted by one, namely by Vihaspati; and laud received in 
a pious donation, by the other, namely by Vidba Manu. Hence, both sorts descend 
from the father to the son of the Brahmanfi wife. ChiidAmani. 


This, which ‘ in the form of a respectful present, is excepted by one, namely, by 
Manu; and the*other, meaning land received as a pious gift, by the other, that is, by 
Vrhaspati: and thus both sorts of land belong exclusively to the Brahmar{’s son. 
Crikishna and Achyuta. 

22. A Ciidrf woman.] Properly (idrf is the wife of a Cidra; and réa 
woman of the Cidra tribe. (Vartika 1.—2. on Panini 4.1.4) But this distnoties 
is not observed in the text here quoted. : . 

Being of equal class.] A son begotten by a Qiidra manon a 
Chidimasi and salle 


* Chidamani. t Orikishna. ~ Mann, 7. 82. 
§ Chédamani and Orfkishma. | Vehaspati cited in the Ratnakara. 
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23. The Cadré's 23. Since land only is mentioned, it follows, 
son cannot inherit that a Cadré’s son has no right to land acquired by 
land however ac- his father, being of a regenerate tribe, through purchase, 
quired. or through favour, or through any other means, 


24, A Cadra, being the only son of a Br&hmana, is entitled to a 
94. Bein third part [of the inheritance]: and [the remaining] 
‘ g the : : 
only sonofaBrih- two parts go to the Sapindas,; or, on failure of them, 
manf, the child of to the Sakulyas, or, if there be none, to the person, 
the Giidra woman who performs the obsequies. So Devala ordains: 
ee . on ae “ A Nishada, being the only son of a priest, shall have 
COrdINE to Mevala- 9, third part [of the heritage]; and let the kinsman, 
near or remote, who performs the obsequies [for the deceased, take the 
two [remaining] shares. 


25. The son, begotten by a Br&ahmana on a Cidri, is termed a 
25. Interpreta- Nishéda. The difference between the Sapinda and 
tion ofthepassage. Sakulya (the near and the remote kinsman) will be 
explained [under the head of succession to the estate 

of a man who leaves no son.*] 


26. Ifa Cadra be the only son of a Kshatriya or of a Vaicya, he 
26. Being the takes half of his estate; and the next heirs, according 
only son of a to the order of successfon subsequently explained in 
Kshatriya or Vai- yegard to the estate of one who has no male issue,+ 
ya, he takeshalf: shall take the other half. So Vishnu says, “A Quadra, 
s provided by . : 
Vishna. being the only son of any twice-born man, takes 
Other heirstake half his property; and the other half goes where 
the residue. the estate of a childless man would devolve.’ 


27. Here the right to a third part, or the succession to half the 
estate, must be understood as restricted to the instance 

27. Ifnotvir- of a person endowed with science, morality and virtue. 
bh ihe : = ® For Manu says, “ Whether he have sons, or have no 
slnsed by Menu; 8008, by other wives, no more than a tenth part must 
"be given to his son by a Qidr& wife.’§ Since more 

than a tenth part is by this text forbidden, although there be no son 
belonging to a regenerate tribe ; it appears, that the | arene text re- 
lates to an excellent only son by a GCadré woman. for the prohibi- 


ANNOTATIONS. 


Only son of any twice-born man.|] Here the term twice-born relates to two 
classes, the Kshatriya and the Vaicya: not to the Brahmanf; since Devala, (§ 24) 
ordaining a third part of the Brahmant’s estate [for the Gadra son,}] opposes that con- 
struction. Qrikfshna and Achyuta. 
27. It must be explained, &c.] For it is said, ‘that only, which his father may 
give him, shall be his.” Qriktshna. 
Through his father’s favour.] ~ If that, which has been so received, be equal to a 
tenth part, nothing more should be given to the Gadr&’s son. QOriktshna. 


* Crikishna, Vide C. 11, + ©. 11. 
+ Vishnu, 18, 32,-~33. & Manu, 9. 
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tion of his participating in the estate, as declared by Manu, (“ The 
son of a Brahmana, a Kshatriya, or a Vaicya, by a 
_Orno share, if woman of the servile class, shall not share the inherit- 


his father had ance: whatever his father may give him, let that only 
given him 80 


iii: be his property.*”) It must be explained as implying 


, 


that the property, received by him through his father’s 
favour, amounts to a tenth part of the estate. 


28. <A passage of Vrhaspati expresses, “The virtuous and obedient 
son, borne by a Ciidra woman, to a man who has no 
other offspring, should obtain a maintenance ; and let 
should have ® the kinsmen take the residue of the estate :” which 
ie san signifies, that something should be given, to enable 
a livelinood; him to practise agriculture or some other profession 
as Vihaspati di- adapted to earn a subsistence; but to one deficient 
rects. in good qualities, food and other necessaries, as means 
of subsistence, nay be given, in consideration of his 
A passage of behaving with humility: and obedience like a pupil. 
Maau cited. Th bea f M d le eg. © A b 
us a passage of Manu declares, son, begotten 
through lust on a Cudr&a woman by a man of the priestly class, is even 
as a corpse though alive, and is thence called a living corpse (pfra- 
cava).”+ These [two] passages imply, that the Gadr&a woman is un- 
wnarried. For a husband is enjoined to approach his wedded wife 
once in the proper season; and conception takes place then only, not 
on subsequent intercourse. Thus Y&jiiavalkya says, 
Also passages “If a brother die without male issue, let another ap- 
of Yajiavalkya, proach the widow once in the proper season :”t and 
as Manu ordains, “ Having espoused her in due form, she 
being clad in a white robe, and pure in her moral conduct, let him ap- 
proach her secretly once in each proper season, until issue be had.”§ 
The first intercourse being the cause of pregnancy, the mention of 
“once” may be intended fora secular purpose: else, it must be sup- 
posed to be megnt for a spiritual end. Accordingly, in the practice of 
the world, months are counted from the day of the first intercourse, as 
well for regulating auspicious observances, as for determining the per- 
formance of ceremonies restricted to particular months, as the Punsavana 
and Simantonnayana. Hence, the expression “A son begotten through 
lust on a Cudr4,” must relate to the child of an unmarried Cadra(a). 


98. But a bastard 





ANNOTATIONS. 

98. Th -s two passages.] The two texts last cited. Qrikishna. 

That th, yadraé woman is unmarried.] Not married to any one; but kept for 
sensual grat.ucation, Grikishna.. 


For a husband is enjoined to approach his wedded wife once, in the proper season. ] 
Consequently, since asingle intercourse in proper season, which is the cause of 
pregnancy, is enjoined, the precreation of a son, which is its consequence, is also en- 
Joined : for the injunction was propounded for that very purpose. Grikishna. 


Ceremonies restricted to particular months, as the Punsavana and Simantonnayana. | 





* Manu, 9. 155. + Manu, 9. 178. 

Not found im the institutes of Yajfiavalkya. § Mann, 9, 70. 

(a) See 1 Mor). Dig. 310, note 6.—Zd, ' 
K 
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29. But the son of a Cadr4, by a female slave or othér unmarried 

299, However (Gddra woman may share equally with other sons, by 
the bastard of a consent of the father. Thus Manu says, “A son, 
Cadra man by & begotten by a man of the servile class on his female 


ee slave, or on the female slave of his slave, may take a 
bly ith A passage share of the heritage, if permitted: thus is the law 


of Manu. established*®’ (6). 

30. Without such consent, he shall take half a share: as Y4jfia- 
valkya directs : “ Even a son, begotten by a Gfdra on 
30. Orhe may a female slave, may take a share by the choice 

ene erie of the father; but, if the father be dead, the 
°““ brethren should make him partaker of half a 
share.’ 

31. Begotten on an unmarried woman, and having no brother, 

he may take the whole property: provided there be 
3t. He shall not a daughter's son. So YAjiiavalkya ordains: “One, 
share equally with =~ who has no brothers, may inherit the whole property ; 
a dau hter’s son, f, fd hter’ + But. if th b 
according to Y4j. 10F want of daughters sons.; Dut, 1f there be a 
flavalkya. daughter’s son, he shall share equally with him: for 
no special provision occurs: and it is fit, that the al- 
lotment should be equal; since the one, though born of an unmarried 
woman, is son of the owner; and the &ther, though sprung from a 
married woman, is only his daughter’s son. 


ANNOTATIONS. 


The first of the ceremonies here named is celebrated at the close of the third month of 
pregnancy. It consists of the following prayer recited by the husband, addressing his 
pregnant wife. ‘‘ Male are Mitra and Varuna (the sun and the regent of the sea;) male 
are the twin sons of Agvin{; male are fire and air: may the child in thy womb prove 
male.” The recital of this prayer is preceded by burnt offerings of clarified butter. 
The other ceremony mentioned should be performed in the fourth, sixth or eighth 
month of the pregnancy. The husband decorates his wife’s head with minium, orna- 
ments and other articles, reciting divers prayers for a fortunate gestation. 


29. On the female slave of his slave.] On the wife of his male slave. Chidamani. 

On the unespoused concubine of his male slave. Crikishna. 

30. The brethren.| The sous by a wedded wife. Mahegvara. 

31. Having no brother. Tis father having left no son by a wife. Achyuta. 

He being born of an unmarried woman and having no brother born of a wedded 
wife. Mahcevara. 

* Manu, 9.179. { Yajiavalkya, 2, 134, + Yajfiavalkya, 2. 185. 

See 1 Mor]. Dig. 310: 7 Moo. I. A. Ca. 
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CHAPTER X. 
On the participation of sons by adoption. 


1, Partition be- 1. .Ifa true legitimate son be born after the ap- 
tweenelegitinate ointment of a daughter to raise up issue, the distri- 


son and an ap- . Ss 
pointed daughter. bution to be made between them is here propounded. 


2. In such a case, the appointed daughter and the legitimate son 
take equal shares: nor is the appointed daughter en- 
2. They share titled to a deduction of a twentieth part in right of 
equally, seniority. So Manu declares: “A daughter having 
peace 3 been appointed, if a son be afterwards born, the divi- 
Manu. ~SCO”~S«Sn of the heritage must, in that case, be equal: since 
there is no right of primogeniture for the woman.*” 
For the appointed daughter does not herself perform the functions of 
an eldest son ; but, through her son, presents funeral oblations: as is 
Her appoint. hinted by Manu: “He, who has no son, may appoint 
ment descrited in his daughter ij this manner to raise up a son for him: 
another passage saying, the child which shall he born of her, shall be 
of Mauu. mine for the purpose of performing my obsequies.’+ 


3. It must not be supposed, that, if the appointed daughter first 
bear a son, and a legitimate son of her father be after- 
3. Her sonis wards born, her son should have the allotment of an 
eee as 8 eldest son : for he is considered as a son’s son(c). Manu 
intimates as much, saying, “ By that male child, 
whom a daughter, whether formally appointed or not, shall produce 
from an husband of an equal class, the maternal grandfather becomes 
grandsire of a son’s son: let that son give the funeral oblation and 
possess the inheritance.”{ For the appointed daughter is as it were 
a son (putra); and her son is deemed a son’s son (pautra); and her 
father, to whom he thus appertains, becomes grandsire of a son’s son. 
Now there has not been any mention of a peculiar allottment in right 
of primogeniture for the son’s son. 


4. As for the text of Vacishtha, which declares the son of an ap- 

4. Heis figura. pointed daughter to be an adopted son: (“ This 
tively called : 1 damsel, who has no brother, I will give unto thee, 
in a passags of decked with ornaments ; the son, who may be born of 
Vagishtha. her, shall beemy sou,§”) whence it appears, that both 


ANNOTATIONS. 


4. One actually is such; and the other is so by his means.| Since both are 
givers of the funeral oblation, the terms ‘figuratively a sou’ relate to both. The 
author declares the mode of it. One, namely the son of the appointed daughter, 





* Manu, 9,134. + Mann,9.127. % Manu, 9.136. § Vac'shtha, 17. 16, 
(c) Sec 1 Morl. Dig.18 n. 6.~— Ed. 
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the appointed daughter and her son are [denominated] sons: this de- 
signation of him as a son must, (since it contradicts Manu; and since 
the oblation of a funeral cake is the only quality of a son, which he 
possesses ; be figurative : for, through him, the appointed daughter, offers 
the funeral oblation ; and thus one actually is such, and the other is so 
by his means, - 


5. The distribution beforementioned must be understood in the 

5. Thisisres. case where the legitimate son and the appointed 

tricted to equal daughter are of the same tribe: but, if they be of dis- 

class. sinilar classes, a distribution between them must be 

Else the true made as between legitimate sons appertaining to differ- 

son has the allot- ent classes: for the true son and the appointed daugh- 
ment of his tribe. ter are equal. 


6. But, if a daughter, being actually appointed, become a widow 

6. If she be Without having borne a son, or if she be ascertained 

barren orawidow, to be barren, she has not, in that case, a right to her 

the appointment father’s wealth : since the appointment was made for 

gives no right. the sake ofa son, who may perform obsequies ; and, 
on failure of that, she is similar to any other daughter. 


7. Ina partition among sons of the wife and the rest with a true 

7. Other adopt- legitimate son, such of them, as are of the same class 
ed sons, sharing with the [adoptive] father and superior by tribe to the 
with atrue son. = true son, whether they be sons of an appointed daugh- 
ter, or issue of the wife, or offspring of an unmarried damscl, 


ANNOTATIONS. 


actually offers the oblation ; the other, or the appointcd daughter, docs so, through him; 
that is, through the son of the appointed daughter. Chddémani. 


oe The son of the appointed daughter. The other.] The appointed daughter 
considered as ason. By his means.] By ineans of herson. (rikishna. 


One.| The son of the appointed daughter. The other.] The appointed daughter, 
considered as a son. If the reading be (feminine instead of masculine) anydsyah for 
anyasya, the sense is, ‘ another, namely the appointed daughter.’ Achyuta. 


One actually.}] The true legitimate son is of course, in right of his birth, a son, 
The other.] ‘The son of the appointed daughter. By these means.] By presenting a 
funeral oblation like a son. Mahegvara. 


6. She is similar to any other daughter.| It is thus intimated, that, as in the case 
ofa barren daughter, who was not appointed, the next heirs take the inheritance ; so 
they do, in the instance ot such a daughter, who had been appointed. Chidimani and 


_ 7. Superior by tribe to the true son.] If the trae son be issue of a woman of the 
military or of the commercial class ; then, the son of the wife, or other subsidiary son, 
being born of a Bralmani, is superior by tribe. Chitdamani. 


Sou of an appointed daughter.] Since the appointed daughter herself is equal to 
the true legitimate son, she is not included in this enumeration, Chitdamani. 


Begotten by himself] ‘ Issue begotten by a man bimself” comprises Ist, the 
aurasa, or true legitimate son; 2d a paunarbhava, or son by a twice married woman; 
3d, a paragava, or son of a priest by a woman of the servile class; 4th, the putriké, or 
appointed daughter: these are all begotten by the man himself. “ Issue procreated by 
another man” intends the ksbetraja, or son of the wife and so forth. “ Sons received 
for adoption” are Ist, datia, a son given; 2d, krita, one bought; 3d, suhodha, the son of 
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or secretly produced, or abandoned [by the natural parents,] or.receiv- 
ed with a bride, or born of a twice-married woman, or given, or self- 
given, or made, or bought; shall be entitled. to the 
Take a third; third part of the share of a true son. So Devala, after 
according to De- having described the twelve sons, expressly declares, 
vala. “These twelve sons have been propounded for the 
purpose of offspring: being sons begotten by aman himself, or pro- 
created by another man,. or received [for adoption,] or voluntarily 
given. Among these, the first six are heirs of kinsmen, and the other 
six inherit only from the father: the rank of sons is distinguished in 
order as enumerated. All these sons are pronounced heirs of a man who 
has no legitimate issue by himself begotten: but, should a true legiti- 
mate son be afterwards born, they have no right of primogeniture. 
Such, among them, as are of equal class [with the father,] shall have a 
third part as their allotment: but those of a lower tribe must live de- 
pendent on him supplied with food and raiment’(a). 


8. The true legitimate son and the rest, to the number of six, are 

8 Sixheirsto not only heirs of their father, but also heirs of kins- 

kinsmen; aud six men; that is, of Sapindas and other relations. The 

heirs tothe adopt- others are successors of their [adoptive] father, but 
oe not heirs of collateral relations (Sapindas, &c.) 


9. They take the whole estate of a father, who has no legitimate 

issue by himself begotten ; but, if there be a true son, 

9. They share such of them, as are of the same tribe with the father, 
with a true sou. take a third part(b). 


10. Also with the 10. Since the appointed daughter is equal to the 
appointed daugh- true legitimate son, the same order of distribution 
ter. must be observed in her case. 

ANNOTATIONS. 


a pregnant bride ; 4th, kanfna, a son born of an unmarried damsel; 5th, kitrima,a son 

made. ‘“ Voluntarily given’ signifies presented unsought: comprebending 1st, the 

apaviddha, or son rejected [by his own parcnts]; 2d, svayamupagata, one who comes 

_ are accord; and ddly, gidhotpanna,a son secretly produced. Crikishna and 
cbyuta. 


Among these, the first six are heirs.] The first six, from the true legitimate son 
to the son rejected by his natural parents, are heirs of kinsmen; that is, of uncles and 
the rest. The others, from the son of a pregnant bride, to the son bought, are heirs of 
the [adoptive] father alone. Mahegvara. 


Such among them as are of equal class.] The Kshetraja or issue of the wife, being 
son of a Brah ‘.na by a Brahmanft, is superior by tribe compared with the Icgitimate 
issue of a Va, gf wife, and belongs to the sameclass with the [adoptive] father. So, 
in other instunces. (Qrikishna. ° 


10. The same order of distribution. If there be au appointed daughter,* the 
rest share a third part only. Chidamani. 


The same order of distribution, that is, the allotment of a third part, which has 
been directed for them ata division with the legitimate son, takes effect at a partition 
with an appointed daughter, For this very reason, the appointed daughter is exhibited 
first in the enumeration of twelve sorts of sous. Qrikrslna. 





* This commentator appears to have read putrikayam api instead of putrikaya api. 
(7) Sce 1 Strange, H, L. 98.—Zd, (4) See 1 Morl. Dig. 308.—Zz7, 
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11. But those [adopted sons,] who are inferior by class to the 
_ father, yet superior to his legitimate son, shall take 
11, Another the fifth or the sixth part of a legitimate son’s share, 
allotment stated. according to their good qualities, or the want of such 
qualities.* Thus Manu says: “Let the legitimate 

By Manu. a eas : ek eee 
sons, when dividing the paternal heritage, give a sixth 

part, or a fifth, of the patrimony to the son of the wife.”+ 


12. Since all adopted sons are, in Devala’s text, (§ 7.) equal to 
the wife’s son, the term Kshétraja (son of the wife) is, in Manu’s text, 
indefinite [and comprehends other descriptions of sons.] 


13. But such as are inferior by class to the father, and to their 
brother, his legitimate son, are entitled only to food 

13. Food and and raiment. So Manu declares: “The legitimate son 
Be — of his father’s estate: but, for the sake 

oe - ; should give at maintenance to the rest.”} 
by Manu; and by Thus K&ty4yana says, “If a legitimate son be born, the 
KAtyAyana. rest are pronounced sharers of a third part, provided 
they belong to the same tribe [with the father ;] but, if 

they be of a different class, they are entitled to food and raiment only.” 


14. The term “the rest” in the text of Manu, as well as the 
phrase “if they be of & different class” in that of Ka- 
tyaéyana, signify one of inferior tribe: conformably 
with the text of Devala. (§ 7.) 


14. Exposition 
of the passages. 


15. Manu states the distribution between a true son, and the 

issue of the wife produced without due authority. 

15. Special case “Jf there be two sons, a legitimate one, and the son 

ofatruc son and of a wife, claiming the estate of the same person, each 

a on Maw’ shall take the property which belonged to his father ; 

stated by Manu, Sball take the property which belonged to his father ; 
- and not the other.’§ 


ANNOTATIONS. 


11. According to their good qualities, &.] According as they have good quali- — 
ties, or are deficient in thein. In tact, itis fit, that the adopted son, inferior by class 
to the father, but belonging to the same tribe with the legitimate son, should have a 
sixth part; or, if he belong to a superior tribe, a fifth: else, no allotment being speci- 
fied for one inferior to the father but equal to the legitimate son, there would be a defi- 
ciency in the provisions of the law. Qrikrshna 


12, Siuce all are equal.}] For equal allotments are propounded for them. (rif- 
kishna. . 

13. Pity.] Commiseration: for the sake of¢hat. Therefore his own choice, not 
théir right, is the motive for giving them a niaintenance, Here maintenance signifies a 
subsistence. Grikishna. 

Sharers of a third part.] The Mitakshara, with certain other authorities, reads ‘a 
fourth part.’ See Mitdkshar4 on inheritance C.1. Sect. 11. § 25. 


* Crikishna and Achvuta notice a variation in the reading, (Gunavadagunatay“, 
and Gunavadagunapekshaya,) which does not, however, make any material difference in 
the sense. + Manu, 9. 164. 


+ Manu, 9. 163. § Manu, 9. 162. 
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16. Let each receive the wealth of him, from whose seed he 


16. Exposition 
of the text. 


of 


17. 


17. And ex- 
plained, 


sprung: and let not the other take it, who sprung 
from the seed of another person. Accordingly Narada 
says, “Iftwo sons, begotten by two fathers, contend 
for the wealth of the woman, let each of them take 
that which was his father’s property; and not the 
other.”* 


The wealth, appertaining to the woman, which was given to 


her by the respective fathers, let the son of each father 
severally take: and not the other. It would be need- 


less to enlarge. 


CHAPTER XI. 


On succession to the estate of one who leaves no male issue. 


1. Opinions 
vary as to the or- 
der of succession 
on failure of male 
issue. 


SECTION I. 


On the Widow's right of succession. 


1. In regard [to successiont] to the wealth of 
a deceased person, who leaves no male issue, authors 
disagree, in consequence of finding contradictory pas- 
sages of law. 


2. Thus Vrhaspati says, “In scripture and in the code of law, as 


2.  Vihaspati 
declares the wife 
to have a prefera- 
ble title; before 
merento and colla- 


well as in popular practice, a wife is declared by the 
wise to be half the body of her husband, equally sharing 
the fruit of pure and impure acts. Of him, whose 
wife is not deceased, half the body survives. How 
then should another take his property, while half his 
person is alive? Let the wife of a deceased man, who 


left no male issue(a) take his share, notwithstanding kinsmen, a father, 
a mother, or uterine brother, be present.{ Dying before her husband, a 


ANNOTATIONS. 


17. The! calth appertaining to the woman.] The wealth of the woman, in Nara- 
da’s text, sigy4 es property which has come into her hands [by inheritance.] or, if it 
were her own peculiar property, they would have equal shares of it. Mahegvara. 

2. Partaker of his consecrated fire.] After her decease her body is burnt with 
fire taken from his consecrated hearth. Mahegvara. 








= Mana, 9. 191. and cited from his institutes by numerous compilers ; but referred 
“by Jimita-vahana and Raghunandana to Narada. It is not, however, found in the insti- 


tutes of this author. 


+ Crikishna. 


t Vide infra, § 54, 


(7) See 6 Moo. I. A. Ca. 444°] Strange, H. L.. 134: 1 Morl. Dig. 282, 312-—Zu. 
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virtuous wife partakes of his consecrated fire: or, if her husband die 
ela her, she shares] his wealth :'this is a primeval law. Having taken 
1is moveable and immoveable property, the precious and the base metals, 
the grains, the liquids, and the clothes, let her duly offer his monthly, 
half-yearly, and other funeral repasts. With presents offered to his 
manes, and by pious liberality, let her honour the paternal uncle of her 
husband, his spiritual parents and daughter’s sons, the children of his 
sisters, his maternal uncles, and also ancient*and unprotected persons, 
guests and females [of the family.]* Those near or distant kinsmen, 
who become her adversaries, or who injure the woman’s property, let the 
king chastise by inflicting on them the punishment of robbery.” 


3. By these seven texts Vrhaspati having declared, that the 
8 The widow Whole wealth of a deceased man, who had no male 
succeeds to her issue, as well the immoveable as the moveable proper- 
husband if there ty, the gold and other effects, shall belong to his 
be no sons. widow, although there be brothers of the whole blood, 
paternal uncles, [daughters,t] daughter's sons and other heirs; and 
having directed, that any of them, who become her competitors for the 
succession, or who themselves seize the property, shall be punished a 
robbers; totally denies the right of the father, the brothers and the | 
to inherit the estate if a widow remain. 


4. Inlike manner Y4jiiavalkya says, “The wife and the daugh- 

ters, also both parents, brothers likewise and their 

_ 4, She is first sons, gentiles, cognates, a pupil and a_ fellow-stu- 

in Yajfavalkya’s Gent: on failure of the first ainong these, the next 
enumeration. . . . 7 : 

in order is indeed heir to the estate of one, who de- 

parted for heaven leaving no male issue. This rule extends to all per- 

sons and classes.” Thus affirming the right of the last mentioned on 

failure of the preceding, the sage propounds the succession of the widow 

in preference to all the other heirs. 


5. So Vishnu ordains: “ The wealth of him, who leaves no male 
5 And firstis 188Ue oes to his wife ; on failure of her, it devolves on 


Visiinu’s. daughters ; if there be none, it belongs to the father ; 
if he be dead, it appertains to the mother; on failure 
ANNOTATIONS. 


Let her duly offer.] The causative verb is used in the original, with the scnse of 
the simple verb, according to the rcimark of Chidamani and Crikrshna. 


Monthly, half-yearly, &c.] The text is read by Achyuta “ yearly, half-yearly” 
vatsa shan-masikadikam; and he notices as a variation the other reading, ‘ monthly, 
half-yearly” masa-shanm4sikidikam. Raghunarfdana on the contrary states the former 
as a variation, considering the latter as the common reading of the text. 

3. By these seven texts.] The passage above cited comprises seven stanzas. 


4. Leaving no male issue.}| This implies failure of son, son’s eon, and son of the 


grand-son. For these are equally givers of funeral oblations at periodical obsequies. 
Rach. Diya-tatva. 


5. Devolves on daughters.] Some copies of Jimita-vahana insert a sentence ; 
“If there be none, it descends to daughter’s sons.” This clause is not noticed by 


* Vide infra, § 62. + Chidamani. t Yajfiavalkva, 2, 136.—137. 
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of her, it goes to the brothers; after them, it descends to the brother’s 
sons; if none exist, it passes to the kinsmen (bandhu ;) in their default, 
it devolves on relations (sakulya): [failing them, it belongs to the 
pupil :*] on failure of these, it comes to the fellow student: and, for 


want of all those heirs, the property escheats to the king; excepting 
the wealth of a Brahmana.’+ 


6. By this text, relating to the order of succession, the right of 
6. The pase- the widow, to succeed in the first instance, is declared. 
ages above cited 1t must not be alleged, that the mention of the widow 
do not allot hee is interded merely for the assertion of her right to 
a mere subsis- wealth sufficient for her subsistence. For it would 
pence be irrational to assume different meanings of the same 
term used only once, by interpreting the word wealth as signifying the 
whole estate in respect of brothers and the rest, and not the whole 
estate in respect of the wife. Therefore, the widow's right must be 
affirmed to extend to the whole estate. 


7. But her hus- 7. Thus Vrhat Manu says, “ The widow ofa 
band’s share, asin childless man, keeping unsullied her husband’s bed, 
a passage of Vilat and persevering in religious observances, shall present 

oe his funeral oblation and obtain [his] entire share.”(b) 


8. “His” is repeated or Understood from the words “ his funeral 
oblation ;” for that term alludes to her husband. The 

8. Exposition meaning therefore is, ‘ the wife shall obtain her hus- 
of the text. band’s entire share; not ‘she shall obtain her own 
entire share? for the direction, that ‘she shall obtain, 

would be impertinent, in respect of her own complete share. Since the 


ANNOTATIONS. 


Vishnu’s commentator; nor inserted by various compilers, though it be admitted by 
Raghunandana, who also makes another addition in a subsequent part of the text, rcs- 
pecting the pupil. 

If there be none, it helongs to the father; if he be dead, it appertains to the 
mother.}] In the text, as it is exhibited in the Ratnakara, Chintamani, and other com- 
pilations, these sentences are transposed : a reading which is censured by Achyuta and 
Crikirshna commenting upon this passage. 


If none exist, it passes to kinsmen; in their default, it devolves on relations. | 
The words bandhu and sakulya, here translated kinsmen and relations, are readin this 
order by the scholiast of Vishnu and by the author of the Kalpataru and most other 
authorities But the terms are transposed in the Madanaratna. Either way, the 
same orde of succession is intended: first the ucar kindred, sapindas, and sagotras : 
and last t}, remoter kindred. 


7. His entire share.] In the commentary on Jimita-véhana which bears Raghu- 
nandana’s designation, another reading of the text is noticed: viz., kitsnam artham 
‘the entire estate’ instead of kitsnam angam ‘the entire share.” That reading is coun- 
tenanced by the Ratnakara and Chintamani; and if it be the genuine text, the whole of 
Jimita-vAhana’s argument in the subsequent paragraphs (to § 13) falls to the ground. 
But the Viramnitcodaya and Smiti-chandrik4 agree with Jimita-vahana in the reading 
of this passage. : 


* Ragh. Daya-tatva. + Vishnu, 17, 4.—13. 
(4) Sce 1 Strange, H, L, 121; 1 Morl. Dig. 306, 318.—Zu, ; 
L 
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intention of the text is to declare a right of property, it ought not to be 
interpreted as declaring such right in regard to the person’s own share ; 
for that is known already from the enunciation of it as that person’s, 
share, [and it need not therefore be declared. | 


9. Nor should it be said, that the intention of the text is to 

9 Adifferent 2Uthorize the taking [or using] of the goods, [ not to 

interpretation. declare the right of property ;*] for the taking or using 
of one’s own property is a matter of course. 


10. Nor can the text be supposed to intend a positive injunction 

[that she should take her own share,t.| For its pur- 

_ 10. The text jose would be spiritual ; and, if it were an injunction, 

18 uo Injunction. 4 nerson who commanded and other particulars [as sin 
in the omission &c.t] must be inferred. 


11. It is alleged, that, as in the passage, “ let a son, who is 
11. Nor can neither blind nor otherwise disqualified, take an entire 
it intend the allot- share,” [the meaning is,||| not ‘his father’s entire share, 
ment of a share, but ‘his own complete allotment ; so, in this instance 
only. likewise, the terms are [interpreted as§] relative to 
the widow’s own complete allottment. That is not accurate ; for since 
there is no such passage of law as that stated, the example is imperti- 
nent; or admitting that there is, still, since for the reason before men- 
tioned it would be impertinent as a precept, [the alleged example] 
will be rightly interpreted as relative to the father’s share. 


12. Accordingly [since the scope of the precept cannot be to 
12 Authors “eclare a right of property in a person’s own wealth ;**] 
are not at the the sages do, in < i instances, propound the right of a 
pains of declaring different person [as heir,] to the wealth of another 
a man’s right of [who is his predecessor ;] for example, that of sons to 
i ae his that the paternal estate; and that of widows and the rest 
when ge "to the goods of a man who leaves no male issue; and 
so in other cases. They do not needlessly bid a person take his own 
share. 


13. It is alleged, that by the mention of the relative, the corre- 

13. The text lative is suggested ; and thus, when the word mother 
does not intend is [singly] employed, it is not understood to intend a 
her share. stranger's mother. This objection is irrelevant; for 


ANNOTATIONS. 
§. Taking.] Such taking as consists in dispoghl at pleasure. Qrikisbna. 


11. Relative to the father’s share.}] Mahegvara censures this reading, (which is 
_  #shna’s,) and substitutes for pitrangapéksham, patyangépéksham ‘relative to the 
husband’s share.” On this reading, the whole passage must be translated, ‘since for 
reasons before mentioned it would be impertinent as a precept, [the text § 7] will be 
rightly interpreted as relative to the husband’s share.’ 


* Crikishna. = > Crikishna. : Chidamani, 
Chidamani and Achviuta, @ Grikishna, = 
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the maxim is applicable where the correlative is not specified : and 
thus, when it is said “call Dittha’s mother,” neither the --‘* ~~ -*+*- 
messenger, nor of the sender, is supposed to be meant. In like man- 
ner, since the correlative is here indicated by the pronoun in the 
phrase, “ his funeral oblation.” how can [the word share*] reter to the 
wife ? And'the incongruity of supposing the text to be an injunction, 
has been already shown (§ 10.) 


4a ‘Conclusion 14. Therefore, it is demonstrated, that Vihat 
in regard to the Manu (§ 7.) declares the widow’s right of taking his 


interpretation of [that is, her husband’ ; e(a). 
a eggs aT) [ is, her husband’st] entire share(a) 


15. Passages of various authors, which declare the contrary of the 
15. Text ofan Widow's right of succession, are the following. (an- 
apparent contrary Kha, Likhita, Paithinasi and Yama say, “ The wealth 
import occur: viz. of a man, who departs for heaven, leaving no male 
ahaa of Gan- ‘issue, goes to his brothers. If there be none, — 
kha,Paithinasi,éc. father and mother take it; or his eldest 
kinsman (sagotra), a pupil,(b) or a fellow student.” 


16. Which pre- 16. Here, in contradiction to the preceding text 
fers the brothers the succession of the father and another, if there be 
and the parentsto no brother, or that of the wife, if they be both dead, 
the wife. is propounded. 


17. So Devala ordains: “ Next let brothers of the whole blood 

ay: Nisoaxpaae: divide the heritage of him who leaves no male issue, 

age of Devala. or daughters equal [as appertaining to the same tribe{] ; 

or let the tather if he survive, or [half§] brothers be- 

longing to the same tribe, or the mother, or the wife, inherit in their 
order. On failure of all these, the nearest of the kinsmen succeed.” || 


ANNOTATIONS. 


Vithat Manu declares the widow’s right of taking her husband’s entire share, ] 
On failure of male issue, the widow succeeds to the whole estate, whether joint or seve- 
ral, and consisting of immoveables or moveables. So Jimiita-v4bana and the rest main- 
tain. However, [Vachespati] Misra holds, that, in the case of separate property, the 
widow inherits; but, in the instance of undivided wealth, the brothers are heira, and the 
widow only shares food and raiment. Kagirama on Daya-tatva. 

15. Eldest wife.| In the Kalpataru and Ratn4kara the text is read patn{ va’jyesh- 
thé ‘a wife >t eldest ;’ that is, according to Chandegvara’s interpretation, ‘ fulfilling some 
but not all 1¢ duties of a faitbful widow.’ This reading is noticed in Raghunandana’s 
commentar~ , but with a different interpretation ; viz., ‘youngest wife.’ In the Virami- 
trodaya the text is written jyéshtha v4 patni; which removes all ambiguity, and con- 
firms the version of Jimuta-vahana’s reading, patni va jyéshth4. 


17, If (dhriyamana) he survive.| Being alive. Ragh. Daya-tatva. 
Being capable of the succession. This excludes one degraded or otherwise dis- 
qualified. Qrikishna and Kaciréma. 


eee 


* + Chadgmani, Crikishna aud Mabegvara, $ (riktshna and 
§ Chiddmani, &c. {| Vide infra. § 50. and Sect. 5. § 6, 
See 1 Morl. Dig. 316. (2) 1 Morl, Dig. 330. 
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18. Which 
places thebrothers 
first and the widow 
last. 


19. That can- 
not. be reconciled, 
referring the bro- 
ther’s succession 
to the case of uni- 
on, and the wife’s 
to the instance of 
separation. 
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18. Here the contradiction is, the brother being 
placed first of all the heirs, and the widow last. 


19. Some reconcile the contradiction by saying, 
that the preferable right of the brother supposes him 
either to be not separated or to be re-united; and the 
widow’s right of succession is relative to the estate 
of une, who was separated from his co-heirs, and not 
re-united with them. 


20. That is contrary to a passage of Vrhaspati, who says, “ Among 


20, It would 
contradict Vihas- 
pati. 


brothers, who become re-united, through mutual affec- 
tion, after being separated, there is no right of seni- 
ority, if partition be again made. Should any one of 
them die, or in any manner depart [by entering into a 


religious order,*] his portion is not lost, but devolves on his uterine 
brother. His sister also is entitled to take a share of it. This law 
concerns one who leaves no issue, nor wife, nor parent. If any one of 
the re-united brethren acquire wealth by science, valour, or the like, 
[with the use of the joint stock},] two shares of it must be given to 
him, and the rest shall have each a share.” 


21. Here, since re-union of parceners is specified at the beginning 

21. Whointi- 2nd at the close, of the text, the intermediate passage, 
mates the wife’s “ his share is not lost, but devolves on his uterine 
preferable right brother,’ must be understood as relating to a re-united 
in the instanceof parcener. And the author, saying “ this law concerns 
ieee bre- one who leaves no issue, nor wife nor parent,” declares 


the rivht of a re-united uterine brother as taking effect 
on failure of son, daughter, widow and parents. How then does [the 
re-united brother$] bar the widow’s title to the succession ? 


ANNOTATIONS. 
19. Some reconcile the contradiction by saying.| The doctrine of the Maithila 


school 1s here stated. Mahegvara. 


_ 20. His sister also is entitled to a share.] His unmarried sister, whose father is 
deceased, is entitled to take out of her deceased brother’s share, a portion or allotment 
to defray the expense of her marriage. But, if it cannot be defrayed with that, she 
may likewise take from the surviving brother. Maheevara. 


If unmarried, she takes a portion sufficient. to defray the charges of her nuptials. 
If a widow, she receives a maintenance. Achfuta. 


Some say, that, if she be a widow, she receives a maintenance. (rikis! 


* Crikishna and Achyuta. 

} Chid4mani. 

¢ In this passage, (as it stands in the Ratnakara and other compilations, there are 
several variations of the reading : but not materially affecting the sense. 


§ Maheevara. 
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92. Besides ea text expresses, that “his share is not lost;” and 

7 the expression is pertinent in regard to unseparated 

Peers ie parceners and re-united co-heirs, since the ipee oF. the 

united co-heirs. share might be supposed, because the property, being 

intermixed with another brother’s effects, is not seen 

apart ; but, the property ofa separated co-heir being distinctly perceived 

in a separate state, what room is there for supposing its lapse? Therefore, 
these texts [of Vrhaspati * vide § 20] relate to re-united co-heirs. 


23. Moreover, the inference, that the texts of Cankha and others 
23. The propos- above cited, (§ 15 &c.,) which declare the preferable 
ed modeof recon- Tight of the brother before the widow and the rest, 
ciling the seeming relate to a re-united brother, [as well as an unsepara- 
contradiction(§19) ted, one,t] must be drawn either from the authority 
is unsupported by of a text of law or from reasoning. Now it is not de- 
PORE Vexts: ducible from a text of law; for there is none which 
bears that meaning expressly ; and the passages, concerning the succes- 
sion of the re-united parcener (sect. 5. §13.)-containing special provisions 
regarding the brother’s succession, cannot intend generally the right of 
a brother to inherit [to the exclusion of a widow.{] 


24. Since the texts of Vrhaspati just now cited (§ 20) contradict 

94. The preced- that inference ; for the brother’s right is there declared 

ing passages (§15, to take effect, im the case of re-union, on failure of son, 

&c.) donot relate daughter, widow and parents; brethren not re-united 

to unseparated & must be the subject [of those passages of Cankha, &c., 

re-unitedco-heirs. § 15) That alone is right; and they do not relate to 
[unseparated and] re-united brethren. 


25. But itis said, this inference is deduced from reasoning. Thus, 
95. Itis equally 1” the instance of re-union, |or in that of a subsisting 
se y : : 

unsupported by CO-parcenery,§ the same goods, which appertain to one 

reasoning. brother, belong to another likewise. In such case, 

when the right of one ceases by his demise, those goods 

belong exclusively-to the survivor, since his ownership is not divested. 

They do not belong to the widow: for her right ceases on the demise 

of her husband ; in the like manner as his property devolves not on her, 
if sons or other [male descendants] be left. 


26. That argument is futile. It is not true, that, in the instance 

96. For the pro- of re-union [and of a subsisting co-parcenery,||] what 
posed reasoningis belongs to one, appertains also to the other parcener. 
confuted. But the property is referred severally to unascertained 
. portions of the aggregate. Both parceners have not a 
proprietz ‘y right to the whole; for there is no proof to establish their 
ownership of the whole: as has been before shown [when defining the 
term partition of heritage.1](a) Nor is there any proof of the position, 
that he wife’s right in her husband’s property, accruing to her from 
her marriage, ceases on his demise. But the cessation of the widow’s 


a, &c. | Mahecvara. $ Mahecvara. 
§ Maheevara, || Mahecvara. {| Mahegvara, Vide C. 1. 
(a) See Virasvémi Grémini y. Ayyasotmi Grdmiat, 1 Mad, H.C. Rep. 475.— Ha. 
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right of property, if there be male issue, appears only from the law 
ordaining the succession of male issue. 


27. I£it be said, that the cessation of her right, in this instance 

also, does appear from the law which ordains the suc- 

27. Anobjec- cession of the re-united parceners; the answer is, no, 

tion answered. for it is not true that the text relates to re-united par- 

ceners; since the law, which declares the brother’s 

right of succession, may relate to re-united brethren, if it be true, that 

the widow's right of ownership ceases by the demise of her husband 

who was re-united with his co-heirs; and the widow's proprietary right 

does so cease, provided the law relate to the case of re-united brethren. 
Thus the propositions reciprocate. : 


28. Besides, if the texts of Gankha, Likhita and the rest, (§ 15 

&c.) relate to unseparated or re-united parceners, they 

28. A further must be interpreted as signifying, that ‘the wealth of 
reason stated. one, who is either unseparated or re-united, goes to a 
brother who is so; or, if there be none such, the two 

parents take it. In that case, a question may be proposed, shall 
parents, who are separated and not re-united, take the heritage? or 
parents who are either unseparated or re-united? Here the first propo- 
sition is not admissible ; for how can the claim of parents, who are se- 
arated and not re-united, be preferred to the wife's, since they are ex- 
cluded by her, under the passage before cited ? Nor is the second pro- 
position maintainable ; for all agree, that a father, being unseparated 
or re-united, takes the heritage in preference to an unseparated or re- 


united brother. 


29, Moreover, as in the instance of the estate of one, who was 
separated from, and not re-united with, his father and 

29, An addi- his brother, the father has the right of succession be- 
tional argument fore brothers, because he has authority over the person 
set forth. and wealth of his son; since he gave him life; (for 
their identity is affirmed in holy writ, where it is said “he himself is 
born a son:’*) and because the deceased, by participating {with the 
manes of the grandfather and great-grandfathert] in funeral offerings, 
partakes of two oblations of food which his father must present to the 
grandfather and great-grandfather [at the same time that none are 
resented by his brother,t] for sons do not offer the half-monthly ob- 
lations of food, while their father lives; so the same [preference of the 
father before the brother] is fit in the other instance [of the estate of 
one who is either unseparated or re-united.§] Or, since they are alike 


ANNOTATIONS. 


_ 29. Alike in respect of coparcenery and re-union.] A variation in the reading of 
this passage is noticed by Mahegvara, viz. sansrishtatwayoh for sansargayoh; but no 
material difference results from it in the import of the passage, 








* See Essay on the Vedas. As. Res. vol. 8. p. 412. J Mahegvara. 
t Criktshna. § Crikishna, Achyuta, &c. 
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in respect of co-parcenery and re-union, the equal right of father and 
son would be proper, not the postponement of the father’s claim to 
the brother’s. 


30. Further, the dual number, expressing, that ‘ parents, who are 
unseparated or re-united, take the heritage,’ is unsuit- 
able: for there is neither partition, nor co-parcenery, 
with the. mother; and consequently no re-union of 
estates; since Vihaspati says, “He, who being once 
separated, dwells again, through affection, with his 
father, brother, or paternal uncle, is termed re-united.* 


30. The pro- 
osed explanation 
is insufficient. 


It is imconsis- 
tent with Verhas- 


pati’s definitionof He thus shows, that persons, who by birth have com- 
re-uuion, mon rights in the wealth acquired by the father and 

1 grandfather, as father [and son,] brothers, uncle [and 
ae tie ice nephew, ] are re-united, when, after having made a par- 


tition, they live together, through mutual affection, as 
inhabitants of the saine house, annulling the previous partition, and 
stipulating, that “The property which is mine, is thine; and that, 
which is mine, is thine.” The partnership of traders, who are not so 
circumstanced, and only act in concert on an united capital, is no re- 
union. Nor are separated co-heirs re-united merely by junction of stock, 
without an agreement prompted by affection as above stated. There- 
fore, since neither re-union nor ¢o-parcenery with a mother can exist, 
how is the contradiction in regard to the succession devolving on her 


before brothers, to be reconciled ? 


al. 


31. Approved 
mode of reconcil- 
ing the apparent 
contradiction. 


Sons confer be- 
nefits on their 
father : as appears 
from passages of 
Manu and Vishnu, 
Harfta, CGankha 
and Likhita, Ma- 
nu, &c., and Yaj- 
Tiavalkya. 


In the next place the manner, in which the difficulty is re- 


moved by the wise, will be stated. From the texts of 
Vishnu (§ 5.) and the rest [as Yajnavalkya, &c.,t § 4.] 
it clearly appears, that the succession devolves on the 
widow, by failure of sons and other [male descendants :] 
and this is reasonable; for the estate of the deceased 
should go first to the son, grandson, and great-grand- 
son. Thus Manu and Vishnu say, “Since a son deli- 
vers [trayate] his father from the hell called Put ; there- 
fore he is named puttra by the self-existent himself.”’t 
So Harita says, “A certain hell is named Put; and he, 
who is destitute of offspring, is tormented in hell. 
A son is therefore called puttra, because he delivers 


ANNOTATIONS. 


r 
31. The manner in which the dilficulty is removed by the wise.] By Halayudha 


and others who maintain the same doctrine with us. 
Is tormented in hell.} Achyuta and Maheqvara explain nairaya one who 


Crikishna and Achyuta. 
oes to 


a place of torment (niraya). But Grikishna contradicts that exposition. Consistently 
with one interpretation, the sense is, that ‘ he, who is destitute of progeny (chinnatantu), 
wil be tormented in hell.’ According to the other, a separate place of torment is here 
mentioned under the name of Chinnatantu. 





* Vide infra. C. 13. § 3. t Chidamani and Orikishna, 
. Manu, 9.138. Vishnu, 15. 49. Vide supra. C. 5. § 6, 
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his father from that region of horror.” In like manner Gankha and 
Likhita declare, “A father is exonerated in his life-time from debt to 
his own ancestors, upon seeing the countenance of a living son: he 
becomes entitled to heaven by the birth of his son, and devolves on 
him his own debt. The sacrificial hearth, the three vedas, and sacrifices 
rewarded with ample gratuities, have not the sixteenth part of the 
efficacy of the birth of an eldest son.”* Thus Manu, Cankha, Vasishtha, 
Likhita and Hé@rita ordain, “Bya son, a mdén conquers worlds; by a 
son’s son, he enjoys immortality ; and, afterwards, by the son of a gran d- 
son, he reaches the solar abode.”— So Y&jfiavalkya says, “The attain- 
ment of worlds, immortality and heaven depend on a son, grandson and 
great-grandson. ”} 
32. Thus the proprietary right of sons and the rest is expressly 
39. The bene. OFdained, as already interrible from reasoning ; because 
fit conferredisthe the wealth, devolving upon sons and the rest, benefits 
reason of their the deceased: since sons or other male descendants 


succession. produce great spiritual benefit to their father or ances- 
tor from the moment of their birth; and they present 
Manu. funeral oblations, half-monthly, in due form, after his 


decease. So Manu declares the right of inheritance to 
be founded on benefits conferred: “By the eldest son as soon as born, 
a man becomes the father of male issue, and is exonerated from debt to 
his ancestors; such a son, therefore, is entitled to take the heritage.”§ 


33. From the mention of it as a reason (“therefore,” &c.,) and 

33. Assentsio Simce there can be no other purpose in speaking of 

this doatciné: various benefits derived from sons and the rest, while 

treating of inheritance, it appears to be a doctrine to 

which Manu assents, that the right of succession is grounded solely on 
the benefits conferred. 


Accordingly [since benefits are derived from the great-grand- 

34. Therefore SOn as well as from the son||] the term “son” [in the 

the tight extends text of Manu, 7 § 32. or in that of Vishnu,** § 5. or in 

to the great- those of Yajfiavalkya, &c.,tft] extends to the great- 

grandson. grandson ; for, as far as that decree, descendants equally 

confer benefits by presenting oblations of food in the prescribed form 
of half-monthly obsequies. 


ANNOTATIONS. 


The attainments of worlds, immortality and heaven.] There is a difference in the 
reading of the text, Jokanantyan divah praptii “ Immortality in the world and the 
attainment of heaven,” instead of lokanantya-diyah praptii ‘ attainment of worlds, 
immortality and heaven.” A corresponding difference of interpretation is found in the 
commentaries of Vijianecvara, Apararka and Sulapani. : 


32. Expressly ordained, as already inferrible from reason.} Ordained by a pas- 
sage of the Veda founded on reason. (Crikishna. 





* The first stanza occurs in the institutes of Atri. 53. 

f Manu, 9. 137. Vasishtha, 17. 5. Also Vishnu, 15. 45. 

t Yajfiavalkya, 1, 78. § Manu, 9. 106. Vide supra. C, 1, § 36. 
Mahecvara. €) Chidimani. *% Mahecvara, +t Achyuta. 
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$35. Else [if it were not inferrible from reason,* or if Manu did 
not mean, that the right of succession rests upon be- 
35. Reasonof nefits conferred ;f] the word son could not quit its 

his inference. proper sense [for a larger import ;] and a passage, de- 

claratory of the grandson’s right, must be somehow assumed. But, 

admitting that such a passage may be assumed [as inferrible from the‘ 
declared right of a daughter’s son considered as a son’s son ;t]s tall 

there is no separate text concerning the great-grandson. 


36. His rieht 36. Therefore the great-grandson’s right of suc- 
rests onthe bene- cession is founded on benefits derived from him ; and 


. conferred by the word son is of comprehensive import. 
im. 
37. Accordingly Baudhéyana says, “The paternal great-grand- 
father and grandfather, the father, the man himself, 
37. Baudha- his brothers of the whole blood, his son by a woman 
: ae of the same tribe, his son’sson and his great-grandson : 
rating Sapindas. all these, partaking of undivided oblations, are pro- 
nounced sapindas. Those, who share divided obla- 
tions, are called sakulyas, Male issue of the body being Ieft, the pro- 
perty must go to them. On failure of sapindas or near kindred, sakul- 
yas, or remote kinsinen, are hejrs. Jf there be none, the preceptor, 
the pupil, or the priest, takes the inheritance, In default of all these, 
the king [has the escheat.” 


38. The meaning of the passage is this : since the father and cer- 
tain other ancestors partake of three funeral oblations 

38. Exposition as participating in the offerings at obsequies ; and since 
of his text. the son and other descendants, to the number of three, 
present oblations to the deceased [or to be shared 

by his manes ;$] and he, who, while living, presents an oblation to an 
ancestor, partakes, when deceased, of oblations presented to the same 
person; therefore, such being the case, the middlemost [of seven,]|l] 
who, while living, offered food to the manes of ancestors, and when 
dead partook of offerings made to them, became the object to which 
the oblations of his descendants were addressed in their life-time, and 
shares with them when they are deceased, the food which must be of- 
tered by the daughter's son and other [surviving descendants beyond 
the third degree. |! Hence those [ancestors,] to whom he presented 
oblations, and those [descendants,] who present oblations to him, 
partak- of an undiyided offering in the form of (pinda) food at obse- 


ANNOTATIONS. 


Suggested by reason and also ordained in express terms. Mahegvara. 


37. Partaking of undivided cblations ] The terms of the text are interpreted 
very differcntly in the Ratndkara. 








* Grikishna and Acbyuta + Mahegvara. t Grikishna, Achyuta and 
§ Maheevara, | Mahecvara,  Muhecvara, 
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quies. Persons, who do partake of such offerings, are sapindas. But 
cne distant in the fifth degree neither gives an oblation to the fifth in 
ascent, nor shares the offering presented to his manes. So the fifth in 
descent neither gives oblations to the middle person who is distant 
from him in the fifth degree, nor partakes of offerings made to him. 
Therefore three ancestors, from the grandfather's grandfather upwards, 
and three descendants from the grandson’s grandson downwards, are 
denominated sakulyas, as partaking of divided oblations, since they do 
not participate in the same offering. 


39. The rela- 39. This relation of sapindas [extending no 
tion of Sapindas further than the fourth degree,*] as well as that of 
regards inherit- sakulyas, has been propounded relatively to inherit- 
auce. ance. 


40. Accordingly [since the right of succession to property is 
founded on competence for offering oblations at obse- 
40. Corrobo- quies,t] Manu likewise, after premising “ Not brothers, 
rated by a pas’ nor parents, but sons are heirs of the father ;’t pro- 
Pec OE aa ceeds, in answer to the question why ? to declare, “To 
three must libations of water be made, to three must oblations of food 
be presented ; the fourth in descent is the giver of those offerings ; but 
the fifth has no concern with them.’§ , 


41, But for mourning and other purposes, the relation of sapin- 

das extends to such as partake of the remains of obla- 

_ 41. For mourn- tions; for that relation is defined in the Markandeya 
ing and other pur- pyrgna as founded on participation in the wipings of 
aie i Aare offerings. “Three others, from the grandfather's 

pindas 

is more compre- grandsire upwards, are declared to be partakers of the 
hensive: accord- residue of oblations ; they, and the person who per- 
ing to a passage forms the religious rite, being seventh in descent, 
of the Markande- constitute that relation, which is termed by the holy 
al aac aes sages kin within the seventh degree.” || The enthey 


here is kin which occasions impurity [on occasion of deaths and births. 


42. Accordingly Manu likewise has said, when treating of un- 

cleanness by reason of mourning, &c. “The relation 

42. And one of sapindas ceases with the seventh person [in ascent, 

of Manu. or descent ;] and that of saménodakas ends only where 

birth and family name are no longer known.” Else 

this passage would be in contradiction to the text before cited: “To 
three must libations of water be made, &c.” (§ 39.) ' 


ANNOTATIONS. 


39. This relation has been propounded relatively to inheritance.] But those, who 
partuke of the remnants of oblations, bear the same designation [of sapindas] relatively 
to mourning, marriage, &c. Suddhi-tatva and Daya-tatva. : 


* Crikishna and Achyuta. + Mahecvara. + Manu, 9. 185. 
§ Manu, 9.186. Vide infra. Sect. 6. § 7. 
|| Marcandéya purana, 28.4, In the Story of Madalast. | Manu, 5, 60. 
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43. But, on failure of heirs down to the son’s grandson, the wife, 


43. The widow, 
conferring spiri- 
tual benefits on 
her husband in 
the next degree 
to the male issue, 
succeeds on fai- 
lure of it. A pas- 
sage of Vyasa. 


being inferior in pretensions to sons and the rest, 
because she performs acts spiritually beneficial to her 
husband from the date of her widowhood, {and not, 
like them, from the moment of their birth,*] succeeds 
to the estate in their default(a). Thus Vy4sa says, 
“ After the death of her husband, let a virtuous woman 
observe strictly the duty of continence; and let her 
daily, after the purification of the bath, present water 
from the joined palms of her hands to the manes of 


her husband. .Let her day by day perform with devotion the worship 
of the gods, and especially the adoration of Vishnu, practicing constant 
abstemiousness. She should give alms to the chief of the venerable 
for increase of holiness, and keep the various fasts which are command- 
ed by sacred ordinances. A woman, who is assiduous in the perform- 
ance of duties, conveys her husband, though abiding in another world, 
and herself [to a region of bliss.” ] 


44, Since by these and other passages it 1s declared, that the wife 
44, Shows, that Tescues her husband from hell; and since a woman, 


her good bad 
saudet rects 
her husband in 
another world. 
Wealth, devolv- 
ing on her, is be- 
neficial to him. 


doing improper acts through indigence, causes her 
husband to fall [to a region of horror ;] for they share 
the fruits of virtue and of vice; therefore the wealth 
devolving on her is for the benefit of the former 
owner: and the wife’s succession is consequently 
proper. 


45. Hence [since the wite’s right of succession is founded on 
reason,'] the construction in the text of Gankha, &c., 
(§ 15.) must be arranged by connexion of remote 
die Gaxt. af Gab: terms, in this manner, ‘ The wealth of a man, who de- 
kha, &.[§15-] parts for heaven leaving no male issue, let his eldest 

[that is, his most excellent§] wife take; or, in her 
default, let the parents take it: on failure of them, it goes to the 
brothers.’ The terms “if there be none [that is, if there be no wife||],” 


45. Proper in- 
terpretation of 


ANNOTATIONS. 


43. The wife pene inferior to sons, because she performs acts spiritually benefi- 
cial from the date of her widowhood.} Chidamam’s interpretation of his author’s 
meaning is followed in this version. Achyuta dissents from it; and maintains, that 
the performance of acts of spiritual benefit is here stated as the reason of the widow’s 
success 1; and her incapacity for presenting oblations at the half-monthly obsequies is 
the reaso | of her inferiority to sons, and of the consequent postponement of her claim. 
His explanation, and the reasoning by which it is supported, are refuted by (rikishna 
and Mahegvara. 

Let her daily perform with devotion the worship of the gods.] ‘And show hospi- 
tality to guests.’ So the text is read inthe Viramitrodaya, viz., devata’tithi-pijanam 
instead of devat4nan cha pijanam. Other variations in the reading of the text occur, 
but which are unimportant. 








+ Crikishna. t Grikishna. 
(2) See 1 Morl. Dig, 316—7. 


* Chidamani, Criktshna and Mahecvara. 
§ Vitamitrodaya. | Raghunandana. 
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which occur in the middle of the text, (§ 15.) are connected both with 
the preceding sentence “ it goes to his brothers,’ and with the subse- 
quent one “his father and mother take it.” For the text agrees [with 
passages of Vishnu and Y4jiiavalkya,* § 4 and 5, which declare the 
wife's right ; t] and the reasonableness of this has been already shown 


(§ 43 


46. The assumption of any reference to the condition of the 
brethren as unseparated or as rc-united,t not specified 
46. Adifferent in the text, is inadmissible [being burdensome and un- 
opinion (§ 19) is necessary.§ Therefore the doctrine of Jitendriya, who 
foc ea aftirms the right of the wife to inherit the whole pro- 
perty of her husband leaving no male issue, without 
attention to the circumstance of his being separated 
from his co-heirs, or united with them, (for no such 
distinction is specified,) should be respected. 


47. The rank of wife belongs in the first place to a woman of the 
highest tribe : for the text [of Gankha, &c.|]] expresses, 
47. The wife that “the eldest wife takes the wealth,” (§15 and 
ae be a ihe 45) and seniority is reckoned in the order of the 
On Ene SBME MISS tribes. Thus Manu says, “ When regeneratesmen take 
‘ wives both of their own class and others, the prece- 
Manu declares Mecalaers ; 
her precedence. | dence, honour and habitation of those wives must be 
settled according to the order of their classes."1_ There- 
fore [since seniority is hy tribe,**] a woman of equal class, though 
youngest in respect of the date of marriage, is deemed cldest. The 


ANNOTATIONS. 


47. The rank of a wife belongs in the first place, &ce.] Orfkishna remarks, that. 
Chadamani expounds this whole paragraph differently from the sense in which he bim- 
self has explained it. According to Chidamani, ‘ Yajiavalkva and Vishnu (§ 4 and 5.) 
ordain, that the estate of a childless man shall go to his widow. Qankha (§ 15.) adds 
the condition, that she be the cldest. wife. Manu (§ 47.) restricts the rank ot eldest 
wife to a woman of equal class: and states the purpose to be her personal attendance, 
&c. In the passage cited from Vishnu, (§ 47.) that 1s extended to a woman of the next 
following tribe. ‘T'herefore, to render all these passages consistent, since if appears 
that the eldest wife succeeds, and Yajfiavalkya andthe rest use the word wife for onc 
competent to inherit, aud it further appears from passages to be hereafter cited, (§ 48.) 
that brothers and the rest inherit the estate, giving only a maintenance to women who 
are not of that rank, it follows, that the rank of wife 1s restricted to the woman of equal 
class and to one of the next following tribe.” Grikfsina on the other hand admits, in 
roncurrence with Achyuta, that, in a case of the utmost distress, a woman of the Vaisya 
tribe, being married toa Brahmana, may he employed by him in religious offices. It 
should follow, that she may be capable of inheriting. This, however, is not expressly 
statcd. : 

Though youngest in respect of the marriage. | Upon the death of the first wife, who 
is a Brahman, and after a marriage with a Kshatriya, another Brahmanf, who is subse- 
quently espoused, is ‘one youngest inrespect of the date of marriage.’ se [ifthe 

shatriv& were the first wife, ] the marriages would be in the inverse order of the classes 5 
which isforbidden. Chiddmani, Achyuta and Qiiktshna. 


Jitendriya’s doc- 
trine is right. 








* Chidamani, Achyuta and Grikishna. + Mahegvara. t Vide § 19. 
§ Crikislna. | Achyuta, Grikishna and Mahecvara. 
“ Mann, 9. 85, ** Crikishna. 
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rank of wife (patn{) belongs to her, for she alone is competent to assist 
in the performance of sacrifices and other sacred rites. Accordingly 
Manu says, “To all such married men, the wives of the same class only(a) 
(not wives of a different class by any means) must perform the duty of 
ersonal attendance, and the daily business relating to acts of religion. 
or he, who foolishly causes those duties to be performed by any other 
than his wife of the same class, when she is near at hand, has been 
immemorially considered as a mere Ch4nd4la begotten 
In herdefanlfa on a Br&éhmani.’”* But, on failure of a wife of the 
he ofthenext same tribe, one of the tribe immediately following 
one {may be employed in such duties.] Thus Vishnu or- 
Conformably dains, “Ifthere be no wife belonging to the same 
witha passage of tribe, [he may execute the business relating to acts of 
Vishnu, | religion] with one of the tribe immediately following, 
in case of distress. Buta regenerate man must not 
do so with a woman of the Cvidré class.” ‘Execute business relating 
to acts of religion,’ is understood from the preceding sentence.t There- 
fore a Bréhmani is lawful wife (patn{) ofa Brahmana. 
But nota wo- Qn failure of such, a Kshatriyé may be so, in case of 
Nes of a lower distress ; but not a Vaicya, nor a Ciidré, though mar- 
= ried to him. A Kshatriy& woman is wife of a Kshatriya 
man. In her default, a Vaicy&4 woman may le so, as belonging to the 
next following tribe; but not & Cudr4 woman. A Vaicya 1s the only 
wife for a Vaigya: since a Cadr& wife is denied in respect of the rege- 
nerate tribes simply. 


48, In this manner must be understood the succession to pro- 

48. A mainte. Perey in the order in which the rank of wife is acknow- 
nance, declaredhy edged. Therefore, since women actually espoused 
Narada, regards may not have the rank of wives, the following passage 
women espoused, of N&érada intends such a case. “Among brothers, if 
Wes reckoned any one die without issue, or enter a religious order, 
let the rest of the brethren divide his wealth, except 
the wife’s separate property. Let them allow a maintenance to his 
women for hte, provided these preserve unsullied the bed of their lord. 
But, if they behave otherwise, the brethren may resume that allow- 
ance.”§ So [this other passagel|] of the same author; [“ On failure of 
heirs, the property goes to the king, except the wealth of a Bréhmana. 
But a king, who is attentive to the obligations of duty, should give a 


ANNOTATIONS. 


She ar ne iscompetent to the performance of sacred rites.] According to the re- 
mark of Achyuta and Crikishna, this alludes to the grammatical rule for the derivation 
of patni wife, from pati husband ; as intending his female associate in the performance 
of religious ceremonies. Vide Pani. 4.1. 35. Mitakshara on inheritance. 2.1, 5. 


48. Not being of the rank of wives.] Being of a tribe distant by one interme- 
diate degree, or being of Cudra class. Chitiamani and Grikishna. 








* Manu, 9. §6—S7. 7 Vishnu, 26. 3. t Vishnu, 26. 1. 
§ Narada, 13. 25.—96. (| Crikishna, &e. @ Na&rada, 13, 51. 


(a) See 1 Strange H. I. 136.—Zd. 
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maintenance to the women of such persons. “The law of inheritance 
has been thus declared.”"* The allotment of a main- 
tenance to the women of such person, not being of the 
rank of wives, and the declared right of wives to suc- 
ceed to the whole estate, constitute no discrepancy. 


49. Accordingly, Vrhaspati propounds the king’s right to an 
49. Passupes of escheat in delault of the wife: “If men of the military, 
Vihaspati and Commercial and servile tribes die childless, leaving 
Néradareconciled neither wife nor brother, let the king take the pro- 
on the same prin- perty ; for he is indeed lord of all.” But Narada, di- 
ciple. recting that “he should give a maintenance to the 
women of such persons,” (§ 48.) authorizes the king to take the whole 
estate, giving to them enough for their support. This contradiction 
must be reconciled by distinguishing between the wife and the espous- 
ed woman. Accordingly, in passages declaratory of the wife's right of 
succession, the term “wife” (patni{) is employed: and, in those which 
ordain a maintenance, the terms “woman” (stri or nari) or “spouse” 
(bhérya) or other similar word. 


50. Inthe text of Devala (§17.) which expresses, “Next let 
50. Proper inter- brothers of the whole blood divide the heritage of 
pretation of the him, who leaves no male issue; or daughters equal 
text of Devala [ag appertaining to the same tribe;] or let the father, 
(§.17.) if he survive, or brothers belonging to the same tribe, 
or the mother, or the wife, inherit in their order; but, on failure of all 
these, the nearest of the kinsmen succeed ;” where “daughters equal” 
are such as appertain to the same class [with the deceased]; and “ bro- 
thers belonging to the same tribe” intend those of the half-blood ; for 
whole brothers are specified under the appropriate term, and the dis- 
tinction would be impertinent [as not excluding any one ;f or as super- 
fluous, since whole brothers of course belong to the same tribe ;}| in 
this text, we say, the order in which heirs are enumerated, from the 
whole brother to the wife, is not intended for the order of their suc- 
cession; since it contradicts Vishnu and the rest [as Vrhaspati and 
Y4jiiavalkya§]: but the meaning of the text is, that the heirs shall take 
the succession in the order declared by Vishnu and others. To mark 
uncertainty in the specified order, the author has twice used the word 
‘or;’ once in the phrase “or daughters,’ and again in the sentence “ or 
let the father, &c.,” and the word is also understeod in other places, 
Thus Devala has himself shown vagueness in his own enumeration, 
intimating that ‘either brothers, or daughters, or parents, &c., [take 
the succession ].’ 
51. As for what has been said .by Béloka, concerning the text of 
bl. Baloka’sopi- Gankha and the rest (§ 15), that it either relates to a 
pion refated. wife inferior in class to her husband, or supposes the 


There is no dis- 
crepancy. 


ANNOTATIONS. 
5). It either relates toa wife inferior in class.} According to this opinion, the 
passage is read with the interposition of the privative a: “ The wife not eldest ;” that 
is, inferior by tribe. (Vide § 15.) Achyuta and Grikishna. 


* Narada, 13.52. + Crtkishna. { Ragh. on Dava-bhaga. § Mahecvara. 
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widow to be young, or is relative to brethren unseparated or re-united ; 
that author has manifested his own imbecility by thus proposing an 
indefinite interpretation of the law: for the doubt remains Famhich of 


the three is Intended ;*] and neither rule cauld be followed in practice. 


52. As for the assertion, that the text, which 

52. The allot- ordains a maintenance, is relative to an unmarried 
ae a ace woman and concubine, that must be rejected as intend- 
regard concu. Inga favor to the matrons ; for the scope of the precepts, 
which allot a maintenance to women, has been already 


bines. 
shown. 


53. Moreover, under the distinction respecting the wife as be- 
longing to the same or to a different tribe, how is the 

53. Furtherar- contradiction [of the text to passages of Vishnu and 
sae sie Yajnavalkyat § 4 and 5] regarding the succession of 
rere Pp" parents and brothers, to be reconciled [without trans- 
position, or without connecting in construction remote 

terms ?t] If it he by distinguishing the cases of re-union and continued 
separation, the same distinction may pervade the whole subject: and 
what occasion is there for assuming a difference relative to the wife, 
as belonging to the same or to another tribe? But the propased dis- 
tinction, founded on re-union and separation, [§ 19] has been already 


fully refuted by us [§ 30.] 


54. The distinction regarding the whole and the half-blood is 
contradicted by Vrhaspati, who says “ Let the wife of 


54. A distine- 
tion-of ae Cia a deceased man, who left no male issue, take his share, 
and half-blood notwithstanding kinsmen, a father, a mother, or uterine 


does not reconcile brethren be present.”’§ Uterine brethren are brothers 


ANNOTATIONS. 


Or supposes the widow to be young.] Conformably with the text of Harita, which 
directs, that property, sufficient only for the support of life, should be allotted toa 
young widow. Achyuta, Grikishna and Mabegvara. 

Or is relative to brethren unseparated or re-united.] The reasoning, on which this 
is grounded, has been before stated. (Vide § 19.) Grikishna, 

52. As forthe assertion.] Of the same author, according ta Qriktshna- But 
Mahecvara says, a certain author. 

Intending a favor to the matrons.] This passage, which is obscure, has been ex- 
plained by Crikrshna as ironical ; the concubines being here tauntingly termed matrons : 
and Ma vara quotes Chadamani as authority for that mterpretation. But the same 
commenti, \rs, in concurrence with Achyuta, state another explanation in which the 
wives are uaderstood by matrons. It is onJy by favour of the wives, who themselves | 
inherit the whole property, that a maintenance is allowed to the concubines. 

53. The proposed distinction founded on re-union, &c. has been refuted.] Maheg- 
vara understands this to be levelled against the doctrine of the Mait’hila achool. 

54, The distinction regarding the whole and half-blood.] The opinion that the 
whole brother inherits before the wife, but the half-brother after her. Chidamani and 


Achyuta. 


* Criktshna, + Mahecvara, § { Mahe¢vara, Vide § 45, § Vide supra, § 1 
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the contradiction, by the same mother [and of course of the whole blood. | 
A aay suee The author declares the wife’s right of succession, al- 
ve i * though such persons exist. By the term “his share,” 

pa is understood the entire share appertaining to her 
husband ; not a part of it only [sufficient for her support.*] 


55. Conclusion 55. Therefore the interpretation of the law is 


infavorofthe pro- yicht as set forth by us. 
posed coustruc- 


tion. 

56. But the wife must only enjoy her husband’s estate after his 
demise. She is not entitled to make a gift, mortgage 
56. The widow or sale of it. Thus Katydyana says, “ Tet the childless 
is restricted from widow, preserving unsullied the bed of her lord, and 
pift, mortgage and 5); ding with her venerable protector, enjoy with mo- 
a deration the property until her death. After her 

let the heirs take it.” 


57. Abiding with her venerable protector, that is, with her 
father-in-law or othors of her husband’s family, let her 
57. She shall enjoy her husband's estate during her life; and not, 
enjoy the estate as with her separate property, make a gift, mortgaye 
eae or sale of it at her pleasure. But, when she dies, the 
isband’s heirs,  Gaughters or others, who would regularly be heirs m 
default of the wife, take the estate; not the kinsmen 
[or sapindas :}] since these, being inferior to the daughter and the rest, 
ought not to exclude those heirs: for the widow debars them of the 
succession ; and, the obstacle being equally removed if her right cease 
or never take effect, it can be no bar to their claim. 


58. Nor shall the heirs of the woman’s separate property [as her 

brothers, &c.t] take the succession fon failure of 

58. Not toher daughters and daughter's sons, to the exclusion of her 

own Lcits. husband's heirs ;§] for the right of those [persons, 

whose succession 1s declared under that head,|| C. 4.| 

is relative to the property of a woman [other than that which is in- 

herited by her.f] Katyayana has propounded by separate texts the 

heirs of a woman’s property , and [his text, declaratory of the succes- 

sion to heritage,**| would be tautology : [consequently heritave is not 
yanked with woman’s peculiar property.tT] 





ANNOTATIONS, 

56. Abiding with her venerable protector.] This is according to the usual reading 
of the text, and conformable with the interpretation of Ijin the Katuakara. But, in 
the Déya-tatva, it is read vraté st’hita in place of gurau st’hita ; and the reading iy ex- 
pounded by the commentator Kaciréma, ‘ diligent in such observances as may be bene- 
ficial to her husband in auother world.’ He rejects another interpretation, ‘observant 
of fasts.” 

Knjoy with moderation.| With abstemiousness, according to the commentators, 

"* and Achyuta. But, in the Smfti-chandrika, it is explained ‘patient of 


%* Mahocvara. + Mahegvara. t Grikishna and Achyuta. 
§ Crikishna and Achyuta. || Maheevara. “| Mahecvara. 
%% Orikishna, &. +} Achyuta, &c. 
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59. Therefore those persons, who are exhibited in a passage above 
cited (§ 4.) as the next heirs on failure of prior 

59. The heirs claimants, shall, in like manner as they would have 
of her Buepane succeeded if the widow’s right had never taken effect, 
ad ie ise ang equally succeed to the residue of the estate remaining 
consumption. after her use of it, upon the demise of the widow in 
whom the succession had vested. At such time [when 

the widow dies,* or when her right ceases,}] the succession of daugh~ 
ters and the rest is proper, since they confer greater benefits on the 
deceased [by the oblations presented by them{| than other claimants 


[such as the sapindas abovementioned.|| § 37.} - 


60. Thus in the Mah&bhfrata, in the chapter entitled Danadhar- 
ma, it is said “ For women, the heritage of their hus- 
60. A passaze bands is pronounced applicable to use. Let not 


of the Mahabhé- women on any account make waste of their husband’s 
rata confirms this. wealth.”§ 


61. Even use should not be by wearing delicate apparel and 
similar luxuries: but, since a widow benefits her hus- 
61. Exposition band by the preservation of her person, the use of 
of the passage. property sufficient for that purpose is authorized. In 
a like manner [since the benefit of the husband is to be 
a gift or ae for consulted,1] even a gift or other alienation is permit- 
the obsequies of ted for the completion of her husband’s funeral rites. 
her husband. Accordingly the author says, “ Let not women make 
waste.” Here “ waste” intends expenditure not useful 

to the owner of the property. 


62. For her 62. Hence, if she be unable to subsist otherwise, 
maintenance, she she is authorized to mortgage the property ; or, if still 
unable, she may sell or otherwise alien it: for the 

same reason is equally applicable. 


ANNOTATIONS. 


control.’ There is considerable difference in the interpretation of the text, as to its 
general scope, according to various compilers, by whom it is cited. 


__ 60. Thus in the Mahabharata, &c.] The author here corroborates what had been 
said concerning the restriction on the widow’s power of gift, mortgage and sale. ({ 56.) 
Achyuta, Crikrshna and Mahegvara. 


passage, here cited, is read differently in the text of the Mahabh‘rata; pati- 
dayauyz \m, instead of pati-dayal.® But both readings may be iuterpre'ed in the same 
sense. One of the commentators on the poem notices another variation, pariviltab, 
instead of pativittét ‘their husband’s wealth.’ Another commentator expounds the 
passage in a different manner: ‘Let not sons resume any part of the wealth given to a 
woman by her husband.’ 








* Criktshna. + Chiiddmani. 
+ Mahecvara, § Mahegvara. 


|| Mah&bhbarata, Danadharma, 46. 24. q ae 
N 
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.63. Let her give to the paternal uncles and cther relatives of her 
She shoul Husband presents in ae ase to the wealth, at her 
yive suitable pre- husband’s funeral rites. Vihaspati directs it, saying 
sents toher hus- ‘“ With presents offered to his manes, and by pious 
band’s kindred at liberality, let her honour the paternal uncles of her 
his obsequies- husband, his spiritual parents and daughter's sons, the 
children of his sisters, his maternal uncles, and also ancient and unpro- 
tected persons, guests, and females of the family.”"* The term “ pater- 
nal uncle” intends any sapinda of her husband; “ daughter's sons,” 
the descendants of her husband’s danghter; “ children of his sister,” 
the progeny of her husband’s sister’s son; “ maternal uncles,” her hus- 
band’s mother’s family. To these and to the rest, let her give presents, 


Not to her own 
kindred. 


64. With 


64. Unless with 
the sanction of her 
husband’s _rela- 
tions, 

Narada declures 
them to be her 
guardians, 


She is subject to 
their control. 


pony by gift or otherwise, she is subject to the control of her hus- 
and’s family, after his decease, and in default of sons. 


In like manner, 
the succession, de- 
volving on a 
daughter, passes, 
after her, to her 
father’s heirs. 


66. An unmar- 
red daughter 
should have a 
share allotted by 
the widow for the 
expenses of her 
marriage, 


and not to the family of her own father, while such 
persons are forthcoming: for the specific mention of 
paternal uncles and the rest would be superfluous. 


their consent, however, she may bestow gifts on the 
kindred of her own father and mother. Thus Narada 
says, “ When the husband is deceased, his kin are the 
guardians of his childless widow. In the disposal of 
the property, and care of herself, as well as in her 
maintenance, they have full power. But, if the hus- 
band’s family be extixct or contain no male, or be 
helpless, the kin of her own father are the guardians 
of the widow, if there be no relations of her husband 
within’the degree of a sapinda.”+ Inthe disposal of 


e 


65. In hke manner, if the succession have de- 
volved on a daughter, those persons, who would have 
been heirs of her father’s property in her default, [as 
her son, her paternal grandfather, &¢.t] take the succes- 
sion on her death; not the heirs of the daughters pro- 
perty [as her daughter’s son, &c.§] 


66. The widow should give to an unmarried 
daughter a fourth part out of her husband’s estate, to 
defray the expenses of the damsel’s marriage. Since 
sons are required to give that allotment,|| much more 
should the wife, or any other successor, give a like 
portion. 


ANNOTATIONS. 


65. In like manner, if the succession have devolved on a daughter, those persons, 


&e.| If the next heirs succeed to the residue of the property, in the instance of the 
widow, whose right is preferable to the daughter’s, much rather should the next heirs 
who would regularly succeed if there were uo daughter, take the succession after her. 
Criktshna and Chid4mani. 


* Vide supra. § 2. 
+ Achyuta and Orikrshna. 


+ Nérada, 13. 28-29. 
§ Achyuta and Grikishna. —|| Vide C. 3. § 34. 


67, Conclusion. 
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67. Thus has the widow’s right of succession 
been explained. 


SECTION II. 


On the right of the Daughter and Darghter’s Son. 


1. The daughter's right of succession on failure of the wife [is 


1. A daughter 
inherits if there 
be no widow; con- 
formably with pas- 
sages of Manu 
and Narada; in 
right of oblations 
to be presented 
by her son. 


declared.*] On. that subject Manu and Narada say, 
“The son of a man is even as himself ; and the daugh- 
ter is equal to the son : how then can any other inherit 
his property, notwithstanding the survival of her, who 
is as it were himself?’}+ Narada particularizes the 
daughter [as inheriting in right of her continuing the 
line of succession:] “ Qn failure of male issue, the 
daughter inherits, for she is equally a cause of per- 


petuating the race ; since both the son and daughter are the means of 
prolonging the father’s line.”t The author states the circumstance of 
her continuing the line as a reason ofthe daughter’s succession : and 
the line of descendants here intends such descendants as present fu- 
neral oblations; for one, who'is not an offerer of oblations, confers no 
benefits, and consequently differs in no respect from the offspring of a 
stranger or no offspring at all. 


2. Her son only 2. It is the daughter’s son, who is the giver of a 
fieents such ob- funeral oblation, not his son; nor the daughter's 


ations. daughter: for the funeral oblation ceases with him. 


3. Therefore the doctrine should be respected, which Dikshita 

3 Dikshita maintains; namely that a daughter, who is mother of 

lightly preferstle male issue, or who is likely to become so, is competent 

daughter, who bas to inherit; not one, who is a widow, or is barren, or 

or is likely to fails in bringing male issue as bearing none but 
tohave maleissue. dauchters, or from some other cause(a). 


4. Here again, the unmarried daughter is in the first place sole 
heiress of her father’s property [to the exclusion of 


4. The maiden any daughter verbally betrothed.§] Accordingly Pa- 


daughter has the 
best claim,accord- 
ing to Paragara. 


racara says, ‘“ Let a maiden daughter take the heritage 


of one who dies leaving no male issue ; or, if there be 
In the 


no such daughter, a married one shall inherit.” 
t. “. “married” is here implied the restriction hefore mentioned [ex~ 


cludi.’g one who faijs in bringing male issue.|” 


ANNOTATIONS. 

Upon‘the same principle, the succession, devolving on the mother by the death 
of her son, passes after her decease to the heirs of her son; and not to her own heirs. 
See Sect. 2. § 31. 


* Crikishna. 
§ Chiidamani and (rikishna. 
(z) See 1 Morl. Dig. 319, 335, 480,~ 





+ Manu, 9. 130. Not found in Narada’s institutes. } Narada, 13. 49. 
|| Chidamani and Grikishna.. 
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5. Thus Devala says, “To maidens should be given a nuptial por- 

tion out of the father’s estate. But of him, who leaves 

5. And Devala. no appointed daughter, [nor son,] the unmarried daugh- 

ter, belonging to his own tribe, and legitimate, shall 

take the inheritance, like a son.” The term “appointed daughter” 

implies also son. “His own ;” belonging to the same tribe with him- 
self. ‘“ Legitimate ;” his own lawful issue. 


6. This is proper: for, should the maiden arrive at puberty un- 
married, through poverty, her father and the rest 

6. Her marri- would fall to a region of punishment, as declared by 
fa Pe ates Aes holy writ. Thus Vasishtha says, “So many seasons 
manes of her an. Of Menstruation as overtake a maiden feeling the pas- 
cestor; asshown Sion of love and sought in marriage by persons of suit- 
by Vasisthha and able rank, even so many are the beings destroyed by 
Paith{inasi. both her father and her mother ; this is a maxim of the 
law.”* So Paithinasi: “A damsel should be given in 

marriage, before her breasts swell. But, if she have menstruated 
eae marriage,] both the giver and the taker fall to the abyss of 
ell; and her father, grandfather and great-grandfather are born 
[insects] in ordure. Therefore she should be given in marriage while 


she is yet a girl.” 


7. Since then the father and the rest are saved from hell by suffi- 
cient property becoming applicable to the charges of 

7. Andthe ap- her marriage; and, being accordingly married, she 
Ee ae confers benefits on her father by means of her son; 
urpose is for her the wealth devolving on her is for the benefit of the 
Fthoos benefit. [former] owner ;f and it is reasonable, therefore, that 
the property should descend to the unmarried daugh- 


ter, on failure of the wife. 


8. But, if there be no maiden daughter, the succession devolves 

on her who has, and on her who is likely to have, 

8. Next a male issue(b). That is declared by Vihaspati: “ Being 
eee ene 7 of equal class and married to a man of like tribe, and 
have cyaale ae being virtuous and devoted to obedience, she [namely 
succeeds : as inti. the daughter,; whether appointed or not appointed 
mated by Vthas- to continue the male line, shall take the property of 


her father who leaves no son [nor wife.$]” 


ANNOTATIONS. 

5. Out of the father’s estate.] This is aecording to the reading, which is followed 
by this author, as well as by Raghunandana. But in other compilations, as the Smiti- 
chandrik&, Ratn4kara and Viramitrodaya, the text is read piti-dravyam instead of 
pitt-dravy4t: and the author of the last mentioned work explains the passage as sig- 
nifying, that ‘a portion of the paternal estate [equal to the fourth part of a share] and 
nuptial presents should be given to a maiden daughter.’ 


* Vasishtha, 17. 56. { Vide Sect, 1. § 44. 


t Vide § 13. § Crikishna and Chid4mani. 
() See 6 Moo, I. A. Ca, 444.—-Z¥, 
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9. Of equal class.] Belonging to the same tribe with her father. 

Gi: Tntecpieta: Married to a man of like tribe] This is intended to 

tion of the text. exclude one married to a man of a superior or inferior 

tribe. For the offspring of a daughter married to a 

man of a higher or lower class is forbidden to perform the obsequies of 

his maternal grandfather and other ancestors who are of inferior or of 

superior rank. But one, married to a man belonging to the same class, 
confers benefits on her father by means of her sou. 


10. The son of a daughter appointed to continue the male line is 
10. A daughter like a son, highly beneficial to his ancestor; and, 
appointed to con- through him, the appointed daughter is equal to a son : 
tinue the male wherefore the appointed daughter and legitimate son 
line has a prefer- have an equal right of succession.* But a married 
able title. daughter, who was not so appointed, confers less bene- 
fit on her father than the son and the rest [viz. the son’s son and 
grandson’s son,f and the widow ;t] and is of benefit by means only of 
her son: it is proper, therefore, that she should succeed only on failure - 
of other heirs down to the unmarried daughter. 


11. It must not be alleged, that, admitting this doctrine [of bene- 
11. An areument tS conferred being the cause of a right of succession,§] 
for oyelerri g one the daughter, who has male issue, should alone inherit 
who has male in the first ittstance; but, on failure of such, then a 
issue to the maid- daughter who may have issue. For her son, born 
en daughter, re- subsequently, might in this manner be excluded from 
pee the succession. Nor is this proper; for both equally 
confer benefits on their grandfather, as daughter's sons. 


19: A widaw 12. By specifying “ obedience” to her husband 
isexcluded byim- (§ 8), the author indicates, that she is not in the state of 
plication (§ 8.) = widowhood, and that consequently she may have issue. 


13. In the text before cited (§ 8.), the pronoun refers to the 

_ word “ daughter” contained in a preceding passage 

carton ef fhe [Which will be forthwith quoted.|) §14] ‘Thus, by 
text (§ 8.) the conditions specified, that she be “of equal class” 


ANNOTATIONS. 


9. To exclude one married to a man of a superior or inferior tribe, &c.] This 
remark of Jimfita-vAhana is inadmissible: for the term ‘married’ excludes the notion 
of union with a man of inferior tribe; since there can be no marriage between a woman 
of higher tribe and aman of alower one. Therefore the intention is to exclude one 
married to a man of superior class. Viramitrodaya. 


Who are of inferior or of superior rank.}] A daughter’s son of a superior tribe is 
forun. a to offer a funeral repast to the manes of his maternal grandfather who is of 
a lower uribe; and a daughter’s son, being of inferior rank, is forbidden to offer it for 
his maternal grandfather who is of a higher class. Ragh. on Daya-bhaga. 

11. For her son might be excluded from the succession.} Accordingly the notion, 
that, in the case of two daughters having male issue, one a widow, the other having a 
husband living, the widow should inherit in the first instance, because she first offers 
funeral oblations through her son {whose father is already dead], is refuted. Achyuta 
and Grikishna. 


* Vide C, 10, + Crikishna. ¢ Chaidamani. 
§ Achyuta and Crikishna, || Chidamani, Griktshna, &c. 


Adaughter does ®24 “married to aman of like tribe,” &c. (§ 8), the 


not inherit 


of author shows, that she does not inherit her father’s 


course, in right of wealth merely in right of her relation as daughter. 


her relation as 
such. 


Else, since the daughter’s right of succession is declar- 
ed by the following passage, the mention of it by the 
same author in the foregoing text would be a vain 


repetition. But a special rule, regarding what was suggested generally, 


is not tautology. 
14, A passage of 


Vthaspati com- 
pares the daugh- 
ter to the son. 


14. “Asason, 50 does the daughter of a man 
proceed from his several limbs. ‘ How then shonld any 
other person take her father’s wealth ?”* 


15. Since a daughter's right of succession to the property of her 


15. If an ap- 
ointed daughter 
ear no issue, the 

property does not 
go to her husband: 


father is founded on her offering funeral oblations by 
means of her son; therefore, even in the case of an 
appointed daughter, on whom the estate has devolved 
by the demise of her father, should she bear no male 
issue in consequence of her proving barren, or because 


her husband is incapable of procreation, the property does not go upon 


According to 


her death to her husband. ‘Thus Cankha and Likhita 


Cankha aud Lik- Say, “ The husband is not entitled to the wealth of his 
hita; and Paithi- wife being an appointed daughter, if she die leaving no 
nasi. issue.” So Paithinasi: “On the death of an appointed 
daughter, her husband does not inherit her property: if she tae no 
issue, it shall be taken by her unmarried sister or by another.” Hence 
her property is to be taken by her maiden sister, or by another sister 
likely to have issue. Therefore, when the succession has devolved on 
a female, [her husband’st] claim [as her heir] is precluded. 


16. But the following passage of Manu must be understood to be 
applicable, on the demise of an appointed daughter, 
who has not been destitute of male issue, having borne 
a son who has died. “Should a daughter, appointed 
to continue the male line, die by any accident without 
a son, the husband of that daughter may without hesi- 
tation possess himself of her property.’} 


16. <A contra- 
dictory passage of 
Manu supposes 
her to have borne 
issue. 


ANNOTATIONS. 


14. Proceed from his several limbs.} This is an allusion to a passage of the Veda, 
which is quoted by Baudhayana. It is addressed by a father to his son. “From my 
several limbs thou art distilled; from my heart thou art produced: thou art indeed 
self, but denominated son: mayst thou live a hundred years.” 


15. By her unmarried sister or by another.) The text is read and interpreted 
differently in the Ratndkara: ‘If she leave ‘no son, it shall be taken by her daughter 
or by her sister.’ This is according to the reading of the text, as it is cited in the 
Kalpataru, ‘aputrayan kumaryé svasra vd tad grahyam,’ instead of aputrayéu kumérya 
va svasré tad grahyan tad anyayé. 

16. Having borne a son who has died.] J{miita-vahana’s text exhibits the con- 
junctive particle cha: and, according to this reading, the sense should be ‘who is not 
destitute of male issue and who has borne a son who has died.’ But Achyuta and 
~ ikishna censure it as an erroneous reading. 

+ Chidamani, Achyuta and Crikishna, 


* Vtbaspati. + Manu, 9, 135. 
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17. Virhaspati recites the gift of the funeral oblation as the sole 
cause [of right] in the instance of both [the daughter 
Y7, A daughter's and the grandson.| “ As the ownership of her father’s 
es 3 a vee wealth devolves on her, although kindred exist; so 
by Veuasnall,. her son likewise is acknowledged to be heir to his 
maternal grandfather's estate’(a). As the daughter is 
heiress of her father’s wealth in right of the funeral oblation which is 
to be presented by the daughter’s son ; so 1s the daughter’s son owner 
of his maternal grandfather’s estate in right of offering that oblation, 
notwithstanding the existence of kindred, such as the father and 
others. 


18. Nor does this text (§ 17.) relate to the son of an appointed 

daughter: for the pronoun “her,” in both the phrases 

18. The text (“devolves on her,’ and “her son is acknowledged,”) 

— os Gee bears reference to the “ daughter whether appointed or 

bea : ps a re not appointed,” who was mentioned in the preceding 

ppointe cae . 

daughter. passage (§ 8.) Or, upon the principle of selecting the 

nearest term, the reference may properly be to the 

“daughter not appointed.” But this term cannot be rejected to select 
the other. 


19. Accordingly Manu propounds the daughter's origin from the 
person of the foaternal grandfather as the reason of 

19. Manu states the daughter’s son having a right to the succession ; 
relation - 7 not her appointment to raise a son: else he would 
lnuehter’s sonin. D@Ve specified this cause. “Let the daughter’s son 
heriting. take the whole estate of his own father who leaves no 
[other] son ; and let him offer two funeral oblations ; 

one to his own father, the other to his maternal grandfather. Between 
ason’s son and the son of a daughter, there is no difference in law; 
since their father and mother both sprung from the body of the same 


man. * 


2). Thus this very author expressly declares, that the daughter's 
son, born of one not appointed to continue the male 
line, has the right of succession. “ By that male child, 
whom a daughter, whether formally appointed or not, 
shall produce from a husband of an equal class; the 
maternal grandfather becomes in law the father of a son: let that son 
give the funeral oblation and possess the inheritance.”+ 


expressly 
MULLS his right 
of succession. 


ANNOTATIONS. 


19. * [here is no difference.] By thus likening the grandson in the female line 
to the grandson in the male line, it is intimated, that, as, on failure of the son, the son’s 
son is heir, so, in default of the daughter, the daughters son is the successor. Ragh. 
Daya-tatva. 


Consider as another son.] In the Kalpataru, the text is read asyam “ her” instead 
. ae “another.” That reading varies the construction rather than the purport of 
the text. 
* 


* Manu, 9. 132.—133. + Manu, 9. 136. 
(a) See 1 Morl, Dig. 258.~- 
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21. 


21. Daughter’s 
son intends son 
of an apponted 
daughter : us is in- 
timated by Baud- 


ele 


22. Bhojadéva 
cites the text 
(§17.) as of ge- 
neral import. 
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Besides the term ‘ daughter's son’ is in law restricted to signify 


the male offspring of an appointed daughter. Baudh&- 
yana intimates that, when he says, “ [Considers] another 
[son] the daughter’s son termed son of an appointed 

aughter, being born of the female issue after an ex- 
press stipulation.” Here ‘consider’ is understood. 


22. Hence also [since such is the scope and pur- 
port of the text ;* § 17.] Bhojadeva has cited that pass- 
age of Vrhaspati under the head of succession of a 
daughter appointed or unappointed. 


23. But Govinda-réja, in his commentary on Manu, states the 


23.  Govinda- 
raja prefers the 
daughter’s son 
to the married 
daughter : confor- 
mably with a pas- 
sage of Vishnu. 


24. This is un- 
satisfactory. 


25. But, 


25. A daugh- 
ter’s son inherits 
after the married 
daughter ; 


claim of the daughter’s son as preferable to that of the 
married daughter, of the grounds of the following pass- 
age of Vishnu. “If one die leaving neither son nor 
grandson, the daughter’s son shall inherit the estate ; 
for, by consent of all, the son’s son and the daughter’s 
son are alike in respect of the celebration of obse- 
quies, + 

24. This does not appear to us satisfactory : for 
it contradicts the text above cited (§ 8.) 


in default of a married daughter such as above describ- 


ed, the succession assuredly devolves on the daughter's 
son notwithstanding the existence of the father and 
other kinsmen(b). For it appears from the comparison 
of his condition to heirs, (§ 17.) and more expressly 


from the purport of the term “ likewise” in the phrase “her son like- 
wise is acknowledged to be heir,” (§ 17.) that his pretensions are infe- 
rior to her's. Therefore, it is a right deduction, that the succession of 
the daughter’s son is next aiter the daughter. 


26. By the words “ although kindred exist,’ (§ 17.) the succes- 
sion of both parents, which reasonably should take 
effect on failure of the wife, but which is barred by the 
daughter and daughter’s son, is hinted as taking place 
when no such impediment exists. Accordingly Vrhas- 
pati, immediately after [the passage above cited,} § 17.] 


26. And before 
the father and 
mother. 














ANNOTATIONS. . 
21. After an express stipulation.] After the accepting of her as an appointed 
daughter. (Vide § 15—17.) Chiddmani and Grfkishna. 
25. A married daughter such as above described.] Who does not fail of bearing 
issue. Chiidamani, Achyuta and Criktshna.. 
Who has or is likely to have male issue. Ragh. on Daya-bhaga. 


26. Bears reference............ to the parents.] Else, if the brothers inherit next 
after the daughter’s son, that would contradict Yajiiavalkya and the rest, as above cited. 
(Vide Sect. 1. § 4.) Chid4mani and (rikishna. 


* Crikishna. 


f Not found in Vishnu’s institutes. It is cited by Raghunandana in the Déya- 
tatva, as on the authority of Govinda-raja’s quotations. f Crtktehna 


(6) See 1 Morl, Dig. 320,—z7. 
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says “On failure of those persons, the brothers and nephews of the 
whole are entitled to the estate, or kinsmen, or cognates, or pupils, or 
venerable priests.” Here the word “those” bears reference to the 
daughter’s son [named in the text,] and to the parents indicated [by the 
term kindred.*|] Therefore, it is on failure of these persons, that the 
succession of brothers and the rest take place. . 


27. As for the assertion of B&éloka, that the daughter’s son inherits 
97. Baloka after the whole series of heirs specified in the pas 

postpones the Of [YAjfiavalkya] above cited, “The wife, daughters 
claim of the also,” &&., (sect. 1. § 4.) that is mere childish prattle; 
daughter’s son; for it contradicts the text of Vrhaspati (§ 17.) Nor is 
erroneously. there any thing inconsistent with that enumeration of 
heirs; for the maiden daughter, married daughter, and daughter’s son, 
are all signified by the term “ daughters” in the plural number (sect. 1. 
§ 4.) As the word “son,” in the phrase “ who departed for heaven 
leaving no son,” intends male issue down to the great-grandson, since 
he is equally a giver of funeral oblations ; so does the term “ daughter” 
comprehend the daughter’s son, for he also is the giver of a funeral 
offering ; or as the term “ male issue,” in the sentence “ on failure of 
male issue, the daughter inherits” (§ 1.), intends the widow also. Else 
the plural number, in the word “ daughters,” would be unmeaning : 
and the author would have used the singular number, asin the words 
“the wife,” “the son of a brother,” &c. We shall hereafter [in the course 
of expounding passages concerning the re-union of parcenersf] explain 
the intention of the plural number in the word “ brothers” (sect. 1. § 4.) 


28. Moreover, since a series of heirs 1s specified from both parents 

to the king, it would follow, that the succession of the 

ee do daughter’s son takes effect on failure of the king. 

Gages Y But there never is a vacancy of the throne; and con- 
sequently the succession could never take place. 


>  _ 29. Therefore the succession of the daughter's 

Pe The pine son on failure of daughters, as affirmed by Vicvarupa, 
he adaitied. Jitendriya, Bhojadeva and Govinda-raja, should be 
respected. : 


30. But, ifa maiden daughter, in whom the succession has vested, 
30. If the daugh- and who has been afterwards married, die [without 
ter die without bearing issue,t the estate, which was her’s, becomes. 
issue, her father’s the property of those persons, a married daughter or 


next heirs suc- others, who would regularly succeed if there were no 
= such [unmayried daughter] in whom the inheritance 
ANNOTATIONS. 


27. As for the assertion, that the daughter’s son inherits after the whole series 


of heirs, &c.] This doctrine is maintained by the Maithila school, as is remarked by 
(riktshna in the Krama-Sangraha. ; 





hy 





* Ragh. on Daya-bhaga. 
{ Achytita and Griktshna, Vide infra, Sect, 5. § 37. * Ortki 
) 
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vested, and in like manner succeed on her demise after it has 80 vested in 
her(a). It does not become the property of her husband or other heirs ; 
for that [text, which is declaratory of the right of the husband and 
the rest,*] is relative toa woman's peculiar property. Since it has 
been shown by a text before cited (sect. 1. § 56), that, on the decease 
of the widow in whom the succession had vested, the legal heirs of the 
former owner, who would regularly inherit his property if there were 
no widow in whom the succession vested, namely the daughters and 
the rest, succeed to the wealth ; therefore the same rule [concerning the 
succession of the former possessor’s next heirst] is inferred a fortiori, 
in the case of the daughter and grandson whose pretensions are inferior 


to the wife’s. 
31. Or the word “ wife” [in the text above quoted,} sect. 1. § 56.] 
$I. Theruleis 18 employed with a general import: and it implies, 
general in the that the rule must be understood as applicable 
case of awoman’s generally to the case of a woman’s succession by 
merpeeeons inheritance. 
Conclusion, 32. Thus has the succession of the daughter and 
daughter's son been explained. 


SECTION dIL 
On the Father's vight of succession. 


1. If there be no daughter’s son, the succession devolves on the 

_ father ; and not on the mother [before the father] ; nor 

1. oe nets at once on both parents. For that is contrary to 

daughter’s son, Visbnu’s text “ If there be none, it belongs to the fa- 
' ther; if he be dead, it appertains to the mother.”§ 


2. But the following passage of Manu, as well as that of Vrhas- 
pati, must be understood as relating to a case of failure 

ae ae oe of heirs down to the father inclusively. “Of a son 
dying childless [and leaving no widow||] the mother 


ati which decl 4 
the anthers sie. shall take the estate; and, the mother also being dead, 
cession, suppoee the father’s mother shall take the heritage." Ofa 
the demise of the deceased son, who leaves neither wife nor male issue, 


father. the mother must be considered as heiress: or, by her 
consent, the brother may inherit.”** 

3. This is a result too of reasoning. The father’s right of succes- 

sion should be after the daughter's son and before the 

3. The preferable mother: for the father, offering two oblations of food 

right es ee to other manes, in which the deceased participates, is 

” Fea inferior to the daughter’s son who presents one’ obla- 

tion to the deceased and twa to other manes in which 


* Crikishna. T Grikishna. t Orikrshna. ("de Infra. Sect. 1. § 5. 
| Achyuta and Criktshna. | Many, 9, 217, 
(2) See 1 Morl. Dig. 


THE DA’ YA-BHA’GA. CHAP, XI. SEC. IV. 


the deceased participates: he is preferable to the mother and the rest 
bacause he presents [personally*] to others two oblations in which the 
deceased participates; and his superiority is indicated in a of 
Manu: “In a comparison of the male with the female sex, the male's 
pronounced superior.” a 


4. In the term pitarau “ both parents” (Sect. 1. § 4.), the priority 

4, Andisingi Of the father is indicated: for the father is first sug- 
cated by the text gested by the radical term pitr; and afterwards the 
which éxpresses mother is inferred from the dual number, by assuming 
“parents.” that one term [of two which composed the phrase] is 


retained. 


5. Hence [since the members of the series are presented to the 

5. An objection understanding in the order here stated{], the argument, 
obviated. that, ‘the mental apprehension of a series being co- 
extensive with the oral recital of its component mem- 

bers, recital, being wanting, necessarily precludes apprehension,’ ihust 
be rejected as inconclusive; for it is not true, that an adequate indica- 
tion is wanting [being deducible in the manner above stated ; § 4.] and 
{the joint succession of father and mother] would contradict the text 


of Vishnu. 
6. Thus the father’s right of succession has been 


5, j af 
Conclusion. explained. 


SECTION IV. 
On the Mother's vight of successioi. 


1. Ifthe father be not living, the succession devolves on the mo- 

1. The mother ter: for, immediately after propounding the father's 

inherits after the Tight to the estate, Vishnu’s text declares, “If he be 
father. dead, it appertains to the mother.”§ 

2. This too is reasonable: for her claim properly precedes that of 

@. Her right is the brothers and the rest ; since it is necessary to make 

founded on rea- 2 grateful return to her, for benefits which she has 

son. personally conferred by bearing the child in her womb 

_ and nurturing him during his infancy; and also be- 

ce... ' she confers benefits on.him by the birth of other sons who may 


offer hineral oblations in which he*will participate. 


ANNOTATIONS. 


4. By assuming that one term is retained.] This is an allusion to the etymology 
of pitarau ‘parents’ from pitt ‘father,’ representing the compound term méaté-pitarau 
“mother and father Pami. 1. 2. 70. 


*Chidiman. + Manu, 9.36. {Oriktshna,  § Vide supra. Sect. 1. § 5: 
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3. . The notion, therefore, that the mother’s right should precede 
ss the father’s, because she is pronounced to surpass him 
3. The doctrine in the degree of veneration due to her, must be reject- 
cht Uaolaba ed. For, if a superior title to veneration were the 
" reason of a right of inheritance, the succession would 
devolve on the spiritual preceptor before the father; since it is said 
“ Of him who is the natural parent, and him who gives holy knowledge, 
the giver of the sacred science is the more venerable father :’* and 
eae uncles and the rest would inherit in preference to a younger 
rother or a nephew. Therefore the mother’s right of succession is after 
the father [and before the brothers.t] 


4. By thus declaring, that the mother’s succession takes place 
4. By the same ter the father of the deceased, and before the father’s 
analogy, the offspring, the author intimates, that the paternal grand- 
grandmother in- mother’s succession likewise takes place after the 
herits after the orandfather and before the grandfather’s offspring. 
grandfather. For otherwise [if a different order of succession be 
assumed ;t or if that order be not established ;§ or that indication be 
not acknowledged ;|| there is a contradiction between the specified 
order of succession, “ both parents, brothers, likewise, &c.,7 [and this 
case which is perfectly analogous.**] Accordingly [since the grandmo- 
ther’s right of succession is in this manner indicated by YAjiiaval- 
kya;t+ Manu says, “And the mother also being dead, the father’s 
mother shall take the heritage."tt The meaning is ‘ being dead, that 
is, deceased, together with her offspring.’ 


5. Here the particle “and,” as well as “also,” must be joined in 

5 And after Construction with both parts of the sentence. There- 

brothers and ne. ‘fore the sense is ‘and the mother being dead, the pa- 

phews. ternal grandmother also may take the heritage. What 

then becomes of the brothers and the rest? These 

persons, including the paternal grandfather, are indicated by the par- 
ticle “also.” 


ANNOTATIONS. 
°. The notion that the mother’s right should precede the father’s is rejected.] This 


appears to be levelled against the doctrine maintained by the Mait’hila school, or at 
least by Vachespati Migra and by the author of the Vivéda-chandra. (rikishna, in the 
Krama-sangraha, cites Micra (meaning Vachespati Migra) as affirming that doctrine on 
the strength of an inverted and erroneous reading of Vishnu’s text. (Sect. 1. § 5.) 
Becausc she is pronounced to surpass him.] By the following or similar passages : 


“A motber surpasses a thousand fathers.” || | Criktshna. 


5. Are indicated] Copies of Qrikishna exhibit a different reading; samuck- 
chitah ‘assembled’ instead of suchitah ‘binted.’ The variation does not make a mate- 
rial alteration in the sense. 


* Manu, 2. 148. + Grikishna. t Griktshna. § Citddmani. 

|| Achyuta. € Vide Supra. Sect. 1. § 4 ** Chidimani and Criktshna. 
++ Ragh. on D4ya-bhaga. tt Vide supra. Sect. 3. § 2. 
&§ Chitdamani. Hi} Manu, 2. 145. 
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. .6.° The meaning then of the text [of Y4jfiavalkya] is this: the 

®& As the mo. Succession of both parents takes effect, in the order 
ther inherits afier Which has been explained, after the descendants of the 
the father and be. deceased, down to his daughter's son, and before {the 
fore the offspring, father’s*] own offspring. Hence the succession of the 
eee paternal grandfather and grandmother is thus shown 
the grandfather +0 take place before their own offspring. Accordingly 
and before their it is nob separately propounded in the text of Y4jiia- 
progeny. valkya; since the right of the paternal grandfather 
and grandmother is virtually declared by showing the 


mother’s right of succession. 
7. Thus the mother’s right of inheritance has 


7. Conclusion. been explained. 


SECTION V. 
On the Brother's right of succession. 


1. Ifthe mother be dead, the property devolves on the brother: 
1. Mer eeihacnes for Vishnu, h&ving declared, that, “If the father be 
ther, the brothers dead, it appertains to the mother,” proceeds to say 
inherit. “On failure of her, it goes to the brothers :’+ and here 
the pronoun refers to the mother. It appears also from 
the passage [of Yajnavalkya] “both parents, brothers likewise,”t that 
the brother’s succession takes place in the case of the death of both 
parents. 
2. It must not be alleged, that, under the passage above cited, 
9. Not the bro. Which expresses “brothers likewise and their sons,” 
ther’s son jointly the brother's son, being declared Leir in like manner 
with them. as the brothers are, shall inherit also next to the mother. 
For the text of Vishnu, declaring that “it goes to the brothers,” adds 
“ After them, it descends to the brother’s sons:’ and in this place the 
pronoun refers to the brothers. 


3. That too is reasonable: for the brother confers benefits on the 

3. Ibis reason. eceased owner by offering three funeral oblations to 
able; for the bro- his father and other ancestors, in which the deceased 
ther confers more participates; and he occupies his place, as presenting 
benefits on the three oblations to the maternal grandfather and the 
deceased. rest, which the deceased was bound to offer; and he is 


ANNOTATIONS. 


7. The mother’s right of inheritance has been explained.] On the death of the 
mother, the residue of ja estate devolves on the brother as next heir in the order of 
succession, and not. lik, “\ woman’s peculiar property, on ber son and daughter: for it 
is a case of an estate devoiving on a woman. ~(Vide Scction 2. § 31.) Chiaidamani. 


* Ragh, on Daya-bhaga. + Vide Supra, Sect. 2. § 5. t Bect, 1. § 4. 
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therefore superior to the brother's son, who has not the same qualifica- 
tions. But deriving his origin from the mother, the brother, though 
he do possess these qualifications, is inferior to the mother; and his 
succession, therefore, very properly takes effect after her. 


4. Besides why may not the word “likewise” be connected 

4. Aswellmight With the term “brother?” and thus the parents and 

ents and bro- brothers may have an equal.right of succession; the 

ail inberit toge- text being interpreted ‘as parents, so do brothers in- 
rt. 


5. The question, then, must be negatived, as at variance with 
Ti de Wott the text of Vishnu: and the same is to be done in the 
uivued by Vishnu, Other instance likewise [of the claims of brother and 
and by Manu. —_ brother’s son.*] So Manu declares, that brothers take 
the inheritance, not the nephew. “Of him, who leaves 

no son, the father shall take the inheritance ; or the brothers.”+ 


6. Moreover, why has not the nephew, whose father is living, a 

6. The nepbew right of succession? There is no other reason but this: 
whose father is that one, whose father is living, does not confer bene- 
living, is exclud- fits, since he is incompetent to offer oblations. If then 
ed: how should it be thus settled, [that the order of succession is regu- 
one vies ee lated by the decree in ‘which benefits are conferred.+] 
re be » De am how should a nephew, whose father is deceased, inherit 
equally with the brother, since he does not confer equal 

benefits? Accordingly Devala, in a passage before cited [Sect. 1. § 17.] 
not specifying the brother’s son in the series of heirs down to the half- 
brother, comprehending the widow, daughter ie by class, father, 
mother, brother of the whole blood, and brother of the half-blood, inti- 
mates that the succession of nephews and the rest takes place on failure 


of heirs down to the half-brother. 


7. The passage, which poe a nephew to be as a son, 
7, A nephew is [They are all fathers by means of that son ;’§] is in- 
pronounced to be tended to authorize his presenting a funeral oblation 
as a son, with a and to establish his right of succession on failure of 
different view. © brothers. [They do not inherit together;||] for that 
contradicts the text [of Vishnu] above cited. Else why should not 
[his right of succession**] be before the brothers. 


8. Therefore t3» brother alone is heir in the 
. The brother ; 3 
fee is sole first instance. ne B. 
heir. Gui Gnchy’ 

9. Here again, a brother of the whole blvdd has the first title : 
9, First the bro. under the following text is 10]: and, even under the 
ther of the whole general rule for the brother’s succession (“ Brothers 
blood inherits : also,” Sect.1.§ 4). The meaning is, that the whole 


* Achyuta and Criktshna. + Manu, 9.185. { Criktshna,  § Manu, 9. 182. 
, i and Criktsbng, ** Crikfshna. 
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brother shall inherit in the first place: but, if there be none, then the 
half-brother; for he also is signified by the word brother, being issue 
of the same father. ° 


10. The passage alluded to (§ 9) is as follows: “A re-united 
[brother] shall keep the share of his re-united [co-heir,} 
Sok reaping) who is deceased; or shall deliver it to [a son subse- 
Yijfiavalkyay  (uently] born. But an uterine brother [shall thus 
retain or deliver the allotment] of his uterine rela- 
tion.”* This text of Y4jiiavalkya also shows, that the term brother ig 
applicable both to the whole and to the half-blood. Else, if it intended 
only the uterine [and of course whole} brother, the author would not 
have specified, that “the uterine brother, should retain or deliver the 
allotment of his uterine relation:” for the whole blood would be sig- 
nified by the single term “ brother.” 


11. Therefore the succession of brothers, whether of the whole or 

11. Proof of the Of the half-blood, is declared by the passage before 
inference. cited (“ Both parents, brothers likewise.” Sect. 1. § 4.) 
But, by here specifying the uterine relation, the prior 


right of the uterine (or whole) brother is intimated. 


12. The succession of the half-brother, between [the whole brother 
and the brothet’s son,t] as affirmed by Crikara and 
b 12, The, half Vicgvartpa, should be acknowledged ; for he is inferior 
rother is rightly : ; 
placed between 0 the whole brother, who presents oblations to six 
the whole brother smcestors which the deceased was bound to offer, and 
and nephew by also presents three oblations to the father and others, 
ee and in which the deceased participates; while the half- 
phe an brother only presents three oblations in which the de- 
ceased participates : and he is superior to the nephew, because he sur- 
passes him in the conferring of benefits, since he offers three oblations 


of which the deceased, participates. 


18. In answer to the inquiry whether the half-brother, though 
re-united in co-parcenery, be inferior or not to the whole 
13, A further brother, Yajiiavalkya says, “A half-brother, bein 
ee ee again associated, may take the succession ; not a half- 
ue brother, though not re-united: but one united [by 
blood, though not by co-parcenery,] may obtain the property ; and not 
{exclusively ] the son of a different mother.”} 


ANNOTATIONS. 

13. A half-brother, being again associated, &c.] This obscure text, darker even 
than the preceding one (§ 10.), admits of different interpretations, independently of 
variations in the reading, which also are numerous. It is necessary therefore for the 
understanding of the commentary, to exhibit a second version of the text, conformably 
with the interpretation of Cilapani: “ A half-brother, being again associated, may not 
take the succession of bis falf. rother : [the whole blood,] though not re-united, shall 
obtain the property ; not “hough united, the son of a different mother.” Raghunandana, 
in the Daya-tatva, remarl that the Mitakshar4 and Ratnakara concur in the same inter- 
pretation with Jimfita-vahana; from which he also does not substantially differ. 


* Y4jftevalkya, 2.139, > Orikishna. t Y4jttavalkya, 2, 140, 











: _ mother, but associated again in co-parcenery, shall 
14, Exposition first take the inheritance; not generally any As f- 
of it. brother [whether associated or separated*]. The 
latter part of the text is in answer to the question, 
whether, inheriting first, he excludes the whole brother or takes the 
succession jointly with him ? ‘ the whole brother, though not re-united 
in nery, shall take the heritage ’ (here the word whole brother is 
un od from the preceding sentence :) ‘ not exclusively the son of 
a different mother, though re-united. Or the term “ united” may 
signify whole brother [or united by blood.] Accordingly the text is so 
read in the citation of it by Jitendriya as a passage of Viddha YAjiia- 
valkya: and, in that case, the term “ associated” is understood from 
the preceding sentence. 


15. Therefore the half-brother, who is again associated in co- 


45. An associ. Parcenery, shall not take the succession exclusively ; 
ated half brother but the whole brother (shares it] though not associat- 
inherits with ed. Such is the meaning : and consequently the whole 
the unassociated brother, who is not re-united in parcenery, and the half- 
whole brother. brother, who is associated, should divide the succes- 


sion. Accordingly the author has employed the particle “ but” [with 
the connective sense+]. | 


16. An objection is stated by Crikara Micra. The maxim, that 

“ the re-united brother shall keep the share of his re- 

Ne united co-heir,” (§ 11.) is independent [of other pre- 

Y cepts,t] as it applies to the case of re-united half- 

brothers exclusively ; and, in like manner, the maxim 

that “ uterine [meaning the whole] brother retains the allotment of his 
uterine relation,” (§ 10.) bears no reference [to any other rule,] when 
it is applicable to the case of unassociated whole brothers only : but, 
when there is a half-brother associated and a whole brother unasso- 


ANNOTATIONS. 


14. The text is so read, | The reading here exhibited is sodaro nanyamatijab in- 
stead of sansfshto nanyamatrjali, The second verse of the stanza is read in the Kal- 
pataru ‘may not take the wealth of the half-brother,’ nanyodarya-dhanam haret, in 
place of nanyodaryo dhanam haret, ‘a half-brother, may not take the wealth.’ This 
reading is condemned by the author of the Ratnakara as unauthorized ; and Raghu- 
nandana, in the Diya-tatva, quotes the censure and apparently concurs in it. 


16. In the disquisition on the passage dvayol pranayanti.) This is the ninth (or, 
according to one reckoning, the seventh) adhikarana or topic in the third section of 
Jaimini’s seventh chapter. It is a disquisitjon on‘the interpretation of a passage of the 
Veda, which directs that a northern altar be prepared for the Chdturmfsya sacrifice, 
and forbids it at two of the four sacrifices comprehended under that designation; 
namely, at the Vaigvadeva and Cunasirfya: whence it is concluded, that, this ing an 
exception to the more general rule, the altar is directed to be employed under that 

eneral rule in the remaming two sacrifices only: viz., at the Vdruna-praghésa and 
Bi kamedha. The reasoning, introduced into this disquisition, is the groundwork of 
Grikrshna’s objection. See Mitakshar4, 9.1. 34. 





Crikishna, + Oriktsbna. t Grikishua, § Mim&nsa 7. 3. 9. 
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ciated, if the. two maxims be applied to this case in nence of 
finding oth descriptions of es then both ins ias ke effect 
with reference to each other. Now it is not right to maka the same 
rule operative with and without reference to another maxim ; for this 
argues variableness in the precept. Thus it is shown [by Jaimini,] in 
. : the disquisition on the passage dvayoh pranayanti,* 
a the Mi. that the prohibition, relatively to two sacrifices, of the 
1° * use of the uttara-vedi or northern altar directed ge- 
nerally for the four sacrifices [in which those two are 

comprehended], is not a prohibition [but an exception]; for, if the 
precept concerning the northern altar be taken with reference to the 
{denial, implying consequently] an option, in the instance of two sa- 
crifices, and be taken absolutely and without reference to any other 
maxim in the instance of the two other sacrifices, there would be va- 
riableness in the precept. So, in regard to the subject under considera- 
tion, the maxims, that “ the re-united brother shall keep the shares of 
his re-united co-heir,” and that “ the uterine [or whole] brother shall 
retain the allotment of his uterine relation,” (§ 10.) are applicable in 
those cases in which the rules are operative independently of any other : 
but, if there be a half brother associated and a whole brother unasso- 
ciated, the two rules are not applicable in this instance; and it would 
follow, that no one could take the estate [since there is no special pro- 
vision in the law for this case.t] Therefore [the true interpretation is, 
that, in the case stated,] where the associated half brother might be 
supposed to be heir of his associated parcener, under the mila, that “@ 
re-united brother shall keep the share of his re-united co-heir,” the 
maxim that “ the uterine [or whole] brother shall retain the allotment 
of his uterine relation,” serves as an exception to that rule. Thus the 
half brother, though associated, cannot be supposed to be heir, if there 
be a brother of the whole blood. Then how does the 
succession go? The whole brother, whether re-united 
or not re-united in co-parcenery, inherits the property. 


Crikara’s con- 
clusion. 


17. That is not congruent: for it is not true, that there is va- 

riableness in a precept, merely because two [rulest], 

which are severally applicable to two [cases§], become 
applicable in a single instance at the same time. 

18. Thus, in respect of the precepts enjoining the votary to bestow 

his whole wealth as a gratuity in one instance and no 

le Bf ra ee gratuity in the other, which are respectively appli- 

sirity of his se cable independently of each other, if either the priest 

soning. doing the functions of Udgatz, or the one performing 

| the office of Pratistotr, singly stumble [in passing 


17. Refutation 
of his objection. 


ANNOTATIONS. 


18. If either the priest doing the functions of Udgatr F Among the priests, who 
officiate at the sacri: called Jyotishtoma, one is termed Udgatt and another Pra- 
tistott. Inthe coun of the ceremony the priests proceed from one apartment named 





* Mimansé, 739. + Crikiehna, + Achyuta and Criktslna. § Lbid. 


from the one apartment to the other, at the celebration of the sacrifice 
called Jyétishtoms * but, if both those priests should stumble at the 
game timé, neither injunction would be applicable; for that would be 
a variableness in the precept. 


In like manner, under the precepts, which direct the priest 
| to touch an oblation with the prayer denominated 
ee vs further Chéturhotra at the full mopn, and with the prayer 
iis termed Pajichahotra at the new moon; an oblation of 
curds consecrated to Indra is understood in the sacrifice named 
Up&ncu-y&ga, and an offering of milk consecrated to Indra is similarly 
understood at the Agnishomiya sacrifice; and, both precepts being 
thus severally applicable in those instances, neither of them woul 
take effect at the Agneya sacrifice, since there would be variableness in 
the precept if both were applied to this case. 


20. Therefore, the definition of variableness in a precept is its 
being a positive injunction without reference to an 
20. The in- opposition in one instance, and [an eventual one] wit 
stance referred to yeference to the opposition of a different precept in 
another instance. thus, in the example stated (§ 16), 
the prohibition bears reference to the injunction con- 
cerning the altar, expressed in these words “ At this sacrifice prepare 
the uttara-vedi.” Without opposition to that [injunction{], it would 
be no precept. Therefore it is a command which bears reference to 
the injunction respecting the altar. Nor is it in constant opposition 
to it: for, were it so, the prohibition [as well as the injunction§] would 
be useless ; since, without the prohibition [and injunction,{] the omis- 
sion of the altar might be deduced [from the silence of the law]. 
Therefore, even the injunction concerning the altar is a command 
which bears relation to the contrary prohibition ; but, in regard to 
two of the periods of sacrifice, it is independent of any other rule. 
Consequently there is variableness in the precept; and an alternative 
must be inferred. But, in the case of any thing supposed as a matter 
of spontaneous option, a prohibition is an absolute forbiddance : for the 
occasional omission of the act was inferrible without the aid of an 
express prohibition. 


ANNOTATIONS. 


Havirdhanin to another denominated Haviipavam&na. During their progress, if the 
Udgatt happen to stumble, the votary is enjoined to bestow his whole wealth in a 
gratuity. But, if the Pratistott fall, the ceremony is terminated without any gratuity, 
or with a trifle only ; and the sacrifice is to be recommenced. 


19. The prayer denominated Chéturhotra.] Beginning with the words Pithvi 
hota. One, being four times called by Prajipati under the designation of atman or 
soul, replied in the words of this prayer. Hence he is named chaturhuta ‘ four times 
called ? and, for the sake of mystery, chaturhott; from which the name of the prayer 
is derived. Taittirfya Brabmana ; and Madhava on Mimnsi. 3. 7. 4.) 


The prayer termed Paiichahotra.] It begins with the words Agnih hota. 


* Criktshna dc. + Chidamani, t 
§ Achyata. J Achyuta, 
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21. Accordingly [since there is variableness in the precept, when. 

a general and a particular rule, or injunction and pro- 

A further hibition, are sometimes applicable in the same instanre, 

illustration by an bat noe when+ ical \ re Aenean leas 

example. ut not when two particular rules are so ;* or since’ a 

rohibition, which is constant, is inferrible without 

the aid of either injunction or prohibition ;+ the passage, which direet 

that the Shoasin shall be taken, and that it shall not be taken, [at an 
Atir&tra sacrifice,} constitute an alternative. 


22. But according to the doctrine of those, who affirm, that an 

22, An ob; alternative is inferred by this reasoning ; namely that, 
. Anobjec- * aoe ae : ae 

since a prohibition implies a previous supposition [to 
the contrary,] the [negativet} precept does not obviate 
the cause ; an alternative would be inferrible even in the instance of 
a prohibition concerning that which was suggested only as a matter of 
spontaneous choice : for example, the passage which expresses “ The 
priest makes not two [portions of an oblation of liquid butter] when 
a victim is offered ; i at the sacrifice with acid asclepias :’] and 
other similar passages. 


23. Moreover, since an effect cannot preclude its own cause, how 
93. A further C20 there be in one case opposition [which is necessary 
to constitute an, alternative ?] for the preeepts are not 
equipollent. But, admitting that such is the nature 
of prohibition, that it eradicates its own cause; it should eradicate it 
altogether, for [the precept, which suggested] the previous supposition, 
is of inferior cogency. 


tion obviated. 


reason. 


ANNOTATIONS. 


In the sacrifice named Upansu-yaga ] Sacrifices are directed to be performed at 
the full aud change of the moon. ‘The Upausu-yaga is one of those to be celebrated at 
the full moon and the Agnfshomfya at new moon. Curds constitute the oblation at 
one, and milk at the other of these sacrifices. The A'gneya appertains to both periods ; 
and both kinds of oblations are to be made on that occasion. 


2]. Passage, which direct that the Shodasin shall be taken J] One passage of the 
Veda expresses “‘At the Atiratra take the Shodasin;” another, on the contrary, pro- 
vides “ At the Atiratra take not the Shodasin.” It is inferred, that an alternative 
must be admitted; and that the Shodasin may optionally be used or not at the cere- 
mony called Atiratra, (Jaimini’s Mimansa 10. &. 4.) 


Shodasin is a name for a vessel of a particular description. (Qriktshna. 


It is a woaden bowl employed at sacrifices in which the juice of acid asclepias 
is drank ° 


_ 22, The passage which expresses “the priest makes not two portions, &.” 
This passage, with the sequel of it which is here inserted between byphens, forms the 
subject of a disquisition in Jaimini’s Mimans&. (10. 8.3) 


23. The precept Vre not equipollent.) The author here alludes to a passage of 
Gautama: “Ifthere be »ntradiction between equal authorities, an option is inferred.” § 
Achyuta, Grikishna &c. 








* Grikishna. tAchyuta, | = ¢ Achyvta, § Gautama, }. 4. 


: , that this prohibition concerns the suppdsition 
“94, Another Of Something which spontaneous choice may ““~=-"" 

argument refuted. @nd is not a forbiddance of any thing deduced from 

a precept. That is an assertion which argues extreme: 
ignorance : for it would follow, that an alternative does not exist; 
since the practice of what is commanded by precept, and the prohibi- 
tion of a practice not commanded by precept, cannot be in opposition 
at the same time. The prohibition too would not be essential to the 
act of religion, since the practice of something suggested by spontane- 
ous choice is not supposable as an essential part of a religious act. 


_'« 95, Therefore, [since the opposite opinion is erroneous,*] an 

95. Conclusion alternative is inferred [not in the manner there pro- 
against Crikara’s posed, butt] according to the reasoning set forth by 
reasoning. us [viz., that, if the prohibition be constant, both in- 
junction and prohibition would be unnecessary ; and, if the injunction 
were invariably cogent, the prohibition would be vain.{] But let 
that be ; for why expatiate 4 


26. As for the remark of the same author, who says (§ 16.) that 
96. Hisinfer. . i there be a half brother associated and a whole 
ence is wrong; | brother unassociated, in which case the half brother 
might be supposed to be the heir under the rule, that 
‘a re-united brother shall keep the snare of his re-united coheir;’ 
(§10.) then the maxim, that the uterine [or whole] brother shall retain 
the allotment of his uterine relation, (§ 10.) serves as an exception to 
that rule; That is unsuitable, for, in this very caye, the rule concern- 
ing the re-united co-heir might on the contrary serve as an exception 
to the maxim, that “the uterine [or whole] brother shall retain the 
allotment of his uterine relation,’ under which the whole brother 
might be supposed to be the heir: since there is not in this instance 
any ground of preference. 


27. But this author's interpretation of the text “ A half brother 

97, And the being again associated, &c. (§13), as explanatory of 

purport of the the passage “ a re-united brother shall keep the share 

text, as stated by of his re-united co-heir,” is quite wrong : for, the in- 

him. tended purport being conveyed in that text, the pass- 
age in question would become superfluous. 


28. Moreover the exposition of the text [by Crikara§], as signi- 
ee fying ‘ Let not the half brother, who isan associated 
the Palerpretation half brother, take the estate; but the whole brother, 
of it,.is erropeous, (this term is understood,) who is not re-united, shall 
positively take it; a son pf a different mother, though 


ANNOTATIONS. 


24. Cannot be in opposition at the same time. ‘ Or may subsist in the same in- 
stance.’ For Grikishna notices two readings of this passage: Upasanhdrdé-sambbavat 
and Upsanbara-sambhavat. 


* Oriktshna. T 
Crikishna and Achyata, . § Grikishna and Achyuta. 
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. ‘inherit ; ‘is also erroneous, for the .._.. term: “half- 

in the first Vande of the text, is needlessly repeated ; andthe 
phrase ‘ son of a different mother, in the latter part of it, becomnda 
superfluous ; and the particle api is taken in the sense of positively: 


Besides, under the interpretation of the passage —__ 

99. His expo. the uterine [or whole] brother as an exception to ___ 
sition leaves a Claim of the associated half brother if a whole brother 
case unprovided unassociated exist ; and its consequent inapplicableness 
for. to the case of a whole brother and half-brother both 
unassociated ; these would have an equal right of succession [under the 
general maxim, that brothers shall inherit; section 1. § 4.* since no 
distinction is specified :t] or else the property would belong to neither 
of them [if the general rule be explained a the particular one.t] 


30. But, if the passage concerning the uterine [or whole] brother 

30. Orelse the be applicable to this case also, [taking the term 
objection alleged “uterine” as intending such a brother generally, whe- 
by him may bere- ther associated or unassociated,§] then the objection 
torted. of variableness in the precept may be retorted on you; 
for the passage, concerning the re-united brother, bears reference to 
opposition in one case, [in that of the associated half brother and unas- 
sociated whole brother ;||] ands bears no reference to opposition in 
another case, [in that of a whole brother and half-brother both unasso- 
siated :{] in like manner as it is declared, that the general rule for 
preparing the vedi or altar at a sacrifice with the Soma plant, must be 
understood as applicable to sacrifices in which the use of the altar has 
not been otherwise directed ; since there would be variableness in the 
precept, if it operate in the case of the Dikshiniya and other similar 
sacrifices, in bar of a command forbidding the altar suggested by the 
extension of a rule [concerning sacrifices celebrated at the full moon,]} 
but in other instances operate without bar to any thing else. 


31. But, according to our interpretation, there is no variableness 

31. Itisnota in the precept, even as that is understood by Qrikara: 
valid objection to for the passages concerning the re-united brother and 
the proposed con- the uterine lee whole] brother (§ 10.) are relative seve- 
te ae rally to different cases; and that regarding “a half 
brother again associated” (§13.) declares the equal participation of a 


ANNOTATIONS. 


30. At asacrifice with the Soma plant.] It is a general rule, that an altar is to 
be used at sacrifices in which the Soma oy Asclepias acida is employed. An altar is 
also directed to be provided at sacrifices celebrated at the full of the moon. By exten- 
sion of this rule to the Dikshinfya, which is one part of the sacrifice to be celebrated 
at that period, the use of the altar is deducible from this as well as from the general 
rule abovementioned. Now, since the injunction is unnecessary as regarding what is 
otherwise known, it i },upposed, that, to give operation to the injunction in this case, 
it must be taken as a ‘\r to the inference deducible from an extension of a different 
rule. Hence it is considered liable to the objection of variableness, 


* Achyuta. t Griktshna. t Griktshna and Achyuta. 
§ Criktshna. | Griktsbna. 7 
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brother unassociated and a half brother associated. Thus the 
meaning of the first of that text is, ‘a half brother, being re-unit- 
ed in oo-parcenery, shall take the succession, although a whole brother 
not re-united exist; but a half-brother, who is not re-united, shall not 
inherit. The latter part of the text isin answer to the question, does 
not the whole brother inherit in that case? ‘Though not re-united, the 
whole brother (this term is understood) shall take the heritage; and 
not exclusively the son of a different mother who is again associated. 
But it shall be taken and shared by both.’ Thus the alleged variable- 
ness in the precept is obviated. 


32. So Manu likewise shows the same rule of succession. “ His 

$2. Apassageof uterine brothers and sisters, and such brothers as were 

Manuconfrmsthe re-united after a separation, shall assemble together 
interpretation. and divide his share equally.”* 


33. Reciprocation being indicated by the plural number, in the 
38, Exposition ‘erm “uterine brothers,” as respecting these ex- 
of bis text ‘and Clusively; and in the words “brothers re-united,” 
refutation of a as relating to the half-brothers; the words “assem- 
coutraryinference ble together’ are properly employed to mark associ- 
oma . ation of both [descriptions of brethren ;+] for they 
would otherwise be unmeaning terms. Therefore it is from mere ignor- 
ance that it has been asserted, that both [do not inherit together,t] 
‘because reciprocation is not expressed by the text. Moreover, since 
the text exhibits the conjunctive particle “and,’ in the phrase “and 
such brothers as were re-united, &c.” and the rule [of grammar] ex- 
presses, that a ae compound is used when the sense of the 
conjunctive Lear eis denoted ;§ the assertion, that reciprocation is 
not expressed by the text, would imply, that even the conjunction does 
not bear that sense [viz., the sense of reciprocation. ||] 


34. Therefore, if whole brothers and half brothers only [not re- 
84. The whole United brothers of either description?] be the claim- 
brether inherits 22ts, the succession devolves exclusively on the whole 
in preference to brothers. Accordingly Vihat Manu says, “Ifa son of 
a half-brother, if the same mother survive, the son of her rival shall not 
neitherbere-unit- take the wealth. This rule shall hold good in regard 
: A passage of to the immoveable estate. But, on failure of him, 
Vihat Manu con. {the half-brother] may take the heritage.” 
firms this. 


45. This rule shall hold good in regard to the immoveable estate. } 

55. It relates to is rule is relative to divided immoveables. For, 
divided immove- immediately after treating of such [property,] Yama 
ables. says, “The whole of the undivided immoveable estate 
A corresponding ins to all the brethren; but divided immove- 
passage of Yuma. a btes.must on no account be taken by the half-brother.” 


* Manu, 9. 212. t Griktshna. t Achyuta, 
2, 2. 29. | Achyuta and (rikishna. q bid. 
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36. All the brethren.] Whether of the whole blood. or of the 

athe suc. Dalf-blood. But, among whole brothers, if one be,xe- 
coeuon devolves United after separation, the estate belongs to him. If 
on the re-united an unassociated whole brother and re-united half-bro- 
whole brother in ther exist, it devolves on both of them. If there be 
preference foone only half-brother, the property of the deceased must 
Bop te nnitew be assigned in the first instance toa re-united one; 
but, if there be none such, then to the half-brother who is not re-. 
united, 


37. Accordingly the plural number is employed* 
rey a ae in the term “ brothers,” (sect. 1. § 4.) for the purpose 
ral number in a of indicating the succession of all descriptions of them, 
ate a in the order here stated. Else it would be unmean- 

e G4) 


88. The text, “a re-united [brother] shall keep the share of his 

38, The passage re-united co-heir,’ (§ 10) is intended to provide a 

under considera. special rule governed by the circumstance of re-union 

(§ 10.) provides a after separation, and applicable to the case where a 

special rule. number of claimants in an equal degree of affinity 
occurs. 


39. Hence, if there be nag dart between claimants of equal 
$9. Itisapplica. degree, whether brothers of the whole blood, or bro- 
ble to nephewand thers of the half-blood, or sons of such brothers, or 
uncles, as wellas uncles, or the like, the re-united parcener shall take 
to brothers. the heritage: for the text does not specify the parti- 
cular relation; and all [these relations] were premised in the preced- 
ing text (sect. 1. § 4.+); and a question arises in regard to all of them. 
nails the text must be considered as not relating exclusively to 
brothers. 


40. Thus the brother’s right of succession has 


40, Conclusion. : 
eee been explained. 


SECTION VI. 
On the Nephew's right of succession,—and that of other heirs. 


1. On failure of brothers, the brother’s son is heir: for the text 
1. After bro- Of Vishnu, having declared “it goes to the brothers,” 
there, nephews in- proceeds “After them it descends to the brother's 


ANNOTATIONS. 


36. All the brethrea.] Effects other than immoveables go to the brothers of the 
whole blood whether separated or unseparated. Ragh. DAya-tatva. 


* Vide Sect. 2. § 27. + Crikishna, t Sect. 1. $5. 


2. Among these, the succession. devolves first on the son of a 
2. The whole Uterine {or whole] brother, but, if there be none, it 
blood first, and passes to the son of the half-brother(a). For the text 
then the half- expresses, “An uterine [brother] shall retain or deliver 
blogd. the allotment of his uterine relation” (sect. 5. § 10). 
Indeed the son of the half-brother, being a giver of oblations to the 
father of, the late proprietor, together with his own grandmother, to 
the exclusion of the mother of the deceased-owner, is inferior to a son 
of a whole brother [who is the giver of oblations to the grandfather in 
conjunction with the mother of the deceased*]. 


3. Nor can it be pretended that the stepmother, grandmother and 
8 Stepmothers great grandmother take their places at the funeral re- 
: pmothers : : nee - 
do not participate, past, in consequence of [ancestors being deifiedf] with 
like the natural their wives: for the terms “ mother” [grandmother and 
mother, inthe fu. great grandmother?] &c. [in such texts as the follow- 
neral oblations, ing||] bear the original sense of ‘ his own natural mo- 
ther,’ ‘ father's natural mother; and ‘ grandfather’s natural mother ; 
and it is by those terms that they are described as taking their places 
at the funeral repast. Thus it is said, “ A mother tastes with her 
husband the funeral repast consisting of oblations to the manes; and 
the paternal grandmother with her husband ; and the paternal great 
grandmother with her's.” But the jntroduction of stepmothers and 
the rest to a place at the periodical obsequies, is expressly forbidden. 
Thus the sage declares, “ Whosoever die, whether man or woman, 
without male issue, for such person shall be performed funeral rites 
peculiar to the individual, but no periodical obsequies.” 


4. Besides, the command for the celebration of the funeral repast 
4 Ab would he in honour of ancestors with their wives, is of invariable 
exigency ; as it is universally acknowledged : but, since 
there are not stepmothers in every instance, the pre- 
cept must relate to the natural mother ; for the association of the va- 
riable and invariable exigency of the same command would be a con- 
tradiction. | 
5. Since the paternal uncle, like the nephew of the whole blood, 
5. The pater. Offers two oblations, which the owner was bound to 
nal uncle has not present, to two ancestors with their wives, should not 
equal pretensions the succession devolve equally on the uncle and 
with the nephew. nephew of the late proprietor? The answer is, the 
paternal uncle is indeed a giver of oblations to the grandfather and great 


a contradiction, 


ANNOTATIONS. 


_ Q. For the. text expresses “An uterine brother,” &c.] Although there be no text 
which declares the right of a nephew of the whole blood before a nephew of the half-blood ; 
yet, under the passage cited, which shows, that in the case of brothers, the whole blood 
excludes the half blood, it is reasonable, that the son of an excluded person should be 
debarred by the son of the person who exeludes him. Griktshna and Achyuta. 





ac a I a a a DR RSI IR REED 
 ® Griktshna. { Griktshns and Achyuta. 
Criktehna and Acbyuta. | Orikishna, 


See 1 Morl, Dig, 313, 324.—Zd. 
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grandfather of the proprietor ; but the nephew is giver of two oblations - 
to two ancestors including the owner's father who is principally con- 
sidered. He is therefore a preferable claimant, and inherits before th 
uncle(a). : 
6. Accordingly [since superior benefits are conferred by such a 

6. Even the successor*,] the brother’s grandson excludes the pater- 
brother's grand- nal uncle; for he is a giver of oblations to the deceased 
son inherits be- owner's’ father(b) who is the person principally consi- 
fore him. dered. 


7. But the brother's great grandson, though a lineal descendant — 
7. But thebro. Of the owner's father, is excluded by the paternal 
ther’sgreat-grand- uncle: for he is not a giver of oblations, since he is 
sonisexcluded,as distant in the fifth degree. Thus Manu says, “ To 
too remote. three must libations of water be made, to three must 
oblations of food be presented ; the fourth in descent is the giver of 
those offerings: but the fifth has no concern with them.” By this 
passage the fifth in descent is debarred. 


8. But, on failure of heirs of the father down to the great-grandson, 
8. The sister's it must be understood, that the succession devolves on 
son also inherits the father’s daughter’s son [in preference to the uncle ;+ 
before the uncle. in like manner as it descends to the owner's daughter’s 
son [on failure of the male issué, in preference to the brother.]}(c) 


9, The succession of the grandfather's and great-grandfather’s 

9 8 lineal descendants including the daughter’s son, must 
. So the daugh- i d . - 

ter’s son of the be understood ina similar manner, according to the 

grandfather and proximity of the funeral offering: since the reason 

great-grandfather stated in the text “for even the son of a daughter de- 

are the last He livers him in the next world, like the son of a son,”§ 

Nin Aa sever’ is equally applicable; and his father’s or grandfather's 

daughter's son, like his own daughter’s son, transports 

his manes over the abyss, by offering oblations of which he may partakc. 


10. Accordingly Manu has not scparately propounded their right 
"10. Manu and Of inheritance: for they are comprehended under the 
Yajfiavalkya have two passages, “To three must libations of water be 
not specified, but made, &c.’|| and “To the nearest kinsman (sapinda) 
no “ee the inheritance next belongs." Y&jfiavalkya likewise 

"uses the term “ gentiles” or kinsmen (gotraja)** for the 


ANNOTATIONS. 

8. In the manner as it descends to the daughter’s son.] Although the succession 
ought previously to devolve on the sister, as it goes to the daughter before the daugh- 
ter’s son, nevertheless she is exclided from the succession because she is no giver of 
oblations at periodical obsequies ; being disqualified by sex. But the daughter's re 
of inheritance before the daughter’s son takes effect under the special provisions of an 
express text (Sect. 2.§14.) Qrikishna. 


* Qriktshna, + Manu, 9. 186. Vide supra. Sect. 1. § 40, 
¢ Achyuta and y ¢fkishna. § Manu, 9. 139, | Manu, 9. 186. 

“I Manu, 9. 187. Vide infra. § 17 and 18. **® Vide Sect.1. § 4, 
(2) See 1 Morl. Dig. 328.—Zd. (4) Sec 1 Strange, H, L. 38.. 


(¢) See 1 Morl. Dig. 396, 328,—. 
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urpose of indicating the right of inheritance of the father’s and grand- 
father’s daughter's son, as sprung from the same line, in the relative 
order of the funeral oblation ; aad for the further purpose of excluding 
females related as sapindas, since these also sprung from the same line. 


11, Accordingly [since they are excluded.]* Baudhéyana, after 
HW. In i remising “ A woman is entitled,” arr “not to the 
. In general a ; caeanes 

female is incapa- heritage ; for females, and persons deficient in an organ 
ble of inheriting. of sense or member, are deemed incompetent to in- 
But a widow, herit.” The construction of this passage is ‘a woman 
a daughter and is not entitled to the heritage.’ But the succession of 
“the widow and certain others [viz., the daughter, the 
mother and the paternal grandmother,t] takes effect 

under express texts, without any contradiction to this maxim. 


12. On failure of any lineal descendant of the paternal great- 
12. Onfailure of @tendfather, down to the daughter's son, who might 
the paternal line, Present oblations in which the deceased would parti- 
the property de- cipate; to intimate, that, in such case, the maternal 
volves on the ma- uncle shall inherit in consequence of the proximity of 
ternal kindred. oblations, as presenting offerings to the maternal 
grandfather and the rest, which the deceased was bound to offer, Y4j- 
fiavalkya employs the term, “ cognates’ (bandhu.)§ But Manu has in- 
dicated it only by a passage declaratory of succession according to the 
nearness of the oblation. 


13. Since the maternal uncle and the rest present three oblations 

13. For the pro- to the maternal grandfather and other ancestors, which 
perty should beso the deceased was bound to offer, therefore the property 
applied to the spi- should devolve on the maternal uncle and the rest: for 
ritual benefit of it is by means of wealth, that a person becomes a giver 
the deceased : of oblations. Two motives are indeed declared for the 
acquisition of wealth: one temporal enjoyment, the other the spiritual 
benefit of alms and so forth. Now, since the acquirer is dead and can- 
not have temporal enjoyment, it is right that the wealth should be 
conformable with applied to his spiritual benefit. Accordingly Vrhas- 
texts of Vthaspati pati says, “ Of property which descends by inheritance, 
and A’pastamba. half should carefully be set apart for the benefit of the 
deceased owner to defray the charges of his monthly, six-monthly 
and annual obsequies.” So A’pastamba ordains, “Let the pupil or the 
daughter apply the goods to religious purposes for the benefit of the 
deceased.” By saying to defray the charges of his monthly, &c. obse- 
quies” his participation, and by directing “religious purposes” his 
spiritual benefit, are stated as reasons. Accordingly the sage says, 
“ Wealth is useful for alms and for enjoyment.’ It 1s reasonable, there- 


ANNOTATIONS. 


_1l. Fomales are deemed incompetent to inherit.] Whether bearing the same or 
a different family name. Therefore the son’s daughter has no right of inberitance. 
Ragh. on Daya-bhiga 


* Crikishna. + Acbyuta and Crikishna, § Vide Sect. 1 § 4. 
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fore, that, on failure of kindred who might present oblations in 
he would participate, the succession should devolve on the m: 
uncle and the rest, who present oblations which he was bound to 


Accordingly [since the succession devolves on heirs down to 

14. After the the maternal uncle and the rest, in the order of obla- 

kindred on the tions in which the deceased may participate, or which 

mother’s side, the he was bound to offer ;*] Manu, considering that pur- 

distant kinsman port as sufficiently indicated by the two passages above 

re . accord- ited, “To three must libations be made, &c.” “To the 

of Many. © © nearest kinsman the inheritance next belongs ;” (vide 

§ 7 and 17.) proceeds thus, “ Then, on failure of such 

kindred, the distant kinsman shall be the heir, or the spiritual protec- 
tor, or the pupil.”+ 


15. The distant kinsman (sakulya) is the descendant of the pa- 

15. He is the termal grandfather’s grandfather or the remote ances- 
descendant of tor. Such relatives are denominated Saménodakas. 
the grandfather’s Their order of succession is in the series as exhibited. 
grandfather or re- Qn failure of such heirs [down to the Sam&nodakaj{] 
—_—~ ~ succession devolves on the spiritual preceptor, the 


preceptor or the 
pupil. . 


16. Otherwise [if the text of Manu do not intend the maternal 

16. Such must UBCle and the rest,§] how is the admission of maternal 
be Manu’s inten. Uncles and others affirmed without contradiction to 
tion. Manu? Therefore this meaning is intended by him in 
the passage above cited ; and there is no contradiction. 


17. Accordingly, having declared, while treating of inheritance, 

17. As appears ‘lo three must libations of water be made; to three 
from several pas- must oblations of food be presented ; the fourth in des- 
sages. -cent is .the giver of those offsprings; but the fifth has 
no concern with them ;”|| he adds “To the nearest kinsman (sapinda,) 
the inheritance next belongs; for the purpose of showing, that the 
fifth in descent, not being connected even by a single oblation, is not 
the heir, so long as a person connected by a single oblation, whether 
sprung from the father’s or the mother’s family, exists. Otherwise, 
since the relation of sapinda has been declared by a distinct text, 
(“ Now the relation of sapinda or men connected by the funeral cake, 
ceases with the seventh person ;”**) and the right of the fourth in des- 
cent to inherit is declared by the text “To the nearest kinsman the 
inheritance next belongs;’¢+ the ge, which begins “To three 
must hbations be made, &c.”{t a be superfluous. It cannot be 
said, that it is intended to direct the celebration of funeral repast in 
honour of three ancestors: for it is inserted in the midst of a disquisi- 
tion concernin },inheritance; and the funeral repast is ordained by a 


* Orikishna. + Manu, 9. 187. Vide infra. § 21 t 
§ Griktshna. {| Manu, 9. 186. “| Manu, 9. 187, 
** Manu, 5.60, ++ Manu, 9. 187. tf Manu, 9, 186. 


text: Thus Manu says, “Let the householder honour the 
_ duly studying the Veda; the gods by oblations to fire as or- 
dained by law; the manes, by pious obsequies; men, by supplying 
them with food ; and spirits, by gifts to all animated creatures.’* 
18. Nor should it be pretended, that the text [of Manu, “To the 
18. Nearest of nearest sapinda, &.,” § 17.+] is intended to indicate 
kin is not by nearness of kin according to.the order of birth, and 
birth. not according to the presentation of offerings: for the 
order of birth is not suggested by the text. But Manu, declaring, that 
oblations of food, as well as libations of water, are to be offered to 
three persons, and that the fourth in descent is a giver of oblations, 
but neither is the fifth in ascent a receiver of offerings nor the fifth in 
descent a giver of them, thus declares nearness of kin, and shows that 
it depends on superiority of [benefits byt] presentation of oblations. 


19. Therefore a kinsman who is allied by a common oblation as 
19. The kindred Presenting funeral offerings to three persons in the fami- 
on the mother’s ly ofthe father, or in that of the mother, of the deceased 
side therefore in- owner, such kinsman having sprung from his family 
herit ; though of different male descent, as his own daughter’s 
son or his father’s daughter’s sun, or having sprung from a different 
family as his maternal uncle or the like, [is heir :§] and the next (“To 
three must libations of water be made,” &c. §7.) is intended to pro- 
pound the succession of such kinsmen; and the subsequent passage 
(“To the nearest sapinda, &c. § 17.) must be explained as meant to dis- 
criminate them according to their degrees of proximity. 


20. The order of succession then must be understood in this 

90. On failure ™e@nner: on failure of the father’s daughter's son or 
of paternal kin. Other person whois a giver of three oblations (present- 
dred connected ed to the father, &c.,) which the deceased shares or 
by funeral obla- which he was bound to offer, the succession devolves 
tons. in the next place on the maternal uncle and others 
[namely his son or grandson||] who offer oblations to the maternal 
grandfather and the rest which the deceased was bound to present(a). 


21. But on failure of kin in this degree, the distant kinsman 

91. After them (Sakulya) is successor. For Manu says, “Then, on 

the distant kin- failure of such kindred, the distant kinsman shall be 
the heir, or the spiritual preceptor, or the 


ANNOTATIONS. 

20. The succession devolves in the next place on the maternal uncle, &c.] On 
failure of persons who are givers of oblations in which the deceased may participate, 
the kinsman [that is, the maternal grandfather, or maternal uncle, and +0 forth] is 
heir. Here also, as in the instance of the father and paternal ancestors, if the maternal 
grandfather be living, he is heir ; but, on failure of him, the maternal) uncle and other 
maternal kindred in order; for they present oblations, which the deceased was bound 
to offer. Ragh. Daya-tatva. 


‘The distant kinsman is one who shares a divided oblation.] Thesakulya is of 
two descriptions ; descending and ascending. The first intends the son of the great 


* Manu, 3.81. +f Achyuta, jf Achyuta.  §Crikishna, | Uriktshna. 
Manu, 9. 187, Vide Supra. § 14. (a) See 1 Morl, Dig. 329.— Fa. 
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The distant kinsman (sakulya) is one who shares a divided oblation 
(sect. 1. § 37.) as the grandson's grandson or other descendant within 
three degrees reckoned from him ; or as the offspring of the ~~ 
father’s grandfather or other remoter ancestor. 


22. Among these claimants [whether ascending or descending,]* 

92. First the the grandson’s grandson and the rest are nearest, since 
grandson’s grand- they confer benefits by means of the residue of obla- 
son rps his des- tions which they offer. [These descendants are there- 
trea sdescen- fore heirs.t] On failure of such, the offspring of the 
dantsofthegrand- paternal grandfather's grandfather inherits in right of 
father’s grand- oblations presented to the paternal grandfather’s grand- 
father, &. father and other ancestors who are sharers of the 


residue of oblations which the deceased was bound to offer. 


23. Ifthere be no such distant kindred, the Sam&nodakas, or 
95 Nextremote Kinsmen allied by common libation of water, must be 
indped. admitted to inherit, as being signified by the term 
sakulya [conformably with Baudhayana’s explanation 

of it: sect. 1 § 37.4] 


24. On failure of these, the spiritual preceptor [or instructor in 
24. Afterthese, knowledge of the veda§] is the successor. In default 
the preceptor, of him, the pupil [or student of the veda] is heir: by 
pupil and-fellow- the text of Manu, “or the spiritual preceptor or the 
arivent upil.” (§14.) On failure of him likewise, the fellow- 
student ; by the text [of Y4jfiavalkya] “a pupil and a fellow-student.” 
(sect. 1. § 4.) 
25. In default of these claimants, persons bearing the same 
95. Then ver. ‘@mily name (gotra) are heirs. On failure of them, 
Gna. beac aa persons descended from the same patriarch are the suc- 
samefamilyname; cessors. For the text of Gautama expresses “ Persons 
and descendants allied by funeral oblations, family name and patriar- 
from a same chal descent, shall share the heritage [of a childless 
Ee man ; or his widow shall partake.” || | 


26. On failure of all heirs as here specified, let the priests take the 
estate. Thus Manu says, “On failure of all those, the 

ee Bréh- awful heirs aré such Br&hmanas, as have read the 
—_ three vedas, as are pure in body and mind, as have 


ANNOTATIONS. 
grandson and the reat to the third degree in the descending line ; the other signifies the 
great-prandfather’s father and other ancestors to the third degree in the ascending line. 
Griktshna, Karma-sangraha. . 

25. Or his widow shall partake.] The passage, as cited in the text, was incom- 
plete : the compiler having omitted the close of it, which is declaratory of the widow's 
participation. The defect of the quotation has been su plied. As the original passage 
stands in Gautame’s institutes, it is not easily recqncilable with Jimtita-v4hana’s doc- 


trine of the widow’s L,eferable title. 

26. Virtue whi. would be extinguished, &c.] This differs from Kullika-bhatt a’s 
interpretation, which makes the passage relate to funeral rites: “thus the rites of 
obsequies cannot fail.” 


*Criktshna. + Crikishna, ft Achyuta. § Griktshna. || Gautama, 28. 19. 
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subdued their passions. Thus virtue is not lost.’* Virtue which would 
be extinguished by the ample enjoyment [of its reward,] but is 
renewed by the acquisition of fresh merit through the circumstance of 
his wealth devolving on Bréhmanas, is not lost. Here also the author 
indicates the appropriation of the property for the benefit of the 
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deceased. 


27. In default of them, the king shall take the wealth : excepting 


27. Lastly the 


however the property of a Brahmana. A failure of 
descendants from the same patriarch and of persons 
bearing the same family name, as well as of Braéhmanas, 


must be understood as occurring when there are none inhabiting the 
same village : else an escheat to the king could never happen. 


28. Ifthe right of the father’s daughter’s son, and of the maternal 


28. Unless this 
doctrine be ad- 
mitted, the ma- 
ternal uncle and 
the rest, not being 
specified, would 
have no right of 
inheritance. 


and cognates” (sect. 1. § 4). 
they have been indicated by Manu in this text (§ 7). 


uncle and the rest, be not considered as intended by 
the text, “To three must libations of water be made, 
&e., (§ 7.) they would have no right of succession, 
since they have not a place among distant kinsmen and 
others, whose order of succession is specitied. Nor can 
this be deemed an admissible inference, since they are 
indicated by YAjnavalkya under the terms “Gentiles 
Consequéntly it must be affirmed, that 
Therefore such 


order of succession must be followed, as will render the wealth of the 
deceased most serviceable to him. 


29. Accordingly [since inheritance is in right of benefits conferred, 


29. On the same 
principle of inhe- 
ritance in il of 
benefits conferred, 
* the equal suc- 

leian' of the 
json and 

7 -grandson 
justified ; as well 
as the exclusion 
of the two last, if 
their fathers be 


living. 


and the order of succession is regulated by the degree 
of benefit ;[} the equal right of the son, the son’s son 
and the son’s grandson, is proper: for their equal pre- 
tensions are declared in the text, “By a son a man 
conquers worlds,’ &c. (sect. 1.§ 31.) and in other 
similar passages(a). They equally present oblations to 
the deceased. Hence also the grandson and great- 
grandson, whose fathers are living, do not inherit, for 
they do not confer benefits, since they are forbidden to 
celebrate the periodical obsequies by skipping the sur- 
viving father ; the law providing, that oblations shall 
not be presented, overpassing a living person. Other- 


wise these [sons and grandsons, whose fathers are living,t] would have 
the same right of inheritance with those whose fathers are deceased, 
Or the son alone would inherit as nearest of kin in the order of birth, 
to the exclusion of the son’s son and son’s grandson. Neither is there 
any express text declaratory of the equal rights of three descendants, 
son, grandson and great-grandson. erefore it must be inferred, that 
the parity in their right of inheritance arises from the equal benefits 
conferred by them. 





* Mann, 9. 188. + Crikishna. 
(a) See 1 Strange, H. L. 127, 128.—-Zd. 


¢ Achyuta and Crikishna, 
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30. In every 30. In like manner the appropriation of th 
se the wealthis wealth of the deceased to his benefit, in the 
; prpreee which has been stated, should in every case be 
serviceable tothe 2ccording to the specified order. 
ased. 


dece 


31. This doctrine, [that inheritance is deducible from reasonin 

31. Manuand and fourided on services rendered,*] must be admitte 
the rest assent to to have the assent of Manu and other sages: for there 
this doctriue. can be no other purpose of propounding, under the 
head of inheritance, the superior benefits derived from sons and the 
rest ; and the exoneration of the father from debt is stated as a reason 
for the son’s inheriting : (“ By the eldest son a man is exonerated from 
debt to his ancestors ; therefore that son is entitled to take the heritage.” 
Sect. 1. § 32.) redemption also is exhibited as a cause of succession to 

roperty : (“Even the son of a daughter delivers him in the next world 
ike the son of a son.”+) and there is no other reason for the equal right 
of inheritance of three descendants, the son and the rest, besides their 
deliverance [of their anccstors ; ] and the passage, “To three must 
libations of water be made, &.” (§ 7.) would be unnecessary [if such 
were not the purpose ;t] and the exclusion of persons impotent, degrad- 
ed, blind from their birth and sp forth, is an apposite rule as founded 
upon their rendering no services ; [but not yo as grounded on the mere 
letter of the law: §] and it is troublesome to establish an assumed pre- 
cept for debarring those before whom an heir intervenes ; [as must be 
done upon any other supposition :| and it is reasonable, that the wealth, 
which a man has acquired, should be made beneficial to him by appropri- 
ating it according to the degree in which services are rendered to him. 


32. It is main- 32. This doctrine, as illustrated by the irre- 
~ Udyota; proachable Udyota,|| should be respected by the wise. 


33. Ifthe learned be yet unsatisfied [with relying on reason{ for 

33. Andiscon- the ground of the law of inheritance,] this doctrine may 

sistent with the be derived from express passages of law. Still the same 

letter of thelaw. interpretation of both texts [of Manu, § 7. and 17.] must 
be assumed. But let this be. What need is there of expatiating ? 


Excepting the property of a Brahmana, let the king take the 
$4. The king Wealth [on failure of heirs]. So Manu directs “the pro- 

: 1e king : : 
takes the escheat perty of a Bréhmana shall never be taken by the king : 
on failure of heirs, this is a fixed law. But the wealth of the other classes 
exceptin the on failure of all [heirs,| the king may take.”** By the 


wealth of a priest. OT? 22 teen tf? ae : a1 
So Manu decler ve «berm all” is signified every heir including the Brah. 
mana ($26). 


eae 


y ANNOTATIONS. 


31. Before wha anheir intervenes.] As the grandson or great-grandson, whose 
own father is living, and so forth. Crél fehna 


* Criktshna. + Manu, 9.139. Vide supra. C. 4. Sect.2.§10. {Griktshya. § (rikishna. 
|| Vide supra, C. 2. § 9, @ Achyuta and Grikishna, ** Manu, 9, 189, 
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35. The goods of a hermit, of an ascetic, and of a professed stu- 
36. Special rale dent, let the spiritual brother, the virtuous pupil and 
‘of succession in the holy preceptor take. On failure of these, the associ- 
the instance ofre- ate in holiness, or person belonging to the same order, 
ligious orders: ghallinherit. Thus Y&jiiavalkya says, “ The heirs of a 
Paee a ce of be oe and c : A aia pee ae 
foes in their order, the preceptor, the virtuous pupil, an 
baa the spiritual brother and associate in holiness.™* 


36. Goods, such as they may oe to possess, should be deli- 

vered in the inverse order of this enumeration. The 
student must be understood to be a professed one: for, 
abandoning his father and relations, he makes a vow of 
service and of dwelling for life in his preceptor’s family. But the pro- 
perty of a temporary student would be inherited by his father and other 


relations. 


36, Exposition 
of the text. 


37. Thus has the distribution of the wealth of 
one, who leaves no male issue, been explained. 


ANNOTATIONS. 


35. The associate in holiness or person belonging to the same order.] This is 
according to the author’s apprehension of the meaning of the text: but in fact, ‘associate 
in holiness’ is an epithet ‘of spiritual brother.’ Crikishna. 

36. Goods such as they may aa hain to possess.] Viz., the hoard of wild rice or 
other property of a hermit; the gourd, clout, and other effects of an ascetic; and the 
books, clothes and other goods of a student. 


Recapitulation by Crtkrshna Tarkdlankdra. 


The order of sucecssion to the property of a deceased man, is this. First the son 
inherits ; on failure of him, the son’s son; in his default, the son’s grandson. However, 
a grandson whose father is dead, and a great-grandson whose father and grandfather 
are deceased, inherit at once with the son. On failure of descendants down to the soun’s 
grandson, the wife inherits: and she, having received her husband’s heritage, should take 
the protection of her husband’s family or of her father’s, and should use her husband’s 
heritage for the supvort of life, aud make donations and give alms in a moderate 
degree, for the benefit of her deceased husband; but not dispose of it at her pleasure, 
like her own peculiar property. If there be no widow, the daugliter inherits ; in the 
first place, a maiden daughter; or on failure of such, an affianced daughter: but, if there 
be none, a married daughter: and she may be one, who has, or is likely to have, 
male issue; for both these inherit together: but one who is barren, or who is become a 
widow having no male issue, is incompetent to inherit. On failure of the married 
daughter, a danghter’s son is heir. If there be none, the father succeeds ; or, if he be 
dead, the mother. If she be deceased, a brother is the successor. In the first place, 
the uterine (or whole) brother; if there be none,, a half brother. But, if the deceased 
lived in renewed co-parcenery with a brother, then, in case of all being of the whole 
blood, the associated whole brother is heir in the first instance; but, on failure of him, 
the unassociated whole brother. So, in case of all being of the half blood, the associated 
half brother inherits in the first place, and on failure of him the unassociated half bro- 
ther. But, if there be an associated half brother and an unassociated whole brother, 
then both are equal heirs. In default of brothers, the brother’s son is the successor. 
“Here also a nephew of the whole blond inherits in the first instance; and on failure of 
such, the nephew of the half blood; but, in case of re-union of co-heirs, and on the 
supposition of all being of the whole blood, the associated son of the whole brother 





* Yajiiavalkya, 2. 138, 
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is in the first place heir; and, on failure of him, the unassociated nephew of the 
whole blood: or, on the supposition of all being of the half-blood, the associated 
nephew of the half-blood, is the first heir; and, on failure of him, the unassociated 
nephew. But, if the son of the whole brother be separate, and the son of the half ‘bro- 
ther associated, both inherit together, like brothers in similar circumstances. If thete 
be no brother’s son, the brother’s grandson is heir. Here likewise the distinction of the 
whole blood and half blood, and that of re-united parcenery and disjoined parcenery, 
must be understood. On failure of the brother’s grandson, the father’s daugliter’s son 
is the successor: whether he be the son of the sister of the whole blood, or the son of a 
sister of the half blood.* If there be none, the father’s own brother is heir; or, in default 
of such, the father’s half brother. On failure of these, the succession devolves in order 
ov the son of the father’s whole brother, on the son of his half brother; on the grandson 
of his whole brother, and on the grandson of his half brother. In default of these, the 
poems grandfather’s daughter’s son inherits; and, in this instance also, whether he 

e son of the father’s own sister or son of the father’s half sister: and, in like manner, 
{the whole blood and half blood inherit alike] in the subsequent instance of the succes- 
sion devolving on the son of the great-grandfather’s daughter. On failure of these heirs, 
the paternal grandfather is the successor. If he be dead, the paternal grandmother 
inherits. If she be deceased, the paternal grandfather’s own brother, his half brother, 
their sons, and grandsons, and the great-grandfather’s daughter’s son are successively 
heirs. On failure of all such kindred, who present oblations in which the deceased owner 
may participate, the succession devolves on the maternal unclet and the rest, who pre- 
sent oblations which the deceased was bound to offer. In default of these, the heritage 
goes to the son of the owner’s maternal aunt. Or, failing him, it passes successively 
to the son and grandson of the maternal uncle { On failure of these, the right of inhe- 
ritance accrues to the remote kindred in the descending line, who present the residue 
of oblations to ancestors with whom the deceased owner may participate; namely, to the 
grandson’s grandson and other descendants for three generations in succession. In de- 
fault of these, the inheritance returns to the ascending line of distant kindred, by whom 
oblations are offered, of which the deceased owner may partake; namely, to the off- 
spring of the paterna! grandfather’s grandfather and other ancestors, in the order of 
proximity. On failure of these, the succession devolves on the Samanodakas or kindred 
allied by a common oblation of water. In default of them, the spiritual preceptor is 
heir; or, if he be dead, the pupil; or, failing him, the fellow-student in theology. If 
there be none, the inheritance devolves successively on a person bearing the family 
name, and on one descendant from the same patriarch, in either case heing an inhabi- 
tant of the same village. On failure of all relatives as here specified, [the property de- 
volves on Brahmanas learned in the three Vedas and enlawed: with other requisite qua- 
lities :§ and, in default of such,] the king shall take the escheat, excepting however the 
property of a Brahmana, But the priests, who have read the three Vedas and possess 
other requisite qualities, shall take the wealth of a deceased Brahmana. 


So the goods of an anchoret shall devolve on another hermit considered as his hro- 
ther and serving the same holy place. In like manner the goods of an ascetic shall be 
inherited by his virtuous pupil: and the preceptor shall obtain the goods of a professed 
student. But the wealth of a temporary student is taken by his father or other heir. 
Such is the abridged statement of the law of inheritance. Griktshna. 


Remark by the Translator. 


The son and grandson of the maternal uncle ought to Poor the son of the mater- 
nal aunt, by the analogy of the rule of inheritance on the father’s side. But three col- 
lated copies of Grikishna’s commentary agree in stating the order of succession as here 
exhibited. On the other hand the same author, in his original treatise on inheritance 





_. * The son of the proprietor’s own sister, and the son of his half sister, have an equal 
right of inheritai’2; according to A’charya Chud4mani. Grikishna, Krama-sangraha. 


+ The matertiuni grandfather inherits before his son the maternal uncle,: according 
to the Daya-tatva of hunandana and Krama-saugraha of Crikishna. 


t See the note subjoined to this summary. 


§ Krama-sangraha. 
g | 
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CHAPTER XII. 


On a second partition of property after the re-union 
of co-parceners. 


1, When par- 1. Next the partition of the property of re-united 
is gain ¢o-parceners is explained. On that subject Manu and 
~wenploh Vishnu say, “If brethren, once divided and 


wa wawvyaswew the i 
shares must be 9gain together as parceners, make a second 


equal. the shares must in that case be equal: there is not in 
So Manu, &c. this instance any right of primogeniture.’* 


entitled Krama-sangraha, exhibits the succession on the mother’s side in the followiag 
order: ‘first the maternal grandfather ; next the maternal uncle; then the maternal 
uncle’s son; after him, the maternal uncle’s son’s son; and subsequently the maternal 
grandfather’s daughter’s son: [on failure of these, the maternal great-grandfather, bis 
s0n, bis son’s son, his son’s grandson, and his daughter’s son: again, on failure of these, 
the maternal grandfather’s grandfather, his son, his son’s son, his son’s grandson and 
his danghter’s son.t] It must be remarked, however, that the teat of Griktshna’s 
treatise, according to some copies of it, interposes the mother’s sister’s son between the 
maternal uncle and his son. But that is an evident mistake; for the mother’s sister’s 
son is the same with the maternal grandfather’s daughter’s sop, who is placed by the 
same author after the maternal uncle’s grandson. 


The author of the Daya-nirnaya states the succession differently: viz. ‘ First the 
maternal uncle; then the maternal uncle’s son; next the maternal grandfather; after 
him, the mother’s sister’s son; subsequently the maternal uncle’s son’s son; and lastly 
the maternal great-grandfather.’ He gives reasons founded on the number of obla- 
tions deemed Densdcial to the deceased owner. 


Jagannatha Tarkapanchdnana intimates the opinion, that the son of a son’s daugh- 
ter, or of a grandson’s daughter, or of a niece, or of a nephew's daughter, are en- 
“ed 1080.) succession before the maternal grandfather. (Digest of Hind& law, Vol. 

« p. 230. 


I find nothing else upon the subject in other writers of the Bengal school; and, 
amidst this disagreement of authors, I should be inclined to give the preference to the 
authority of Criktshna’s Krama-sangraha; because the order of succession on the 
mother’s side, as there stated, follows the analogy of the rule of inheritance on the 
father’s side. C, 


ANNOTATIONS. 


1. Property of re-united co-parceners.] According to the doctrine ‘of those who 
contend for a general property of co-parceners in the argregste estate, re-united property 
ia wealth in which an aggregate property ia raised by the annulment of previously 
vested several rights, through a stipulation or agreement with a father, brethren, &c. 
concluded subsequently to partition with one accord, to this effect ‘the wealth, which 
is thine, is mine; and that, which is mine, is thine.’ But, aceording to the author's 
doctrine, it is wealth in which undistinguished several rights are raised by the annul- 
ment of the previous several rights through # stipulation as abovementioned. 


* Manu, 9.210. Vishnu, 18. 41. 


+ That part of the text which is enclosed between crotchets is wanting in some 
copies of the Krama-sangraha, 


THE » MII. 


2. The shares must be equal.] This supposes re-union of brothers 


.. Thatis, the 
superiorallotment 
in right of primo- 

niture is forbid- 

en. 


A passage of 
Vthaspati con- 
firms this oon- 
struction. 


belonging to the same tribe. But, in the case of as- 
sociation of brothers appertaining, the one to the 
sacerdotal, and the other to the military tribe, the 
of distribution must be understood to conform 

the original allotment of shares: for the text is in- 
tended only to forbid an elder brother's superior por- 
tion as before allotted to him. Accordingly [since 
unequal partition, regulated by difference of tribes, is 
not denied ;*} Vihaspati, hae “Among brethren, 
who, being once separated, again live together through 


mutual affection, there is no right of primogeniture when partition is 


ain made ;” prohibits only the assi 


ment of a superior shareyto the 


eldest, but does not ordain equality of allotments. 


3. Definition of 
‘re-united co-par- 
cener,” in a pass- 
age of Vthaspati. 


4. It is re- 
stricted to certain 
relations: father 
and son; brothers, 
wiicle and nephew. 


5. Other rules 
hold good in this 
as in any parti- 
tion among bro- 
thers. 


6. Conclusion. 


3. Re-united co-parceners are described by Vrhas- 
pati: “ He, who, being once separated, dwells again, 
through affection, with his father, brother or paternal 
uncle, is termed re-united.” 


4. A special association among persons other 
than the relations here enumerated, is not to be ac- 
knowledged as a re-union of parceners : for the enume- 
ration would Be unmeaning. 


5. Other particular rules, which have been set 
forth under the head of partition among brothers, 
must be observed in this case also. 


6. Thus has the right of a re-united parcener 
been explained. 


CHAPTER XIII. 


On the distribution of effects concealed. 


1. The distribution of that, which was concealed at the time 


1. If effects have 
been concealed 
and be discovered, 
they are subject 
to distribution, as 

u. 


of partition and is afterwards discovered, shall be 
now taught. On that subject Manu says, “ When all 
the debts and wealth have been justly distributed 
according to law, any thing, which may be after- 
wards discovered, shall be subject to an equal distri- 
bution.” 


ANNOTATIONS. 


5. Other pai. cular rules.] Wealth, qcquired without use of the joint stock, 


belongs to the 


acquirer exclusively, and is not shared by the rest: but, in the instance 


of the gains of science, such of the brethren as are equally or more learned participate ; 


* Crikishna and Achyuta, 


T Manu, 9. 
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2. The division of it should be precisely similar to that which had 

9 Thesecond been previously made ; and a less share is not to be 
distribution is given, nor no share, to the person who concealed the 
made on the same property, as a punishment of his concealment. Such is 
Sertarag with the meaning of the sentence “shall be subject to an 
equal distribution.” Nor is the text intended to enjoin 

the allotment of equal shares of the property to all the parceners : for 
there is no reason for prohibiting the deduction in favour of the eldest, 
and so forth ; and it would follow, that brothers belonging, one to the 
sacerdotal, another to the military, and the rest to other tribes, would 


have ‘equal shares. 


3. Thus Yajiiavalkya says, “Effects, which have been withheld 

3. A*passage by one co-heir from another, and which are disco- 

of YaAjfiavalkya vered after the separation, let them again divide in 
confirms this. equal shares : this is a settled rule.”* 


4. So Katydéyana declares [by the close of the following text,}] that 

4. Katyayana ® division shall be again made of that which has been 

directs what has distributed in an undue manner. “What has been 

been ill distribu- concealed by one of the co-heirs, and is afterwards 

_ ss discovered, let the sons, if the father be deceased, divide 

equally with their bretkren. Effects, which are with- 

held by them from each other, and property which has been ill distri- 

buted, being subsequently ee | let them divide in equal shares. 
So Bhigu has ordained.” 


5. But a fair 5. But the maxim, “Once is the partition of 
distribution is inheritance made,’ relates to the case of a fair distri- 
conclusive. bution. 


, ar And | what 6. “Being subsequently discovered.”] The mean- 
tly divided ing is, that what has been already divided, is not to be 
not, distributed again distributed. 

afresh. 


ANNOTATIONS. 


and, in the case of wealth acquired with the use of the joint stock, all partake. These 
and other special rules, set forth under the head of partition among brethren, must be 
observed also in the case of partition after re-union. Qrfkishna. 

2. For there is no reason.] Since the text is significant as obviating a supposi- 
tion, that the withholder of the effects shall have a smaller share, or none, it is illogical 
to make it a restriction of the precept for allowing a deduction of a twentieth part and 
so forth to the eldest, &. Criktshna. ; 

Since the sentence, “shall be subject to on equal distribution,” is pertinent as 
grounded on the reasons here stated ; it is wrong to make it a restriction of a different, 
text. Achyuta. 

If a younger brother be the person who withholds the effects, the eldest, though 
faultless, whould have less than his regular share, and the youngest more. This objec- 
tion is also to be understood. Ragh. on Daéya-bhaga. 

The Mitakshar4, Silapani, Kullakabhatta and others maintain the doctrine which 


is here opposed. Ragh. ibid. 
* Yajfiavalkya, 2. 127, + Grikishna, } Manu, 9. 


mene 





' 7 Katydyana 
provides. that vio- 
lence shall not be 
used to compel 
restitution of 
effects withheld ; 
nor shall the co- 
heir make good 
what he has con- 
sumed. 
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7. So Katyéyana says, “Effects; which have 
been taken by a kinsman, he shall not be compelled by 
violence to restore: and the consumption of unsepam- 
ted kinsmen, they shall not be required to make good.” 
By gentle means, and not by violence, a kinsman shall 
be made to restore the effects taken by him. But what 
has been consumed by a co-heir during co-parcenery 
over and’ above his due proportion, he shall not be re- 


quired to make good. 


8. In answer to those authors, who contend, that, in this case, as 


8. Anargument 
against the doc- 


there is the property of another in the common effects, 
he, who embezzles them, is a thief and of course a 


trine, that embez- 
zlement of com- 
mon property is a 


sinner, the following argument is propounded : since 
the received import of the term conveys, that a thief 
is he, who usurps a right in the property of another, 
without a title [by gift, sale or other act of the owner,*] 
being clearly conscious, that the thing belongs to another; but, in the 
present case, the person cannot distinguish ‘this is mine and that is 
another’s, for the goods are undivided ; therefore, as donation is com- 
plete then only, when the owner, conscious that the thing is his, relin- 
quishes it with a view to its becoming the property of another person, 
and that other person is sensible of his property, apprehending ‘this is 
become mine ;’ but that cannot occur in respect to common goods, and 
therefore common property is pronounced unfit to be given ; so theft 
likewise is complete by the consciousness that ‘this is not mine, but 
another's :’ therefore the crime of theft is not imputable to the act of 


embezzling what is common. 


9. Butthe term embezzlement or withholding (apah4ra) signifies 
concealment ; and concealment is not exactly theft ; 
for the word theft is in use for an unconcealed taking. 
Thus Katyayana says, “ The taking of another’s goods, 
whether privately or openly, by night or by day, is termed theft.” 
Accordingly [since the concealment of common property is not theft,t] 
it has been before declared, that the withholder of the goods shall not 
be compelled by violence to restore them. (§ 7.) But, if it were a theft 
[in him who withholds common property,{] then, under the text which 
directs, that “ Having compelled the thief to restore the stolen goods, 
the king should smite him by various modes of condign punishment :’§ 
admitting even that he should be made to restore the goods by gentle 
means, still the smiting of him would be indispensable. 


10. This too [namely that such is the definition 


9. Embezzlement 
is not theft. 


10. Accordingly 


the person en- 
bezzling has _nev- 
ertheless hig regu- 
lar share. 


* Criktshna. 


§ Yajiavalkya, 2. 268, 


of theft,||] appears from the sages authorizing the 
allotment of a share even to the withholder of common 


Property. 


{ Oriktshna. 


+ Grikishna. 
| Achyuta and Grikishna, 
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11. Accordingly it is observed by Vicvartpa, ‘The crime of theft 
11. Vigvarupa’s is not here imputable ; for the recital of the text 
opinion is conso- obviates that supposition.’ His meaning is, because 


nant to this. the sense of the verb to steal is not applicable to the 
case. 


12. Hence also it is remarked by Jitendriya, in the chapter on 

19. And so jg C@XPiation and penance, that, ‘if aman seize gold ap- 
Jitendriya’s. pertaining to another by mistake for iron or other 
matter [of little value ;] or something which is not 

gold, mistaking it for this substance; or a thing resembling some 
chattel of his own but belonging to another person, by mistake for his 
own ; in all these cases there is not a complete seizure [or wilful taking 
of the gold :] for, in these several instances, there is not a knowledge 
of its belonging to another person, being such as the thing in fact is.’ 
In like manner, in the present instance also, [viz. in that of common 
property, *] the same holds good : for, previous to partition, a discrimi- 
native property, referrible to particular persons relatively to particular 


things, is not perceived. Consequently there is not in this case a com- 
plete theft. 


ANNOTATIONS. 


12. Consequently there is not in this case a complete theft.] Raghunandana con- 
teats this reasoning, without however materially differing as to the result. He says, 
‘It is the doctrine of Jitendriya, and of the authors of the Déya-bhaga and Préya- 

hitta-Vivéka, that, if goods be taken knowing them to be anothei’s, the crime of theft 
is committed; but that crime is not imputable to one who uses them by a mistake as 
to the substance. Their assertion, that the appropriation of another’s property by 
mistake for his own is not theft, appears unsatisfactory: for it is at variance with the 
story of Ntga in the Bhagavata. ‘‘A cow, belonging to a certain eminent priest, 
strayed into my herd of kine, and pian confounded with them was given by me, igno- 
rant of the circumstance, to a man of the sacerdotal tribe. The owner, seeing her led 
away, claimed her for his own; and the other replied, she is mine by gift; Ntga gave 
her to me. ‘the priests, coutending, addressed me, setting forth their claims: you are 
the giver, said the one; the lawless taker, aaid the other. Hearing this, I was con- 
founded. For that sin was I transformed into a lizard; since which time I have seen 
myself, O prince, in this degraded form.” > 


‘But, if many rings belonging to diverse persons be mixed together, it is no theft 
if one sell another's ring by mistake for his own, in consequence of their similarity: for 
they were placed together under the conviction, that, in the case of many articles which 
have no discriminative mark, as cowries or the like, belonging to different persons, 
being intermixed, no offence is committed if they be reciprocally used by a sort of bar- 
ter: else a person would not do so, [he would not place them ele a under the 
apprehension of offence. The followmg passage of the Matsya purana relates to this 
case: “The man, who, through ignorance, makes a sale of another man’s chattels, is 
faultless; but, wilfully doing so, he merits punishment as a robber.” Therefore, the 
disposal of chattels belonging exclusively to’another person, without such person’s con- 
seut and with the reflection, ‘this is mine and shall be disposed of according to my 
pleasure,” is theft. Sometimes it is mental, being a resolution only. In other instances 
it is corporeal, as an actual gift or sale. But such [a wees cannot happen in the case 
of the goods of undivided brethren: for it cannot be distinctly ascertained “this is mine 
and that is another's.” Para since there is no theft, I] Kétyayana says, “ Effects 


which have been taken, &c.” (§ 7.) Here taken [or more literally embezzled] is used 
metaphorically. 


, 10.64. £Kagirama, § 
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13. Or, admitting that it isa theft, the guilt of robbery is not incur- 
13. Admitting red: for the text allows a share even to the person who 
it to be theft, the embezzles the property. Else, in the case of embezal- 


guilt is not incur- ing gold or other valuable effects, the offender, being 
red, degraded from his tribe, would have no allotment. 


14. If it be alleged, that, since there is no text expressly author- 
_ izing the,allotment of a share to the thief who has 
14, An objection embezzled gold to an amount sufficient to cause his 
answered. degradation from his tribe, the rule for the allotment 
of a share is presumed to be g Hasena to the case of theft of other 
effects : but why may not the law which forbids the stealing of gold or 
the like, be the rather considered as relating only to goods appertaining 
to another, and not common? Still, however, there is no proof or 
authority on which to ground the selection [of one of these restrictions 
in preference to the other.] The answer to this alleged objection is as 
follows: in the legal definition, “the taking of another’s goods is 
theft,”’* “another’s” signifies appertaining to a different person to the 
utter exclusion of any right of his own ; for, of two sorts of property, 
common and several, the notion of several property is most readily pre- 
sented. Therefore the proposition is similar to that which provides for 
the previous performance of a sacrifice, [preparatory to the sacrifice 
with the acid asclepias,t] where an oblation, such as is presented at the 
full of the moon, intends particularly the offering of a cake of ground 
rice, as used at the Agnishoma [one of the ceremonies performed at that 
eriod,| and not the oblation of liquid butter, as practised at the 
i pansacy een, for this is common to the Agnishoma and to sacrifices 
bearing other denominations. 


15. Béloka’s 15. Accordingly [since it is not theft,{] there is no 
concurrence infer. Censure anywhere expressed in B&éloka on such a sub- 
red. ject [viz. in regard to the taking of common property.§] 

ANNOTATIONS. 


‘Thus also there is no offence in taking a treasure which is found. For it isa 
thing of which the owner is lost. 


‘There is not a similar [innocency||] in the case of associated traders: for no text 
indicates it. On the contrary, it is directed by a passage of Yajfavalkya (2. 264), that 
a fraudulent partner shall be dismissed without profit. Traders have not, as in the 
instance of inherited effects, a property vested in several persons relatively to the same 
chattel. But, by reason of intermixture, the property in the goods is uncertain.’ 


14. Anoblation such as is presented at the full of the moon, intends particularly the 
offering of a cake of ground rice.] Two sorts of oblations are commonly used at dif- 
ferent sacrifices. One, which is the simplest, consists of clarified butter only; the other, 
termed puroddsa, is a cake of ground ries kneaded with hot water into the form of a 
tortoise aud roasted ona specific number of potsherds before one of the conseerated 
fires; it is then smeared with clarified hutter, and presented as a burnt offering in the 

consecrated fire. | 

15. Accordingly since it is not theft.} The author has, in this disquisition, relied 
on the doctrine of \V9se who maintain a general property vested in the. co-parceners 
over the aggregate \ ‘tate. But, according to his own doctrine of several rights to 
portions of the estate, it is difficult, even with all this laborious argument, to * °° 
the inference of theft. (rikishna. 


ar ana ta a eens ene meen certs an. .) "oe, cena nen een amen diene maim 5 ad hee eee oem 
* Katyéyana, Vide supra. § 9. + Achyuta. + Crikeshaa. 
§ Achyuta and Crikeshna. | Achyuta, 
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16. Itis a remark of Béla, that, asin the instance of green and 
16. Aremark Of Plack kidney beans* in relation to sacrifices, where 
aeatated: it might be supposed, that black kidney beans would 
be a fit substitute when green kidney beans are not 
procurable, but the use of such beans is prohibited by an express pas- 
sage of scripture which declares that black kidney beans are unfit to be 
employed at sacrifices; so, notwithstanding the taking of that which is, 
and that which is not, his own, [being common,] is permitted, still the 
taking of what exclusively is not his own is forbidden: this is puerile ; 
for the definition of theft, as above explained, is not applicable [to the 
case of embezzlement of common property.f] It cannot be affirmed, that 
black kidney beans are unemployed in sacrifices ; although ground 
particles of green beans, intermixed with black beans, be employed : 
for, in such case, mixed black beans appear to be used at the sacrifice. 


17. Conclusi 17. Thus has partition of effects concealed by 
Neeson te co-parceners from each other, been discussed. 


CHAPTER XIV. 
On the ascertainment of a contested partition. 


1. The determination of a doubt, regarding the fact of a partition 
“1. Mode ofas- having been made, is next explained. On that subject 
certaining thefact Narada says, “If a question arise among co-heirs in 
of ean stat- regard to the fact of partition, it must be ascertained 
ed by Narada. by the evidence of kinsmen, by the record of the dis- 
tribution, or by the separate transaction of affairs.” (a) 


ANNOTATIONS. 


16. It isa remark of Bala.] Inthe silence of the commentators, it appears un- 

certain whether this bethe name of an author ; and whether the person, noticed in the 

receding puede under the name of Baloka, be intended : or whether the meaning 
e, ‘itis the remark of a child (bala) ;’ it is puerile. 

As in the instance of green and of black kidney beans. | The author here adverts to 
the reasoning contained in the Mimansa 6.3.6, Vide Mitakshara C. 1. § 9. § 11. 

1. By the record of the distribution.] Achyuta and Criktshna notice a variation in 
the reading of the text bhogalekhyena, in place of bhagalekhyena. ‘Their exposition of 
that reading is ‘by occupancy or by awriting.’ In the vaiious quotations of this passage 
in numerous compilations, no other hint of such a reading has been found : except in 
Balam-bhatta’s commentary on the Mitaksharé. 

JimGta-vahana makes subsequent mention (§ 5.) of another unauthorized variation 
of the text. 


* Mudga, Phaseolus Mungo, green kidney beans. Masha, Phaseolus max. vy. 
radiatus; black kidney beans. 


t Griktshna, + N&rada, 13, 35. (a) See 1 Morl. Dig. 483.~— 
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2 The mention of kinsmen . intended to a that, if such be 
a forthcoming, other persons should not 

J re as ‘ se ape PRE [since a recourse to 
Asimilar passage witnesses is forbidden when kinsmen are fort 

of Yajiiavalkya. ing *] Y4jiiavalkya says, “When partition is de _ 
the fact of it may be ascertained by the evidence of kinsmen, relatives 
and witnesses, and by written proof; or by separate possession of house 
or field.” + . 


3. In the first place “kinsmen” or persons allied by community 

3 Order in Of funeral oblations, are witnesses. On failure of them, 

which the various relatives, as signified by the term bandhu. In default 

proofs areadmis- of these, strangers may be witnesses. For, if they were 

sible. equally admissible, the specific mention of “kinsmen” 

and “relatives” would be unmeaning ; since they are comprehended 
under the term “ witnesses.” 


4. Hence also Cankha says, “Should a doubt arise on the subject 
4, Apassage of Of a partition of the wealth of kindred, the family may 
Cankha expound- give evidence, if the matter be not known to the rela- 
ed. tions sprung from the same race.” “ Relations sprung 
from the same race” are ‘kinsmen. If the matter be not known to 
them, “the family” or relatives [as the maternal uncles and the rest.t]} 
map give evidence: but not asstranger [while a person of the family 
can bear testimony.§] But, if these also be uninformed, any other person 
may be a witness. 


5. Accordingly, kinsmen are stated by Narada (§ 1.) as the 

5. The reading Chief evidences: and a different reading, jnaézbhil, 

of Narada’s text ‘persons acquainted with the matter,’ [instead of 
confirmed. jnatibhih, ‘kinsmen,’] is unfounded. 


6. Next the proof is by written evidence: but written proof is 
6. Written evi. [im general] superior to oral testimony : being so de- 
dence in thiscase clared [by an express passage of law : Testimony is 


some after oral better than presumption ; and writing is better than 
evidence. oral evidence.” ||] 


7. In the next place, the proof is by the circumstance of separate 

7. Next pre- transaction of affairs (§ 1.) as it is stated by N4rada, 
sumptive proof is ‘‘ Gift and acceptance of gift, cattle, grain, house, land 
admitted; as di- and attendants, must be considered as distinct among 
rected byNdrada: senarated, brethren, as also diet, religious duties, 


ANNOTATIONS. 


7. With their papi This is*according to the reading of the text, as it is 
expounded in the Smiti-chandriké. But copies of Jimita-vabana exhibit svarithatal 
‘with their own wealth,’ instead of svarikthéshu ‘with their co-heirs,’ or atharikthinam 
the correspondent reading which occurs in the Ratnakara. As neither JimGta-vghana, 
nor his comme ‘V,jors, explain the passage, it has been thought expedient to follow the 
reading which py ‘erves the best sevse. 


* Crikishna. { YAjfiavalkya, 2. 150. t Viramitrodaya. 
§ Crikishna. || Achyuta and Grikishna. 
sl 
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income and expenditure. Separated, not unseparated, brethren may 
reciprocally bear testimony, become sureties, bestow gifts and accept 
presents. Those, by whom such matters are publicly transacted with 
their co-heirs, may be known to be separate even without written 
evidence.”* 


8. So Vihaspati : ‘A violent crime, immovable property, a de- 
osit, and a previous partition among co-heirs, may 
errs oENe be Re eiTE by presumptive proof, i there be neither 
writing nor witnesses. The exertion of force, a blow, 
or the plunder, may be evidence of a violent crime ; possession of the 
land may be proof of property ; and separate wealth is an argument of 
partition. They, who have their income, expenditure and wealth dis- 
tinct, and have mutual transactions of money-lending and traffic, are 
undoubtedly separate. 


One brother gives and another accepts, or they have separate 

9, Interpreta. Bouse and land, or their income and expenditure [of 

tion of the text.  Wealtht] and abode are separate; or, when a loan or 

other affair is transacted by one, another is made 

witness to it, or becomes surety ; or they have mutual transactions of 

money-lending or the like; or one, having bought certain goods from 

another person, sells it for traffic to hiy brother ; in these and similar 

instances, since any such act can only take place among divided 

brethren, a presumption of partition is deduced from it by the intelli- 
gent. 


10. Itis not to be concluded from the use of the plural number 

10. Any one of in the phrase “by whom such matters are fransacted” 

the stated proofs (§ 7.), that the concurrence of all those circumstances 

is sufficient. is required. For these texts are founded on reason ; 
and the reason is equally applicable in every several instance. 


11. Presumptive 11. Bysaying “if there be neither writing nor 
roof is admitted witnesses,’ (§ 8.) it is intimated, that presumptive 
of Phe of direct proof is to be admitted only in default of written and 
regener oral evidence. 


ANNOTATIONS. 


8. Exertion of force, a blow, &e.] The commentary of Grikishna confirms and 
explains the reading, as exhibited in Jimita-vahang’s quotation. But, in the Smiti- 
chandrika, the text isread and interpreted cula4nubandha ‘a family feud,’ instead of 
bal4nubandha ‘an exertion of force,’ and Vy4ghata is expounded ‘rivalship’ instead 
of ‘mark of a blow.’ 


ll. By saying “if there be neither writing nor witnesses.” ] This remark confirms 
the reading of the passage, a8 exhibited in the text. But, in the Smiti-chandrika, it is 
read “‘if there be no witnesses ;” na syur yatra cha s&kshinah; in place of na syatam 
Patra-sakshinau. 





a es 


* Narada, 13, 38, 40, t Oriktshna. 
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CHAPTER XV. 


Peroration. 


1. Gratification cannot be afforded in this work, to those whose 
comprehension of the principles of the law of inheritance is impeded by 
submission to the authority of teachers : but the author’s labour has 
been devoted to reconcile the doctrines of sages whose intellect was 
governed by evidence [of holy writ.] 


2. This treatise, composed by Jimtita-vShana, should be consid- 
ered as adapted to clear the doubts which arise from the various inter- 
pretations of preceding authors. 


3. Thus, in the Dharmaratna, or gem of the law, composed by 
the great doctor the fortunate Jimita-vfhana, the D&ya-bh4ga, or law 
of inheritance, is finished. 


ANNOTATIONS. 


1. The authority of teachers.] As Grikara-micra and the rest. 


Sages whose intellect, &c.] -Achyuta and ('rikishna notice another reading of this 
passage, manisha sambadé, instead of munfn&am sambade. According to that reading, 
the sense is ‘‘devoted toreconcile the doctrines of those who attend to proof and 
demonstration.” 


THE LAW OF INHERITANCE, 


FROM THE 


MITAKSHARA, 


A COMMENTARY BY VIJNANECVARA ON THE INSTITUTES OF 
YA'INAVALKYA. 


CHAPTER IL. 


SECTION JT. 


Definition of Inheritauee; and of Partition.—Disquisition on 
Property. 


1. Evidence, human and divine, has been thus explained with 
1. Subject pro. [its various] distinctions ; the partition of heritage is 
posed, now propounded by the image of holiness. 


2, Here the term heritage (daya) signifies that wealth, which 
2. Inheritance becomes the property of another, solely by reason of 
defined. relation to the owner. 


ANNOTATIONS. 


1. Evidence human and divine.] Intending to expound with great care the chap- 
ter on inheritance, the author shows by this verse the connexion of the first and second 
volumes of the book, Subodhini. 


The image of holiness.] Ydjiiavalkya, bearing the title of contemplative saint 
(Yog{gvara,) aud here termed the image of holiness (Yogamurti.) Balam-Bhatta. 


2. Solely by reason of relation.] “Solely” excludes any other cause, such as pur- 
chase or the like. “Relation,” or the relative condition of parent and offspring and 
so forth, must be understuod of that other person, a son or kinsman, with reference to 
the owner of the wealth. Balam-Bhatta. 


__-..-..Ving is this. Weslth, which becomes the property of another, (as a son or 
other person bearing relation,) in right of the relation of offspring and parent or the 
like, which he bears to his father or other relative who is owner of that wealth, is 
signified by the term heritage. Subodhini. 
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3. It is of two sorts: unobstructed (Apratibandha,) or liable to 
obstruction (Sapratibandha.) The wealth of the father 
or of the paternal grandfather, becomes the property of 
his sons or of his grandsons, in right of their being his 
sons or grandsons: and that is an inheritance not liable to obstruction. 
But property devolves on parents (or uncles,) brothers and the rest, upon 
the demise of the owner, if there be no male issue : and thus the actual 
existence of a son and the survival of the owner are impediments to 
the succession ; and, on their ceasing, the property devolves [on the 
successor] in right of his being uncle or brother. This is an inheritance 
subject to obstruction. The same holds good in respect of their sons 
and other [descendants. ] 


4. Partition (vibh&ga) is the adjustment of divers rights regard- 
4. Partition de. Ing the whole, by distributing them on particular por- 
fined. tions of the aggregate. 


3. It is lineal, . 
or collateral. 


>. Entertaining the same opinion, Narada says, “ Where a divi- 
5. N&rada des- 810n of the paternal estate is instituted by sons, that 
cribes this head becomes a topic of litigation called by the wise par- 
of actions. tition of heritage.”* “ Paternal” here implies any rela- 
tion, which is a cause of property. “By sons” indicates propinquity 
in general. ‘ 


ANNOTATIONS. 


3. In right of their being his sons or grandsons.] A son and a grandson have 
property in the wealth of a father and of a paternal grandfather, without supposition of 
any other cause but themselves. Theirs consequently is inheritance not subject to 
obstruction. Subodhin{. 

Property devolves on parents, ie Vigvecvara-Bhatta reads ‘ parents, brothers 
and “the rest” (pitt-bhratradfnam) and expounds it ‘both parents, as well as brothers 
and so forth. Balam-Bhatta writes and interprets ‘an uncle and a brother or the 
like,’ (pittvya-bhratradfndém ;) but notices the other reading. Both are countenanced 
by different copies of the text. 


The same holds good in respect of their sons, &c.] Herethe sons or other descend- 
ants of the son and grandson are intended. The meaning is this: if relatives of the 
owner be forthcoming, the succession of one, whose relation to the owner was immediate, 
is inheritance not liable to obstruction: but the succession of one, whose relation to 
the owner was mediate or remote, is inheritance subject to obstruction, if immediate 
relatives exist. Subodhini. 


In respect of their sons, &c. ] Meaning sons and other descendants of sons and 
grandsons, as well as of uncles and the rest. If relatives of the owner be forthcoming, 
the succession of one, whose relation was immediate, comes under the first sort ; or 
mediate, under the second. Balam-Bhatta. 

4, Partition is the adjustment of divers rights.] The adjustment, or special allot- 
ment severally, of two or more rights, vested in sons or others, relative to the whole 
undivided estate, by referring or applying those rights to parcels or particular portions 
of the aggregate, is what the word ‘partition’ signifies. Subodhini and Bélam-Bbatta. 

5. “When dition of the paternal estate,” &c.] Considerable variations occur 
in this text as cited b, different authors. It is here read paitrasya; and Balam-Bhatta 
states the etymology of paftra signifying ‘of or belonging to a father.” He censures 
the reading in the Kalpataru, pitryasya, as ungrammatical, It is read in the Madana- 


* Narada, 13. 1. 
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6. The points to be explained under this [head of inheritance*], 

6. Topiesinclud- are, at what time, how, and by whom, a partitjon is 

ed in it. to be made, of what. The time, the manner, and the 

persons, when, in which, and by whom, it may be 

What is pro- made, will be explained in the course of interpreting 

perty ? stanzas on those subjects respectively. What that is, 
of which a partition takes place, is here considered. 


7. Does property arise from partition? or does partition of pre- 

7. Does it arise existent property take place? Under this [head of dis- 
from partition, or cussion,t] proprietary right is itself necessarily ex- 
preexist? andis lained: [and the question is] Whether property be 


ie lal ce ake deduced from the sacred institutes alone, or from other 


poral proof ? [and temporal] proof. 


8. [It is alleged, that] the inferring of property from the sacred 

8. Propertysup- code alone is right, on account of the text of Gautama ; 
posed to be spiri- “An owner is by inheritance, purchase, partition, 
seizure,t or finding.§ Acceptance is for a Br&hmana 


ANNOTATIONS. 


ratna, pitradéh ‘ of a father, &c.’ Other variations occur upon other terms of the text : 
which is here read tanayaili for putrailii; kalpyaté for prakalpyaté ; and vyavahdra- 
padam for tad-vivada-padam. The last in noticed by the commentator Balam-Bhatta. 
A disagreement also occurs respecting the pronoun yatra, for which some substitute 
yaa tu, and others yat tu. See Jimita-vahana C. 1. § 2. 


Paternal here implies, &c.] Tne meaning, here expressed, is that the word 
‘naternal,” as it stands in Narada’s text, intends what has been termed [by the author 
in his definition of heritage, | ‘relation to the owner, a reason of property.’ Subodhini. 


It intends any relation to the owner, as before mentioned, which becomes a cause 
of property ; and it conequeny includes the paternal grandfather and other [predeces- 
sors.] The author accordingly observes, ‘that ‘‘by sons” indicates propinquity in 
general ;’ meaning any immediate relative. Balam-Bhatta. 


7. Does property arise from partition] Here the inquiry is twofold : for the 
substance, which is to be divided, is the subject of disquisition ; and the doubt is, 
whether partition be of property, or of what is not property. For the sake of this, 
another question is considered : Is partition the cause of property, or not ? If it be not. 
the cause of property, but birth alone be so ; then, since property is by birth, it follows 
that partition is of property. This is one disquisition, which the author proposes by the 
question ‘‘ does property arise from partition, &c.” Another inquiry relates to the sub- 
ject of property. The author ‘introduces it, saying “proprietary right is explained.” 

ere the right of property is the subject of discussion : and the doubt is whether it 
results from the holy institutes only, or be demonstrable by other and temporal proof. 
That question the author proposes. Subodhinf. 


The substance, which is to be divided, is the subject of the first disquisition. Here 
the question is, whether partition of what is not Sune be the cause of proprietary 
right : and thus right, arising from partition, would not be antecedent to it, since par- 
tifion, which becomes the cause of that right, had not yet taken place. Or is partition 
not the reason of property, but birth alone ? and thus, since peoprictery right thence 
arose, partition would be of property. This is one disquisition, which the author pro- 
poses : “Does property arise, &c.” He introduces a second question, which serves 
towards the solution of the first. B&lam-Bhatta. 


8. Itis alleged that the inferring of property from the sacred code alone is right.} 
The author here states the opponent’s argument. Subodhinf. 


B&alam-Bhatta. + Balam-Bhatta. + Apprehensio, vel occupatio. § Inventio. 
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an additional mode; conquest fora Kshatriya; gain fora Vaigya or 
Cfdra.’* For, if property were deducible from other proof, this text 
would not be pertinent. So the precept, (“A Bréhmana, who seeks to. 
obtain any thing, even by sacrificing or by instructing, from the hand 
of aman, who had taken what was not given to him, is considered 
precisely as a thief ;’+) which directs the punishment of such as obtain 
valuables, by officiating at religious rites, or by other similar means, 
from a wrongdoer who has taken what was not given to him, would 
be irrelevant if property were temporal. Moreover, were property a 
worldly matter, one could not say “My property has been wrongfully 
taken by him ;” for it would belong to the taker. Or, [if it be objected 
that] the property of another was seized by this man, and it therefore 
does not become the property of the usurper ; {the answer is,| then no 
doubt could exist, whether it appertain to one or to the other, any 
more than in regard to the species, whether gold, silver, or the like. 
Therefore property is a result of holy institutes exclusively. 


9. To this the answer is, property is temporal only, for it effects 

4 ¢ transactions relative to worldly purposes, just as rice 

9. Butitis tem- similar substances do : but the consecrated fire and 
the like, deducible from the sacred institutes, do not 


ANNOTATIONS. 
On account of the text of Gautama.| If property were deducible from other, that 
is from temporal, proof, this passage of Gautama’s institutes would not be pertinent, 


since it would be useless if it were a mere repetition of what was otherwise known. 
Balam-Bhatta. 


For it would belong, &c.] The thing would belong to the taker ; since that relation 
would be alone the subject of perception. Balam-Bhatta. 


Therefore property is a result of holy institutes exclusively.] If property be worldly 
it would follow, that, when the goods of one man have been seized by another, should 
the person, who has been despoiled, affirm concerning them, ‘ my property has been 
taken away by this man,” a doubt would not, upon hearing that, arise in the minds of 
the judges, whether it be the property of one, or of the other. As no doubt exists 
regarding the species, whether gold or something clse, when gold, silver, or any other 
worldly object, is inspected ; so none would exist in regard to property, for [accordiag 
to the supposition] it is a worldly matter. But doubt does arise. Therefore it cannot 
be afirined, that the usurper has no property. Or [the meaning may be this] the oppo- 
nent, who contends thatit is not the property of the captor, because that, which has 
been seized by him, is another’s property, must be asked, Is there or is there not, proof, 
that property is not vested in the captor? [The opponent] impeaches the first part of 
the alternative: “then no doubt could exist, &c.” The notion is this ; As no doubt 
arises concerning the species, when there is demonstration that it is gold or silver; so 
likewise, in the proposed case, no doubt could arise. Nor is the second part of the alter- 
native admissible : for, if no evidence arise, it could not be affirmed, that the captor has 
not property. Omitting, however, this part of the reasoning, the author closes the 
adversary’s argument, concluding that property is deduced solely from the saered code. 
Subodhini and B4lam-Bhatta. 


 &. Property is temporal only.] The author proves his proposition, that property 
is secular, by logical deduction. Property is worldly for it effects transactions relative 
to worldly purpose.””4 Whatever does effect temporal ends, is temporal: as rice and 
other similar substan. ss. Such too is property. Therefore, it is temporal. But what- 
ever 18 not worldly, promotes not secular purposes as a consecrated fire and other spiri- 
tual matters. Subodhinf. 





* Gautama, 10, 39.42. Vide infra. § 13. + Manu 8. 340, 
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give effect to actions relative to secular purposes. [It is asked] does 
not a consecrated fire effect the boiling of food ; and so, of the rest ? 
[The answer is] No ; for it is not as such, that the consecrated flame 
operates the boiling of food ; but as a fire perceptible to the senses : 
and so, in other cases. But, here, it is not through its visible form, 
either gold or the like, that the purchase of a thing is effected, but 
through property only. That, which is nota person’s property in a 
aie does not give effect to his transfer ‘of it by sale or the like. 
Besides, the use of property is seen also among inhabitants of barba- 
rous countries, who are unacquainted with the practice directed in the 
sacred code: for purchase, sale, and similar transactions are remarked 
among them. 


10. Moreover, such as are conversant with the science of reason- 

10. This doc- ing, deem regulated means of acquisition a matter of 
trine is confirmed popular recognition. In the third clause of the Lipsé 
by the Mimansa. siitra,* the venerable author has stated the adverse 
Statement . opinion, after [obviating] an objection to it, that, ‘if 

" restrictions, relative to the acquisition of goods, re- 

gard the religious ceremony, there could be no property, 

since proprietary right is not temporal ; [by showing, that] ‘ the effica- 
cy of acceptance and other modes of acquisition in constituting proprie- 
Objection tary right, is mattef of popular recognition.’ ae 

; it not follow, ‘if the mode of acquiring the goods 
concern the religious ceremony, there is no right of property, and 
consequently no celebration ofa sacrifice?’ [{Answer] 

newer ‘It is a blunder of any one who affirms, that acquisi- 
tion does not produce a proprietary right ; since this is a contradiction 
The right doc- in terms. Accordingly, the author, having again 
trine asserted. acknowledged property to be a popular notion, when 
he states the demonstrated doctrine, proceeds to explain the purpose of 
Purpose of the the disquisition in this manner. Therefore a breach of 
disquisition ex- the restriction affects the person, not the religious 
plained. ceremony : and the meaning of this passage is thus 


. ANNOTATIONS. 


For it is not as such that the consecrated flame, &c-| A hallowed fire has two 
characters : the spiritual one of consecration ; and the worldly one of combustion. It 
effects the boiling ot food in its worldly capacity as fire ; not in its spiritual one as 
consecrated. For, if it didso in its last mentioned capacity, a seculur fire, wanting the 
spiritual character of consecration, would not effect the boiling of food. Therefore the 
objection does not hold. Then, in the proposed case, gold or other valuable would effect 
the secular purpose of sale and purchase, in its chfaracter of gold or the like, not in that 
of property. The author replies to that objection : “It is not through its visible form 
&ec.” Besides, the use of property is observable among barbarians, to whom the practice 
enjoined by the sacred institutes is unknown: and, since that cannot be otherwise 
accounted for, there is evidence of property being secular. Snubodhinf. 


10. The lipsd sittra.] The sitra, or aphorism, here quoted, is on the desire of ac- 

misition (lips4), and is the second topic (adhikarana) in the first section (pAda of the 

fourth book (adhy&ya) of aphorisms by Jaimini, entitled Mim4ns4. Subodhini and 
Balam-Bhatta. 








* Mem4nsi, 4. 1. 2. 3, 
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expounded,* ‘If restrictions, respecting the acquisition of chattels, 
regard the religious ceremony, its celebration would be perfect, with 
such property only, as was acquired consistently with those rules ; 
and not so, if performed with wealth obtained by infringing them ; 
and consequently, according to the adverse opinion, the fault would 
not affect the man, if he deviated from the rule: but, according to the 
demonstrated conclusion, since the restriction, regarding acquisitions, 
affects the person, the performance of the religious ceremony is com- 
plete, even with property acquired by a breach of the rule ; and it is 
an offence on the part of a man, because he has viola- 
ted an obligatory rule.’ It is consequently acknow- 
ledged, that even what is gained by infringing restrictions, is property : 
because, otherwise, there would be no completion of a religious cere- 
mony. 


Deduction. 


ANNOTATIONS. 


In the third clause of the lipsa sttra.] In the first: clause (varnaka), the distinction 
hetween religious and personal purposes is examined. Inthe second, the inquiry is 
whether the milking of kine and similar preparatives be relative to the person or to the 
act of religion. In the third, the question examined is whether restrictions, noticed in 
primeval revelation, as to the means of acquisition, (such as these, ‘let a Brahmana 
acquire wealth by acceptance or the like, a Kshatriya by victory and so forth, and a 
Vaigya by agriculture, &c.) must be taken as relative to the person or to the religious 
ceremony [performed by him.| Subodhini and Baélam-Bhatta. 


The position of the adversary is, that, injunctions regarding the means of acquisi- 
tion concern the religious ceremony, through the medium of the goods used by the 
agent ; for, unless that be admitted, the oe would be nugatory, because there 
would be no one whom 11 affected. Subodhini. 


The meaning is this : As in the case of an acquisition of goods under a precept re- 
lative to sacrifice, such as this “purchase the moon-plant,”+ the injunction regarding 
the acquisition of goods concerns the religious ceremony ; so does the injunction res- 
pecting acceptance and other means of acquisition. Balam-Bhatta. 


The author states an objection to this position of the adversary. The objection is 
this : the question, considered in the third clause of the Lipsa-siitra, is whether injunc- 
tions regarding acquisition of goods concern the religious ceremony or the person. The 
Opponent’s position is, that they concern the ceremony. ‘That is not congruous. For, if 
the injunctions, regarding acquisition of goods, concern the religious ceremony, no pro- 
perty would arise ; since property, being spiritual, would have no worldly cause to pro- 
duce it ; aud no other means are shown in scripture; and the injunctions ne He 
acquisition, being relative to the ceremony, are not relative to any thing else: thus, for 
want of property, the religious rites would not be complete with that which was not 
property ; and consequently the position, that injunctions, regarding acquisition of 
goods, concern the act of religion, is incongruous. Subodhinf. 


__ He revives the position by answering that objection; and the notion is this : the 
Injunctions, regarding acceptance and the like, accomplish property ; and they will 
become relative to the religious ceremony through the medium of goods adapted to the 
performance of the ceremony : as the husking of grain, which effects the removal of 
the chaff, concerns the religious ceremony through the medium of clean rice which is 
adapted to the ceremony. But the wise consider property as a worldly matter [result- 
ing from birth, ] like the relation of a son to his father. Consequently there is no failure 
in the completion of religious rites [as supposed in the objection. | 


* By the commentator on the Mimdnsa; Prabhakara surnamed Guru. 


+ Soma, Asclepias acida, Roxb. 
Tt 
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11. It should not be allegad, that even what isobtained by rob- 
bery and other nefarious means, would be property. 


Ii. An objec- For propri eS es Saas 1 Be eal ee ee? RS eee a oe ee 
a | prietary “2 = 
ERR eres ait by the world ; and it disagrees with received 

practice. 


12. Thus, since property, obtained by acceptance or any other 
12. Certain means [Sufficient] means, is established to be temporal ; the 
of acquisition are acceptance of alms, as well as other [prescribed] modes 
restricted to par- for a Brahmana, conquest and similar means for a 
fieular tribes, for Kshatriya, husbandry and the like for a Vaicya, and 
spiritual reasons. sevice and the rest for a Cidra, are propounded as 


ANNOTATIONS. 


Admitting, that, because injunctions regarding acquisition concern the religious 
ceremony, the acquisition likewise must relate to the ceremony ; does it not follow, 
since it relates not to anything else, that there is no such thing as property ? and would 
not a failure of the religious ceremony ensue ? Pes the adversury’s position is 
erroneous. | The author states the objection and confutes it with derision. ‘Some one 
has blundered, affirming that acquisition does not produce property, for it is a contra- 
diction interms.’? Such is the construction of the sentence ; and the meaning is this : 
Acquisition, which is an accident of the acquirer, is a relation between two objects 
[the owner and his own] like that of mother anc son. Consequently, there can be no 
acquisition without athing to be acquired; and it is a contradiction in terms to say 
‘acquisition does not produce a proprietary right,’ as it is to affirm ‘my mother is a 
barren woman.’ Subodhinf and Balam-Bha'ta. 


The demonstrated conclusion is, that, since valuables, being intended for every 
purpose, must be relative to the person, restrictions, regarding the acquisition of them, 
must concern the person also. Balam-Bhatta. 


The purpose of the disquisition under this topic of inquiry is stuted. It is inter- 
reted by the venerable author (Prabhakara-Guru.) The implied sense is this. Accord- 
ing to the adversary’a position, there is no offence affecting the person, in violating the 
injunction. But the religious ceremony is not duly accomplished with goods acquired 
by a breach of the injunction. It is the religious ceremony, therefore, which is affected. 
But, according to the demonstrated doctrine, since the restrictions concern the person, 
the offence is Fis if he infringe the rale ; and the religious ceremony is not affected. 
Subodhini. 


The author, by way of closing the argument, states the result as applicable to the 
subject proposed. It is acknowledged hy the maintainer of the right doctrine, that 
even what is gained by infringing the rulc, much more what is acquired by other means, 
is property. Balam-Bhatta. ; 

Otherwise, that is, if a right of property in wealth acquired even by infringing the 
rule, be not admitted; then, since no property is temporal because the restrictions 
concern the religious ceremony ee that, Shick is thus acquired, does so likewise, 
therefore the means of living would be unattainable, since no temporal property coul 
exist ; and consequently there could be no religious ceremony, for there would be 
nobody to perform it. Subodhini and Balam-Bhatta. 


11. It should not be alleged, that even what is obtained by robbery.] If proper- 
ty be acknowledged in that which is acquired by infringing the restriction, might it not 
be supposed, that even what is obtained by robbery and other nefarious means, becomes 
property? The author obviates that objection. It does not become 80. He removes 
the inconsequence of the reason. For the employment of it as such in sale and other 
transactions is not familiarly seen in practice. Balam-Bhatta. 


12. Thus since property obtained by acceptance, &c.} Property being thus proved 
to be temporal, the author successively refutes the several arguments before cited in 
support of the notion, that it is not temporal. Balam-Bhatta. 
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Other means restrictions intended for spiritual purposes ; and inhe- 
atrecommontoall. ritance and other modes are stated as means common 
to all. “An owner is by inheritance, purchase, partition, seizure or 
finding.”* 


13. Unobstructed heritage is here denominated “inheritance.” 
13. Gautama’s “ Purchage” is well known. “ Partition” intends heri- 
enumeration of tage subject to obstruction. “Occupation” or seizure 
the modes of is the appropriation of water, grass, wood and the like 
ea €x- not previously appertaining to any other [person as 
pono owner.t] .“ Finding” is the discovery of a hidden trea- 
sure or the like. ‘If these reasons exist, the person is owner. If they 
take place, he becomes proprietor. ‘For a Brahmana, that, which is ob- 
tained by acceptance or the like, is additional ;’ not common [to all the 
tribes]. “ Additional” is understood in the subsequent sentence : ‘ for 
a Kshatriya, what is obtained by victory, ar by amercement or the like, 
is peculiar.’ In the next sentence, “additional” is again understood : 
what is gained or earned by agriculture, keeping of cattle, [traffic,} 
and so forth, is for a Vaicya peculiar ; and so is, for a Gadra, that which 
is earned in the form of wages, by obedience to the regenerate and by 
similar means.’ Thus likewise, among the various causes of property 
which are familiar to mankind, ewhatever has been stated as peculiar 
to certain mixed classes in the direct or inverse order of the tribes, (as 
the driving of horses, which is the profession of the Sttas,j and so 
forth,) is indicated by the word “earned” (nirvishta) : for all such ac- 
quisitions assume the form of wages or hire ; and the noun (nirvésa) is 
exhibited in the Trik&ndi§ as signifying wages. 


As for the precept respecting the succession of the widow and 

14, Another ob- the daughter, &c.,|| the declaration [of the order of suc- 
jection obviated, Cession,] even in that text is intended to prevent mis- 
take, (although the right of property be a matter fami- 


ANNOTATIONS. 
Common to all.] Including even the mixed classes. Balam-Bhajta. 


_ 18. Ifthese reasons exist, the person is owner.] If such reasons are known (to 
cxist,] the owner is known. Subodhini and Balam-Bhatta. 

Both commentaries read jm4téshu jfidyaté svami, ‘such reasons existing, an 
owner exists.” But copies of the text exhibit jAtéshu j&yaté svamf, ‘Such reasons 
being known, the owner is known.’ 

Additional.] The meaning of the term is ‘excellent.’ Balam-bhatta. 

14. As for the precept respecting the succession.| The author obviates an ob- 
jection, that, if property be a worldly matter, the import of the text here cited is. in- 
consistent, as it provide by precept, that the widow and certain other persons 
inherit on the owner’s demise. Subodhinf and Balam-bhatta, 


* Gautama, 10, 39 already cited in § 8. + Balam-Bhatta. 

£ According to a text of Ucanas, from which these words are taken. 

§ The dictionary of Amarasimha iu three books (Kandas.) The passage here cited 
occurs in the 3rd book of the Amarakosha, Ch. 4. v. 217. 

| Vide infra, C, 2. Sect. 1. § 1. 
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liar to the world,) where many persons might (but for that declaration] 
be supposed entitled to share the heritage by reason of their affinity to 
the late owner. The whole is therefore unexceptionable. 


15. As for the remark, that, if property were temporal, it could 

15. The argu. not be said “my property has been taken away by 

ent refuted, on him;’* that is not accurate, for a doubt respecting the 

which the first proprietary right does arise through a doubt concern- 

supposition was ing the purchase, or other transaction, which is the 
grounded, cause of that right. 


16. The purpose of the preceding disquisition is this. <A text 
16. Purpose of expresses “When Bréhmanas have acquired wealth by 
the disquisition a blameable act, they are cleared by the abandonment 
explained. of it, with prayer and rigid austerity.”+ Now, if pro- 
perty be deducible only from sacred ordinances, that, which has been 
obtained by accepting presents from an improper person, or by other 
means which are reprobated, would not be property, and consequently 
Property, how- would not be partible among sons. But if it bea 
ever acquired, is worldly matter, then even what is obtained by such 
partible among means, is property, and may be divided among heirs ; 
= heirs of the and the atonement aboyementioned regards the acquir- 
ae er only: but sons have the right by inheritance, and 
therefore no blame attaches to them, since Manu declares “There are 
seven virtuous means of acquiring property : viz. inheritance, &c.”} 


17. The first 17. Next, it is doubted whether property arise 
question (§ 7.) from partition, or the division be of an existent 
resumed. rig) 


ANNOTATIONS. 


_ The declaration of the order of succession.| Balam-bhatta notices as a variation 
in the reading, the words here supplied; krama-smaranam ‘ declaration of the order of 
succession, instead of smaranam ‘ declaration.’ 


15. As for the remark, that if property were temporal.| The sense is this: in 
such a case, the proposition ‘another’s property has been taken by him’ is simply ap- 
prehended from the affirmation of the complainant. But that is apprehension, not 
proof. Accordingly, if it be contradicted, a doubt arises respecting the cause of right. 
Thus, if the complainant declare, “my goods have heen taken by him,” and the 
defendant. affirm the contrary, a doubt arises in the minds of umpires, whether the thing 
were unjustly seized by that man, or were fairly obtained by purchase or other title: 
and so, from a doubt respecting a purchase or other cause of property, arises a doubt 
concerning property which is the effect. Subodhini. 

16. The purpose of the preceding disquisition is this.] Admitting property to 
be a worldly matter; still [its nature] seems to be an unfit (subject of inquiry] under 
the head of inheritance, since it matters not whether property be temporal or spiritual. 
Apprehending this objection, the author proceeds to explain the purpose of the disquisi- 
tion. Subodhin{. 


* Vide § 8. 

T The text is apparently referred to Manu by the commentator Bélam-bhatta : 
but it is not found in Manu’s institutes. A passage of similar import docs, however, 
occur, Ch. 10. v. 111], . Many, 10. 115, 
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18. Of these [positions], that of property arising from partition 

18. Property is right ; since a man, to whom a son is born, is en- 

supposed to arise joined to maintain a holy fire: for, if property were 

from partition. vested by birth alone, the estate would be common to 

the son as soon as born ; and the father would not be competent to 

maintain a sacrificial fire and perform other religious duties which are 
accomplished by the use of wealth. 


19. Likewise the prohibition of a division of that, which is ob- 
19, The suppo- tained from the liberality of the father previous to 
sition, that it is separation, would not be pertinent : since no partition 
vested by birth, of it can be supposed, for it has been given by consent 
disagrees with @ of ai) parties. But Narada does propound such a pro- 
passage of Narada | .,°"". ; : 
exempting from hibition : “Excepting what is gained by valour, the 
partition the fae wealth of a wife, and what is acquired by science, 
ther’sdonations. which are three sorts of property exempt from parti- 


tion ; and any favour conferred by a father.’* 


20. So the text concerning an affectionate gift, (“ What has been 
., given by an affectionate husband to his wife, she may 
20. And with & y 

one which recog. Consume as she pleases, when he is dead, or may give 

nises a husband’s it away, excepting immoveable property ;’+(a) would 

donations to his be pertinent, if property were vested by birth alone. 

vue Nor is it right to connect the words “excepting im- 

moveable property” with the terms “what has been given” [in the text 

last cited ;] for that would be a forced construction by connexion of 
disjoined terms. 


ANNOTATIONS. 


18. Is enjoined to maintain a holy fire.] For it is ordained hy a passage of the 
Veda, ‘that he, who has a son born and who has black [not grey] hair, should consecrate 
a holy fire:” and the meaning of that passage is this; ‘ one who has issue (for the term 
soa implies issue in general ;) and whose hair is [yet] black, or who is in the prime of 
life; that is, who is capable; one, in short, whois qualified; must perform the conse- 
cration and maintenance of a holy fire.” Does not this relate to the consecration of 
sacrificial fires, not to the rise of property from partition ? Anticipating this objection, 
he adds ‘‘ if property were by birth &c.” The meaning is this: ‘if property arose from 
birth alone, a son would, even at the instant of his birth, have ownership; and since 
the goods are thenceforward in common, the father would not be competent to the con- 
secration of sacrificial fires and other religious acts (as funeral repasts, rites on the 
birth of children, aud other indispensable ceremonies,) which must be performed by the 
husband and wife, and which can only be accomplished by expenditure of wealth.’ 
Subodhinf and Balam-bhatta. 


20. The text......would not be pertinent, if property were vested by birth. | For, 
if property were vested at the instant of birth, no such gift could be made; since he 
would be incompetent even with the consent of the child, and one cannot give away 
what is common to others. Subodbini and Balam-bhatta. 


* Narada, 13. 6. 
t Vishnu according to a subsequent quotation (§ 25.) But Narada cited by Jima- 
ta-vabana (C. 4. Sect. 1. § 23.) 
; ee L Mad. H. C. Rep, 91: 2 Strange H, L. 430: 1 Morl. Dig 259 (2), 
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21. As for the text “The father is master of the gems, 


91. The excep- 
tion of rmmove- 
ables does not im- 


ply property by 
irth. 


Passages, ex- 
cepting them, re- 
gard the ancestral 
estate. 
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earls 


and corals, and of all [other moveable property :] but 
neither the father, nor the grandfather, is so of the 
whole immoveable estate ;’* and this other passage 
“By favour of the father, clothes and ornaments are 
used, but immoveable property may not be consumed, 
even with the father’s indulgence ;’+ which passages 
forbid a gift of immoveable property through favour : 
they both relate to immoveables which have descended 


from the paternal grandfather. When the grandfather dies,(b) his effects 
become the common property of the father and sons ; but it appears 
from this text alone, that the gems, pearls and other moveables belong 
exclusively to the father, while the immoveable estate remains common. 


22. Therefore property is not by birth, but by demise of the 


22. Property 
supposed to be by 
partition, or by 
demise of the 
owner. 


owner, or by partition. Accordingly [since the demise 
of the ownér is a cause of property,j] there is no room 
for supposing, that a stranger could not be prevented 
from taking the effects because the property was va- 
cant after the death of the father before partition. So 


likewise, in the case of an only son, the estate becomes the property of 
the son by the father’s decease ; and does not require partition. 


23. To this the answer is: It has been shown, that property is a 


23. That suppo- 
sition is wrong. 
Propertyis vested 


matter of popular recognition ; and the right of sons 
and the rest, by birth, is most familiar to the world, 
as cannot be denied: but the term partition is generally 
understood to relate to effects belonging to several 


by birth: as ex- 
Sete declared owners, and does not relate to that which appertains 
y Gautama. to another, nor to goods vacant or unowned. For the 


text of Gautama expresses “Let ownership of wealth be taken by 
birth ; as the venerable teachers direct.’§ 


ANNOTATIONS. 

Nor is it right to connect, fe. Is not the text, so far from being in contradiction 
to the right by birth, actually founded on it ? for the construction is this ‘ what has 
been given, excepting immoveable property, by an affectionate husband to his wife, she 
may consume as she pleases, when he is dead :’ thus, a right of property by birth being 
true in regard to immoveables, since the gift of them is forbidden; and, by analogy, the 
same being true of other goods, a gift of wealth other than immoveables is permilted 
by the provisions of the law: why then should not this text be propounded? Appre- 
hending that. objection, he says ‘‘Noris it right to connect, &c.” ‘The construction 
stated would be requisite: but it is not a proper onc; for the style would be involved, 
if the construction connect disjoined terms. Subodbinf. 


21. As for the text “The father is master of the gems, &c.”] Apprehending 
the objection, that, since a gift of immoveables through partial affection is forbidden by 
the plein construction of two other passages of law, birth and not partition is the cause 
of property, he obviates it. Subodhinf. 


_ 23. “Let ownership of wealth, &c.”] ‘By birth alone the heir may take the thing 
which is denominated ownership of wealth: as the venerable teachers hold.’ Subodhin{. 


* Yajfiavalkya cited by Jimita-vahana (C. 2. § 28:) 

+ The name of the author is not given with any quotation of this text. 

+ Subodbiof and Bélam-bhatta. § Not found in Gautama’s institutes. 
(4) See 1 Morl. Dig, 307, un. db. 
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24. Moreover the ate — Sor “The father is master of the 
ems, pearls, &c.” (§ 21) is pertinent on the su 1- 
ee ae Bea) Bon of a proprietary right vested by birth. Nocis it 
does imply pro- right to affirm, that it relates to immoveables which 
perty by birth, § have descended from the paternal grandfather: since 
the text expresses “neither the father, nor the grandfather.” This 
maxim, that the grandfather’s own acquisition should not be given 
away while a son or grandson is living, indicates a proprietary interest 
by birth. As, according to the other opinion, the precious stones, pearls, 
clothes, ornaments and other effects, though inherited from the grand- 
father, belong to the father under the special provisions of the law; so, 
according to our opinion, the father has power, under the same text, 
to give away such effects, though acquired by his father. There is no 
difference. 


25. But the text of Vishnu (§ 20), which mentions a gift of im- 
ob A dathersiase moveables bestowed through affection, must be inter- 
page before cited preted as relating to property acquired by the father 
(§ 20) relates to himself and given with the consent of his son and the 
the father’s acqui- rest: for, by the passages [above cited, as well as others 
sitions. not quoted,* viz.| “The father is the master of the 
gems, pearls, &c.” (§ 21), the fitness of any other but immoveables for 
an affectionate gift was certain. 


26. As for the alleged disqualification for religious duties which 
96. A preceding are prescribed by the Veda, and which require for 
objection (§ 18) their accomplishment the use of wealth, (§ 18) suffi- 
reluted. cient power for such purposes is inferred from the 
cogency of the precept [which enjoins their performance]. 


27. Therefore it is a settled point, that property in the paternal 

27. Property is OF ancestral estate is by birth, [although] the father 
by birth: but the have independent power in the disposal of effects 
father has power other than immoveables(a), for indispensable acts of 
aad’ Papert F duty and for purposes prescribed by text of law, as gifts 
a eepech ot ne through affection, support of the family, relief from 
moveables: as distress, and so forth: but he is subject to the control 
shownby passages of his sons and the rest, in regard to the immoveable 
of law. estate, whether acquired by himself or inherited from 
his father or other predecessor; since it is ordained, “ Though immove- 
ubles or bipeds have been acquired by a man himself, a gift or sale of 


ANNOTATIONS. 


Balam-bhatta notices a variation in the reading: artha-svamitvat, in the ablative 
case, instead of artha-svAmitvam, in the nominative. That reading is found in the 
Daya-tatva; and the text is there explained in an entirely different sense. See Jimi- 
ta-vihana, C. 1. § 19. 


27. ‘No gift or sale should be made.”] The close of the passage is read other- 
wise by Raghunandana: ‘The dissipating of the means of support is censured ;”” vrtti- 
lopo vigarhitak, instead of na dénau na cha vikrayah. 


* Ralam-bhatta. { Balam-bhat{a. 
(a) See 1 Morl, Dig. 40: 2 Strange H. LL. 6, 9.- 
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them should not be made without convening all the sons. They, who 
are born, and they who are yet unbegotten, and they who are still in 
the womb, require the means of support, no gift of sale should, there- 
fore, be made.”* 


28. Anexception to it follows: “Even a single individual may 
98. A further conclude a donation, mortgage, or sale, of immoveable 
text authorizes property, during a season of distress, for the sake of the 
one, &e.,byasin- family, and especially for pious purposes(a).”+ 
gle owner. 


29. The meaning of that text is this: while the sons and grand- 

99, Explanation 5S are minors, and incapable of giving their consent 

bre toxt. to a gift and the like; or while brothers are so and 

continue unseparated ; even one person, who is capa- 

ble, may conclude a gift, hypothecation, or sale, of immoveable pro- 

perty, if a calamity affecting the whole family require it, or the support 

of the family render it necessary, or indispensable duties, such as the 
obsequies of the father or the like, make it unavoidable(b). 


30. The following passage “Separated kinsmen, as those who are 
30. Another pas- unseparated, are equal in respect of immoveables; for 
sage expounded. One has not power over the whole, to make a gift, sale 
or mortgage:’t must be thus interpreted: ‘among 
Consent of se. Uwnseparated kinsmen, the consent of all is indispensa- 
parated kinsmen bly requisite, because no one is fully empowered to 
tends to the faci- make an alienation, since the estate is in common: 
lity of the trans- but, among separated kindred, the consent of all tends 
eenane: to the facility of the transaction, by obviating any 
future doubt, whether they be separate or united: it is not required, 
on account of any want of sufficient power, in the single owner; and 
the transaction is consequently valid even without the consent of sepa- 
rated kinsmen. 


31. In the text, which expresses, that “Land passes by six for- 
31. Like the malities; by consent of townsmen, of kinsmen, of 
consent of towns- neighbours, and of heirs, and by gift of gold and of 
men, &c. required water ;’(c)§ consent of townsmen is required for the 
by another text. publicity of the transaction, since it is provided, that 
“ Acceptance of a gift, especially of land, should be public :’|| but the con- 
tract is not invalid without their consent. The approbation of neigh- 
bours serves to obviate any dispute concerning the boundary. The 
use of the consent of kinsmen and of heirs has been explained. 


* Vyasa as cited in other compilations. + Virhaspati cited in the Ratnakara, &c. 
+ Vihaspati as cited in the Ratnakara. § The author of this passage is not named. 
|| This passage also is anonymous. 


(2) See 6 Moo. I. A. Ca. 393. 407 for authorities as to the power of a manager or 
guardian in posseasion to alienate ancestral estate.—£d. 


(4) See 1 Strange H. L. 20: 2 Ibid. 348, 340: 1 Morl. Die. 43n. 445n.— 
(c) See 2 Strange H. UL. 7, 427.—- Ey, 
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32. By gift of gold and of water.] Since the sale of immoveables 
32, Gift of gold is forbidden (“In regard to the immoveable estate, sale 
and water assimi- is not allowed; it may be mortgaged by consent of 
lates the saletoa parties interested ;’") and since donation is prai 
gift of land. (“Both he who accepts land, and he who gives it, are 
performers of a holy deed, and shall go to a region of bliss ;’+) if a sale 
must be made, it should be conducted, for the transfer of immoveable 
property, in the form of ‘a gift, delivering with it gold and water [to 
ratify the donation. ] 
83. A distinc- 33. In respect of the right by birth, to the estate 
cat eis on paternal or ancestral, we shall mention a distinction 
a ee under a subsequent text. (Section 5. § 3.) 
3. 


SECTION -II. 


Partition equable or unequal._—Four periods of partition.—Provision 
for wives.—Exclusion of a son who has a competence, 


1. At what time, by whtm, and how, partition may be made, 


1. Other topics Will be next considered. xplaining those points, 
resumed. the author says, “When the father makes a partition, 
Text of Yajiia- Jet him separate his sons [from himself] at his pleasure, 
valkya. and either [dismiss] the eldest with the best share, 


or [if he choose] all may be equal sharers.’} 


2. When a father wishes to make a partition, he 
may at his pleasure separate his children from himself, 
whether one, two or more sons. 


3. No rule being suggested (for the will is unrestrained,) the 

3. Distribution ®uthor adds, by way of restriction, “he may separate 

by the father (for this term is again understood) the eldest with the 

may beunequal. best share,” the middlemost with a middle share, and 
the youngest with the worst share. 


4, This distribution of best and other portions is propounded by 

4. Mam des. Manu. “ The portion deducted for the eldest is the 

cribes this distri- twentieth part of the heritage, with the best of all the 

bution, chattels; for the middlemost, half of that; for the 
youngest, a quarter of it.”§ . 


2. Exposition 
of the passage. 


ANNOTATIONS. 


2. Separate his children.] Make them distinct and several by giving to 
shares of the inheritance. Balam-bhatta. 





* The origin of this quotation likewise has not been found. 
} Brabma-vaivarta-purdna. 
Yajfiavalkya, 2. 115, § Manu, 9,112, Vide infra. Sect. 3. § 3, 
vl] 
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5. The term “either” (§ 1) is relative to the subsequent 

6. Explanation alternative “or all may be equal sharers.” That is, 

of the close of the all, namely the eldest and the rest, should be made 
former text. partakers of equal portions. 


6. The estate 6. This unequal distribution supposes property 
must have been by himself acquired. But, if the wealth descended to 
prior teat open him from his father, an unequal partition at his pleasure 

. is not proper: for equal ownership will be declared. 


ane 


7.(a) One period of partition is when the father desires separation, 

‘Y, Four periods a8 expressed in the text. “ When the father makes a 

of partition; Ist a partition.” (§ 1) Another period is while the father 
by the father’s Jiyes but is indifferent to wealth and disinclined to 
ate ad rae pleasure, and the mother is incapable of bearing more 
worldly affairs: Sons; at which time a partition is admissible, at the 
as is shown by option of sons, against the father’s wish: as is shown 
Narada. by Nérada; who premises partition subsequent to the 
demise of both parents (“ Let sons regularly divide the wealth when 
the father is dead ;’* and adds “ Or when the mother is past child- 
‘tearing and the sisters are married, or when the father’s sensual pas- 
sions are extinguished.”+ Here the words “ let sons regularly divide 
the wealth” are understood. Gautama likewise, having said “ After 
the demise of the father, let sons share his estates;’t states a second 
period, “Or when the mother is past child-bearing ;’§ and a third, 
“ While the father lives, if he desire separation.”|| So, while the mother 


ANNOTATIONS. 

7. One period of partition is when the father desires separation.| There are four 
periods of partition. One is, while the father lives, if he desire partition, Another is, 
when the mother ceases to be capable of bearing issue, and the father is not desirous 
of sexual intercourse and is indifferent to wealth; if his sons then require partition, 
though be do not wish it- Again another period is, while the mother is yet capable of 
bearing issue, and the father, though not consenting to partition, is old, or addicted to 
vicious courses, or afflicted with an incurable disease ; if the sons then desire partition, 
The last period is, after the decease of the father. Vigvegvara in the Madana-Parijata. 


There are four periods of partition in the casc of wealth acquired by the father. 
Vigvegvara in the Subodhini. 

Four periods of partition among sons have been stated by the author (Vijfianeqvara,) 
which are compendiously exhibited in a twofold division by the contemplative saint 
(YAjiiavalkya.) Here, three cases may occur under that of distribution during the life 
of the father: viz., with, or without, his desire for separation : the case of his not desir- 
ing it being also twofold; viz., 1st, when the mother has ceased to be capable of bearing 
children and the father is disinclined to pleasure, &c. 2d, when the mother is not inca- 
pable of bearing issue, but the father is disqualified by vicious habits or the like, 
Subodhinf. . 

The doctrine of the eastern writers [Jimata-véhana, &c.] who maintain, that two 
periods only are admissible, the volition of the father and lis demise, and not any third 
period;] and that the text, relative to the mother’s 1ocapacity for bearing more issue, 
“int the estate of the paternal grandfather or other ancestor; is refuted, B&lam- 

atta. 


~  * Narada, 13, 2. + Narada, 13. 3. t Gautama, 28. 1. 
§ Gautama, 28. 2. | Gautama, 28.2. J See Jimita-véhana, C. 1. § 44. 
(a) This section refers to the law governing the division of property generally, 


a Mudati y. Subbiramaxiya Mudali, 1, Mad. H.C. Rep. 79.—Zd, 
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is capable of bearing more issue, a partition is admissible by the choice 
4th on account of Of the sons, though the father be unwilling, if he be 
his disqualifica- addicted to vice or afflicted with a lasting ~" 

tion: asstatedby That Cankha declares: “ Partition of inheritance 
Gankha. takes place without the father’s wish, if he be old, dis- 
turbed in intellect, or diseased.”* 


8. Two sorts of partition at the pleasure of the father have been 

8. Provision for Stated; namely, equal and unequal. The author adds 

wives. a particular rule in the case of equal partition; “If he 

Text of Yajia- make the allotments equal, his wives, to whom no 

vaikya. separate property has been given by the husband or 
the father-in-law, must be rendered partakers of life-portions.”+ 


9. When the father, by his own choice, makes all his sons par- 

9. Exposition takers of equal portions, his wives, to whom peculiar 
of it. property had not been given by their husband, or by 
The wife shares their father-in-law, must be made participant of shares 
like a son. equal to those of sons. But, if separate property have 
been given to a woman, the author subsequently directs half a share to 
be allotted to her: “Or ifany had been given, let him assign the half.”t 


10. But, if he give the superior allotment to the eldest son, and 
10. Excepting distribute similar unequal shares to the rest, his wives 
the deductionsfor do not take such portions, but receive equal shares of 


ANNOTATIONS. 


We hold, that while the father survives and is worthy of retaining uncontrolled 
power, his will alone is the causé of partition. If he be unworthy of such power, in 
consequence of degradation, or of retirement from the world, or the like, the son’s will 
is likewise a cause of partition. But, in the case of his demise, the succeseor’s own 
choice is of course the reason. By this mode, the periods are three. Else there must 
be great confusion, in the uncertainty of subject and accident, if many reasons, as ex- 
tinction of worldly propensities and so forth, must be established collectively and alter- 
natively. Thus the mention of certain reasons in some texts, and the omission of them 
in others, are suitable: for the extinction of the temporal affections, and the other 
assigned reasons, indicate the single circumstance of the father’s want of uncontrolled 
power; since it i3 easy to establish that single foundation of the text. Viramitrodaya. 


When the father’s passions are extinguished.] Jimita-vahana’s reading of the pas- 
sage is different: and there are other variations of tlis text. See note on Jimuta- 
vahana. Ch. 1. § 33. 


Partition of inheritance takes place without the father’s wish.] A text of a con- 
trary import is cited fiom the same author, by Jimtta-valana. See note on Jimuta- 
vahana. C. 1. § 43. 


9. The author subsequently directs half a share.}] This and the passage cited 
may be supposed to bear reference to a passage which occurs near the close of the head 
of inheritance. (C. 2. Sect. 11. § 34.): but the quotation is not exact, and the text re- 
lates to a different subject. 


10. The furniture in the house, &c.} The chairs, and the earthen and stone 
utensils, and the ornaments worn by her, are the wife’s deducted allotment. Haradattaq] 


says the furniture, as well as the car, is the father’s; and the oruaments are the wife's. 
Balam-bhatta. 





* Cited as a passage of Harita in the Vyavah4ra mfyukha, 
¥ Yajfiavalkya, 2. 116. t Vide infra. C, Sect, 11. § 34. 
The scholiast of Gautama, 
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the first boru,&c. the aggregate from which the son’s deductions have 

But she takes a been subtracted, besides their own appropriate deduc- 
tions specitied by Apastamba: “The furniture in the 
house and her ornaments are the wife’s [property]}.”* 


11. A trifle may 11. To the alternative before stated (§ 1) the 
be given to ason author propounds an exception: “The separation of 
a Bi 8 not ® one, who is able to support Itimself and is not desirous 

‘Text of Yajiia- of participation, may be completed by giving him 
valkya. some trifle(a).’> 


12. To one who is himself able to earn wealth, and who is not 

_ desirous of sharing his father’s goods, any thing what- 

ee Beahea soever, though not valuable, may be given, and the 

separation or division may be thus completed by the 

father; so that the children, or other heirs, of that son, may have no 
future claim of inheritance, 


13. The distribution of greater and less shares has been shown 

13. An illegally (§ 1.) To forbid, in such case, an unequal partition 

partial distribu made in any other mode than that which renders the 

tion is improper. distribution uneven by means of deduction, such as 

Text of Yajfia- are directed by the law, the author adds “ A legal dis- 

valkya. tribution, made by the father among sons separated 
with greater or less shares, is pronounced valid.”} 


14, When the distribution of more or less among sons separated 
14. Explanae- by an unequal partition is legal, or such as ordained 
tion of the pas- by the law; then that division, made by the father, 
sage. is completely made, and cannot be afterwards set aside : 
as is declared by Manu and the rest. Else it fails, though made by the 
father. Such is the meaning; and in like manner, Nérada declares 
Confirmed bya “ A father, who is afflicted with disease, or influenced 
quotation from by wrath, or whose mind is engrossed by a beloved 
Narada. object, or who acts otherwise than the law permits, has 
no power in the distribution of the estate.”§ 


ANNOTATIONS. 


13. In any other mode.J The commentator Balam-bhatta prefers another reading 
ayathagdstra ‘not according to law’ instead of anyatha ‘in any other mode.’ 





* Vide infra. Sect. 3. § 6. : + Yaj#avalkya, 2. 117, 
Yajfiavalkya, 2, 117. § Narada, 13, 16. 


(a) See 1 Morl. Dig. 24.—F¢ 


I.  Distribu- 
tion among bro- 
thers should be 
equable ; by the 
text of Y4jfiaval- 
kya. 


2. After their two parents.] After the demise of the father and 


2. Interpreta- 
tion of the pas- 


sage. 


3. Objection 
to the restriction 
of equal shares ; 
since an unequal 
division is autho- 
rized by Manu. 
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SECTION III, 


Partition after the Futher’s decease. 


5s 


The author next propounds another period 


of partition, other persons as making it, and a rule 
respecting the mode. “ Let sons divide equally both 


the effects and the debts, after [the demise of] their 


two parents(a).”* 


mother : here the period of the distribution is shown. 
The sons.] The persons, who make the distribution, 
are thus indicated. Equably.} A rule respecting the 
mode is by this declared: in equal shares only should they divide the 
effects and debts. 


3. But Manu, having premised “ partition after the death of the 
father and the,mother,’+ and having declared. “ The 
eldest brother may take the patrimony entire,(b) and the 


rest may live under him as under their father ;’+ has 
exhibited a distribution with deductions, among bre- 


thren separating after the death of their father and 


mother : 


“ The portion deducted for the eldest is the 


twentieth part of the heritage with the best of all the chattels; for the 
middlemost, half of that; for the youngest, a quarter of it.”"§ The 
twentieth part of the whole amount of the property [to be divided,}}] 
and the best of all the chattels, must be given [by way of deduction] 
to the eldest; half of that, or a fortieth part, and a middling chattel, 
should be allotted to the middlemost; and a quarter of it, or the 
eightieth part, with the worst chattel, to the youngest. He has also 
directed an unequal partition, but without deductions, among brethren 
separating after their parents’ decease ; allotting two shares to the eldest, 
one and a half to the next born, and one apiece to the younger bro- 
thers: “Ifa deduction be thus made, let equal shares of the residue be 
allotted: but, if there be no deduction, the shares must be distributed 
in this manner; let the eldest have double share, and the next born a 
share and a half, and the younger sons each a share: thus is the law 
settled.”** The author himself has sanctioned an unequal distribu- 
tion when a division is made during the father’s life-time (“Let him 
either dismiss the eldest with the best share, &c."};). Hence an unequal 
partition is admissible in every period. How then is a restriction in- 
troduced, requiring that sons should divide only equal shares ? 


* Y4jiiavalkya, 2. 118. 
§ Mann, 9. 112. 
** Manu, 9. 116—117. 


(a) See 1 Mor], Dig, 315, —£v, 


7 Manu, 9. 104. t Manu, 9. 1053. 
{| Balam-bhatta. q Ihid. 
++ Yajfiavalkya. rt Vide Sect, 2. § {. 


(4) See 1 Strange, H, L. 331.- 
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The question is thus answered: True, this unequal partition 
4. Answer, 28 found in the sacred ordinances; but it must not be 
Unequal distri- practised,(a) because it is abhorred by the world ; since 
bution isdisused; that is forbidden by the maxim “ Practise not that 
through popular which is legal, but is abhorred by the world, [for*] it 
Pie pie oa secures not celestial bliss :”+ as the practice [of otfer- 
ine. 8 ing bulls] is shunned, on account of popular prejudice, 
notwithstanding the injunction “Offer to a venerable 
priest a bull or a large goat;’{ and as the slaying of a cow is for the 
same reason disused, notwithstanding the precept “Slay a barren cow 
as a victim consecrated to Mitra and Varuna.”§ 


5. It is expressly declared, “As the duty of an appointment [to 
* 5. Itis declared Yaise up seed to another,] and as the slaying of a cow 
obsolete ina pas- for a victim, are disused, so is partition with deductions 
sage of law. [in favour of elder brothers].”| 


6. Apastamba also, having delivered his own opinion, “A father, 
6. A’pastamba, ™2#King a@ partition in his life-time, should distribute 
after describing the heritage equally among his sons;” and having 
an unequal parti- stated, as the doctrine of some, the eldest’s succession 
tion, cites a pas- to the whole estate. (“Some hold, that the eldest is 
sago of the Veda, oir ;) and having exhibited, as the notion of others, a 
which implies an Aahabuts ‘th daduet «J Foes th 
equal distribution distribution with deductions. (“In some countries, the 


only. gold, the black kine, and the black produce of the earth, 


ANNOTATIONS. 


4. Asthe slaying of a cow is for the same reason disused.] This is a very re- 
markable admission of the former prevalence of a practice, which is now held in the 
greatest abhorrence. 


5, The duty of an appointment.| So the term (niyoga-dharma) is here interpreted 
by the author of the Viramitrodaya. But it is explained in the Subodbinf, as intend- 
ing the injunction of an observance, such as the offering of a bull, &c. 


6. In some countries the gold, &c.] The sense of the text is this: In certain 
countries, the gold, the black kine, the black produce of earth, as M4sha{ and other 
dark-coloured grain, or as black iron, (for so some interpret the word;) appertaim to the 
eldest son; the car, and the furniture in the house, or utensils such as stools and the 
like, belong to the father ;** the jewels worn by her are the wife’s, as well as property 
which she has received from the father and other kinsmen. Such respectively are the 
portions of the eldest son, of the father, and of his wife. Subodhinf; and Haradatta 
cited by Balam-bhatta. 


* Subodhinf and Balam-bhatta. 


+ A passage of Yajiiavalkya, according to the quotation of Mitra Migra in the 
Viramitrodaya; but ascribed to Manu in Balam-bhatta’s commentary, It has not, 
however, becn found either in Manu’s or in Y&jfiavalkya’s institutes. 


t This also is a passage of Yajfiavalkya, according to Mitra Micra’s quotation ; 
but has not been found in the institutes of that author. 


. iA passage of the Veda, as the preceding one is of the Smiti, according to the 
* remark of the Subodhinf and Bélam-bhatta. 


| Smiti-sangraha as cited in the Viramitrodaya. {| Phaseolus radiatus, 
** See a different interpretation. Sect. 2. § 10. 
(a) See 2 Strange, H. J). 382—3: 1 Morl. Dig. 305,—, 
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belong to the eldest son ; the car appertains to the father ; and the fur- 
niture in the house and her ornaments are the wife’s ;* as also the pro- 
perty {received by her] from kinsmen: so some maintain ;”) has. .ex- 
pressly forbid it as contrary to the law; and has himself explained its 
inconsistency with the sacred codes : “It is recorded in scripture, with- 
out distinction, that Manu distributed his heritage among his sons." 


7. Therefore unequal partition, though noticed in codes of law, 

7. Unequal divi. Should not be practised, since it is disapproved by the 

sion should not be world and is contrary to scripture. For this reason, a 

practised. § . restriction is ordained, that brethren should divide 
only in equal shares. 


8. It has been declared, that sons may part the effects after the 

8. The mother’s eath of their father and mother. The author states 

peculiar property an exception in regard to the mother’s separate pro- 

goestoherdaugh- perty; “The daughters share the residue of their 
Vek. mother’s property, after payment of her debts.” t 


9. Let the daughters divide their mother’s effects remaining 

9, Expositiom over and above the debts; that is, the residue after 

of Yijfiavalkya’s the discharge of the debts contracted by the mother.(a) 

text, Hence, the purport of the preceding part of the text 

is, that sons may divide their mother’s effects, which are equal to her 
debts or less than their amount. 


10. The meaning is this: A debt, incurred by the mother, must 

10. Sons, not be discharged by her sons, not by her daughters; but 
daughters, are to her daughters shall take her property remaining above 
discharge the mo- her debts: and this is fit; for by the maxim “A male 
Hearne aoe child is procreated if the seed predominate, but a 
her daughters, as female if the woman contribute most to the footus ;” 
the father’s de- the women’s property goes to her daughters, because 
dolvesonthcsons. portions of her abound in her female children; and 
the father’s estate goes to his sons, because portions of him abound in 


his male children. 


ANNOTATIONS. 


Among his sons.| Balam-bhatta reads putrena “son” in the singular; but all 
copies of the Mitiksharé and Subodhin{f, which have been collated, exhibit the term in 
the plural (putrebhyah “‘sons;”) aud so does the Viramitrodaya, quoting this passage 
from the MitAkshara. 


8. Sons may divide their mother’s effects, which are equal to her debts or less. ] 
They may take the goods and must pay the debts. Bilam-bhatta. 


rr ene an ac oe cet mn gine cman 





* Vide supra, Sect. 2. § 10. 


7 A passage of the Tuittirfya Veda, cited by Apastamba; as here remarked by 
Balam-bhatta. 


», 118, (2) See 2 Strange, H. L, 383.— 
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11. On the subject [of daughters*] a special rule is propounded 
11. It goes by Gautama: “A woman's property goes to her 
firstto unmarried daughters, dnmarried, or unprovided.”t His meaning 
or unaprovided ig this: if there be competition of married and un- 
hters. married daughters, the woman's separate property 
belongs to such of them as are unmarried ; or, among the married, if 
there be competition of endowed and unendowed daughters, it belongs 
exclusively to such as are unendowed: and this term signifies ‘ desti- 
tute of wealth.’ 


12. In answer to the question, who takes the rgsidue of the 

12. On failure mother’s goods, after payment of her debts, if there he 

of daughters, it no daughter? the author adds “ And the issue succeeds 
goes to her sons. in their default.”t 


13. On failure of daughters, that is, if there be none, the son, or 

13. Interpre. Other male offspring, shall take the goods. ‘This, 

tation ofthe text which was right under the first part of the text (“ Let 

of Yajtiavalkya. — song divide equally both the effects and the debts ;”§) 
is here expressly declared for the sake of greater perspicuity. 


SECTION «IV, 
Effects not liable to Partition, 


1. The author explains what may not be divided “ Whatever 

1. Certain ac- else 1s acquired by the co-parcener himself, without de- 

quisitions are ex- triment to the father’s estate, as a present from a friend, 

empt from parti- or a gift at nuptials, does not appertain to the co-heirs. 

noe Nor shall he, who recovers hereditary property, which 

had been taken away, give it up to the parceners: nor what has been 
gained by science.’|| 


2, That, which had been acquired by the co-parcener himself with- 

ra out any detriment to the goods of his father or mother ; 
ee or which has been received by him from a friend,(a) or 
i ** obtained by marriage, shall not appertain to the co- 
heirs of brethren. Any property, which had descend- 


ANNOTATIONS. 
11. Unmarried or unprovided.| The text.is explained otherwise by Jimfta- 
vahana. (C. 4. Sect. 2. § 13. and 23.) 


Married and unmarried.] Married signifies espoused; unmarried, maiden. 
Subodhinf. 


Endowed and unendowed.|] Endowed signifies supplied with wealth ; unendowed, 
unfurnished with property. Balam-bhatta. 


* Bélam-bhatta. + Gautama, 28. 22. ¢ Yajiiavalkya, 2. 118, 
§ Vide § 1. l| Yajdavalkya, 2. 119—120. 


(a) See Rewun Persad y. Mi, Radha Beeby, 4 Moore, I, A. Ca. 162 per Wigram 
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ed in succession from ancestors, and had been seized by others, and 
remained unrecovered by the father and the rest through inability or 
for any other cause, he, among the sons, who recovers it with the ac- 
quiescence of the rest, ‘shall not give up to the brethren or other co- 
heirs: the person recovering it shall take such property. 


3. If it be land, he takes the fourth part, and the remainder is 


3. ae di-~ 
rects, that, if land 
be recovered by 
one co-heir, he 
shall have a quar- 
ter of it. 


4. A word sup- 
plied in the text. 


5. The close 
of the passage of 
Yajiiavalkya (§ 1.) 
explained. 


equally shared among all the brethren. So Cankha 
ordains “ Land, [inherited] in regular succession, but 
which had been formerly lost and which a single [heir] 
shall recover solely by his own labour, the rest may 
divide according to their due allotments, having first 


4. In regular succession.| Here the word “in- 
herited” must be understood. 


5. He need not give up to the co-heirs, what has 
been gained by him, through science, by reading the 
scriptures or by expounding their meaning: the ac- 
quirer shall retain such gains. 


6. Here the phrase “any thing acquired by himself, without de- 


6. The acquisi- 
tion must have 
been made with- 
out charge to the 
patrimony. 


triment to the father’s estate,’ must be every where 
understood : and it is thus connected with each mem- 
ber of the sentence; what is obtained from a friend, 
without detriment to the paternal estate; what is re- 
ceived in marriage, without waste of the patrimony ; 


what is redeemed, of the hereditary estate, without expenditure of an- 
cestral property ; what is gained by science, without use of the father’s 
goods. Consequently, what is obtained from a friend, as the return of 
an obligation conferred at the charge of the patrimony ; what is re- 
ceived at a marriage concluded in the form termined Asura or the like ; 
what is recovered, of the hereditary estate, by the expenditure of the 
father’s goods ; what is earned by science acquired at the expense of 
ancestral wealth; all that must be shared with the whole of the 
brethren and with the father. 


ANNOTATIONS. 


4, Inherited must be understood.] The author supplies the deficiency in the 
text cited by him. The words “in succession” are in the text; “inherited” must be 
understood to complete the sense. Subodhinf. 


__ 6. Any thing acquired by himself. ] Here, according to Bélam-bhatta’s remark, 
either a different reading is proposed (kinchit for anyat,) or an interpretation of the 
words of the text, “‘ whatever clse (anyat)” being explained by (kiuchit) ‘any thing.’ 


It is connected with every other member of the sentence.] More is implied: for 
the same phrase is understood in every instance, stated in other codes, of acquisitions 
exempt from partition. Subodhini. 


_, in the form termed A’sura.] For, at such a marriage, wealth is received from the 
bridegroom by the father or kinsmen of the bride. See Manu, 3. 31. 


(4) See 2 Str. H. L. 379.- 
vi 
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7. Thus, since the phrase “ without detriment to the father’s estate” 


7. And acqui- 
sitions 80 made, 
but not included 
in the enumerated 
sorts, are divisi- 
ble. - 


isin every place understood; what is obtained by 
simple acceptance, without waste of the patrimony, 
is liable to partition. But, ifthat were not under- 
stood with every member of the text, presents from 
a friend, a dowry received at a marriage, and other 
particular acquisitions, need not have been specified. 


8. But, it is alleged, the enumeration of amicable gifts and simi- 


8. An objection 
refuted. 


Passages _ of 
Narada and Kat- 
yayana, on the 
gains of science. 


lar acquisitions is pertinent, as showing, that such 
gains are exempt from partition, though obtained at 
the expense of the patrimony. Were it so, this would 
be inconsistent with the received practice of unerring 
persons, and would contradict a passage of Narada: 
“ He, who maintains the family of a brother studying 
science, shall take, be he ever so ignorant, a share of 


the wealth gained by science.”* Moreover the definition of wealth, 
not participable, which is gained by learning, is so propounded by 
Katyayana: “Wealth, gained through science which was acquired 
from a stranger while receiving a foreign maintenance, is termed ac- 
quisition through learning.” (a) 

9. Itis a con- 9. Thus, if the phrase “ without detriment to the 
dition in ne ex- father’s estate,” be taken as a separate sentence, any 
sae aa Rae aes thing obtained by mere acceptance would be exempt 


rain be without an : 
joss to tlic patri- from partition, contrary to established practice. 


mony. 








ANNOTATIONS. 


7. Thus since the phrase &c.] A different reading is noticed hy BAlam-bhatta 
“Not thus ;” na tatha instead of “Thus” tatha. It is taken as a dis'inct sentence ; 
and is explained as intimating, that, on the other hand, amicable gifts and the like, ac- 
quired without detriment to the patrimony, are not liable to partition. According to 
this reading and interpretation, that short sentence belongs to the preceding paragraph. 


In the following sentence there seems to be another difference of reading, in the 
phrase “ without waste (or with waste) of the patrimony.” But the reading, which is 
countenanced by the exposition given in the Subodhin{, has been preferred. 


Since the phrase ‘‘ without detriment to the father’s estate.”] Since that portion 
of the text is applicable to amicable gifts and other acquisitions which are specified as 
exempt from partition, therefore, as those acquisitions made at the charge of the patri- 
mony are liable to be shared, so any thing obtained by mere acceptance, not being in- 
cluded among such acquisitions, must be subject to partition, though procured without 
use of the paternal goods, Subodhiof, 

8. As showing that such gains are exempt from partition.] A difference in the read- 
ing of this passage, bh4jyatvat (in the ablative case) instead of bhajyatvaya (in the dative), 
is mentioned by Balam-bhatta; but he makes no difference in the interpretation. 


Would contradict a passage of Ndrada.] Since the support of the family is here 
stated as a reason for partaking of the property, the right of participation in the gains 
of science is founded on a special cause ; and is not a natu \vonsequence of relation 
as a brother: and the gains of science are not naturry liagh}, 9 to partition, and are 
therefore mentioned as excepted from distribution. } ee 


* Na&rada, 13. 10. | 
(a) See Larimon Row Sadasew vy. Mullar Row Bajee, 2 Knapp P. C. Rep. 60 


amea 
4 
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10. This [condition, that the acquisition be without detriment to 
10. This is the patrimony,”] is made evident by Manu: “ What a 
corroborated by a brother has acquired by his labour, without using the 
passage of Manu. patrimony, he need not give up to the co-heirs; nor 
what has been gained by science.” (a)T 
11. Exposition 11. By labour] by science, war or the like. 
of the text. ‘ 
12. Is it not unnecessary to declare, that effects obtained as pre- 
12. Anobjec- sents from friends, and other similar acquisitions made 
tion stated. without using the patrimony, are exempt from parti- 
tion: since there was no ground for supposing a partition of them ? 
That what is acquired, belongs to the acquirer, and to no other person, 
is well known: but a denial implies the possible supposition of the 
contrary. 
13. Here a certain writer thus states grounds for supposing & 
18. An erro- partition. By interpreting the text, “After the death 
neous solution of of the father, if the eldest brother acquire any wealth, 
it quoted. a share of that belongs to the younger brothers; pro- 
vided they have duly cultivated science ;’} in this manner, ‘if the 
eldest, youngest or middlemost, acquire property before or after the 
death of the father, a share shall accrue to the rest, whether younger 
or elder; grounds do exist for supposing friendly presents and the 
like to be liable to partition, whether or not the father be living: that 
is accordingly denied. 


14. The argument is erroneous: since there is not here a denial 

14. Refutation of what might be supposed ; but the text is a recital 

of it and solution of that which was demonstratively true: for most 

of thedifficulty. texts, cited under this head, are mere recitals of that 
which is notorious to the world. 


15. Or you may be satisfied with considering it as an exception 
15. Another to what is suggested by another passage, “ the 
solution proposed. brethren shall be equal sharers of that which is ac- 
quired by them in concert :’§ and it is therefore a mere error to de- 
duce the suggestion from an indefinite import of the word “eldest” in 
the text before cited (§ 13). That passage must be interpreted as an 
exception to the general doctrine, deduced from texts concerning 
friendly gifts and the rest, that they are exempt from partition, both 
before the father’s death and after his demise. 


16. Other things exempt from partitior®® have been enumerated 

16. Manu enu- by Manu; “Clothes, vehicles, ornaments, prepared 

merates other food, women, sacrifices and pious acts, as well as the 
things exempted. common way, are declared not liable to distribution.” | 








* Subodbinf. 


J Manu, 9. 208. The close of this passage is read differently by Kulltka-bhatta, 
Jimita-vahana, &. See Jimata-vahana Ch. 6. Sect. 1, § 3. 


t Manu, 9. 204, 
§ Vihaspati cited in the Ratnakara. || Manu, 9. 219. 
(a) See 2 Strange H. L, 357.- 


17. Exposition 
of the text. 

' The apparel of 
the brethren is 
‘retained by them, 

The father’s 
apparel is given 
away at his obse- 
quies. 

A passage of 
Vihaspati —con- 
firms this. 

New | clothes 
‘may be distribut- 
ed. 


18. Vehicles] The carriages, as horses, litters or the like. 


18. So of ve- 
hicles, 

Cattle may be 
distributed in 
some cases. 

If few, they go 
to the eldest bro- 
ther : conformably 
to a passage of 
Manu, 
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17. Clothes, which have been worn, must not be 


divided. What is used by each person, belongs exclu- 


sively to him; and what had been worn by the father, 
must be given by brethren parting after the father’s 
decease, to the person who partakes of food at his obse- 
quies: as directed by Vihaspati ; “The clothes and 
ornaments, the bed and similar furniture, appertaining 
to the father, as well as his vehicle and the like, should 
be given, after perfuming them with fragrant drugs and 
wreaths of flowers, to the person who partakes of the 
funeral repast.” But new clothes are subject to dis- 
tribution. 


Here 

_ ), that, on which each person rides, belongs exclu- 
sively to him. But the father’s must be disposed of 
as directed in regard to his clothes. If the horses or 
the like be numerous, they must be distributed among 
co-heirs who live by the sale of them. If they can- 
not be divided, the number being unequal, they belong 
to the eldest brother: as ordained by Manu; “ Let 
them never divide a single goat or sheep, or a single 
beast with uncloven héofs: asingle goat or sheep be- 


longs to the first born.’* 
19. The ornaments worn by cach person are exlusively his, 


19. Ornaments 
likewise belong to 
the wearer, under 
the text of Manu. 

Unworn  orna- 


ments may be 
shared. 
20. Prepared 


food is to be con- 
sumed, 


18, The number being 


But what has not been used, is common and liable to 
partition. “ Such ornaments, as are worn by women 
during the life of her husband, the heirs of the hus- 
band shall not divide among themselves: they, who 
do so, are degraded from their tribe.’ It appears 
from the condition here specified (“ such ornaments as 
are worn, ) that those, which are not worn may be 
divided(q). 

20. Prepared food, as boiled rice, sweet cakes 
and the like, must be similarly exempted from _parti- 
tion. Such food is to be consumed according to cir- 
cumstances. 


ANNOTATIONS. 


Inequality here signifies insufficiency for 


shares; not imparity for uumber. And this 18 fit, Suppose three horses and three 
sons: since the number is adequate to the allotment of shares, the horses may be di- 
vided. Suppose four horses and either three or five sons: since the horses do not an- 
swer to the number of co-heirs, and cannot be distributed into shares in their kind, and 
since a distribution by means of the value is forbidden, and the cattle is directed to be 
given to the eldest brother, the horses may be divided so far as they are adequate to 
the shares, and the surplus shall be given to the eldest. Throughout this title, impa- 
rity must be so understood. Subodhbinf. 





* Manu, 9. 119. + Manu, 9. 260. 
(a) See 1 Strange, H. L. 50: 2 Ibid. 370.—Z7. 
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91. Water, or a reservoir of it, as a well or the like, being 


91. A wellis to 
be used by turns. 


the co-heirs] by turns. 


unequal [to the allotment of shares,] must not be dis- 
tributed by means of the value; but is to be used [by 


22. The women or female slaves, being unequal [in number, to 


92. Female 
slaves are to la- 
bour for the heirs 
by turns; but con- 
cubines are not to 
be shared. 


Gautama for- 
bids it. 


the shares,] must not be divided by the value, but 
should be employed in labour [for the co-heirs] alter- 
nately. But women (adulteresses or others) kept in 
concubinage by the father, must not be shared by the 
sons, though equal in number: for the text of Gautama 
forbids it. “No partition is allowed in the case of 
women connected [with the father or with one of the 
co-heirs.”* 


23. The term yogakshema is a conjunctive compound resolvable 


93.  Interpre- 
tation of Yoga and 
Kshema sacrifices 
and pious acts, in 


into yoga and kshema. ~ By the word yoga is signified 
a cause of obtaining something not already obtained : 
that is, a sacrificial act to be performed with fire con- 
secrated according to the Veda and the law. By the 
term kshema is denoted an auspicious act which be- 
comes the means of conservation of what has been ob- 


tained : such is the making of a pool or a garden, or the giving of alms 


elsewhere than at the altar. 


Both these, though appertaining to the 


father, or though accomplished at the charge of the patrimony, are in- 


divisible ; as Laugakshi declares. 


“ The learned have named a conser- 


vatory act kshema, and a sacrificial one yoga; both are pronounced in- 
divisible : and so are the bed and the chair. 


24. 
24. Other in- 


Some hold, that by the compound term yoga-kshema, those, 


who effect sacrificial and conservatory acts (yoga and 


terpretations of kshema), are intended, as the king’s counsellors, the 


the same term. 


stipendiary priests, and the rest. Others say, weapons, 


cowtails, parasols, shoes and similar things are meant. 


26. The com- 
mon way is indi- 
visible. 


25. The common way, or road of ingress and 
egress to and from the house, garden, or the like, is 
also indivisible. 


ANNOTATIONS. 


21. Being unequal.] 1 is thus hinted, that, if the number be adequate, parti- 


tion takes place. 


Balam-bhatta. ° 


22. ‘Women connected.”] Enjoyed, or kept in concubinage. Subodhint. 


Female slaves, being taken for enjoyment by any one of the brethren or co-heirs, 
belongs exclusively to him. Haradatta on Gautama, 


24. Some hold.] The interpretation, given by Medhatithi aud the Kalpataru, is 
stated. Balam-bhatta. 








* Gautama, 28, 45. 


390 


HINDU’ LAW-BOOKS. 


26. The exclusion of land from one We as stated by Ucanas, 


26. A text of 
Unanas, concern- 
ing land, is res- 
tricted to the case 
of inferior sous ; 
like a passage of 
Vthaspati. 


(“ Sacrificial gains, land, written documents, prepared 
food, water, and women, are indivisible ae ins- 
men even to the thousandth degree ;”) bears reference 
to sons of a Bréhmana by women of the military and 
other inferior tribes : for it is ordained [by Vrhaspati :] 
“ Land, obtained by acceptance of donation, must not 


be given to the son of a Kshatriyé or other wife of in- 


ferior tribe: even though his father give it to him, the son of the 
Br&éhman{ may resume it, when his father is dead.”* 


97. A term in the 
text explained. 


28. In general 
the father’s dona- 
tions to his sons 
are not divisible. 


27. Sacrificial gains] acquired by officiating at 
religious ceremonies. 


28. What is obtained through the father’s favour, 
will be subsequently declared exempt from partition.f 
The supposition that any thing, acquired by trans- 
gressing restrictions regarding the mode of acquisition, 


is indivisible, has been already refuted.t 


29. The acquir- 
er has a double 
share if the patri- 
mony have been 
used : by the text 
of Vasishtha. 


30, Not how. 
ever, where the 
common stock is 
improved. 


dl. 


3t. Exposition 
of the text of 
Yajfiavalkya. 


29. It is settled, that whatever is acquired at 
the charge of the patrimony, is subject tc partition. 
But the acquirer shall,in such a case, have a double 
share, by the text of Vasishtha. “He, among them, 
who has made an acquisition, may take a double por- 
tion of it.’§ 


30. The author propounds an exception to that 
maxim. “ But, if the common stock be improved, an 
equal division is ordained.(a)”|| 


Among unseparated brethren, if the common stock be im- 


proved or augmented by any one of them, through 
agriculture, commerce or similar means, an equal dis- 


tribution nevertheless takes place(b); and a double 


share is not allotted to the acquirer. 


29. He, among them.] Among the brethren. 


ANNOTATIONS. 
Subodhinf. 


* This is a passage of Vihaspati, according to the remark of Bélam-bbatta; and 


it is cited as suc 


by Jimita-vahana, C. 9. § 19. 


t Sect. 6. § 13.16, + Sect.1.§ 16. § Vasishthe, 17. 42. || Yajiiavalkya, 2, 191. 
(a) See 2 Str. H. L. 
(4) But there is no rule of law which precludes one member of an undivided fami- 


y, though living together, from entering into an agreement with his cO-parceners in 
respect of the expenditure upon the family property and repayment of self-acquired 
funds; and such an agreement is rendered more reasonable and probable where por- 
tions of the family property are occupied aud enjoyed by each of the members living 
separately. See Muttusvdmi Gaundan v. Subbiramaniya Gaupgan 1 Mad. H.C. Rep. 


ye and see 1 Strange, H. L. 198: 2 W. Macu. P. H. L. 162: 6 Moo. I A. Ca. 
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SECTION V. 
Equal rights of Father and Son in property ancestral. 


*.. “Gemderns 1. The distribution of the paternal estate among 
share the allot. sons has been shown; the author next propounds a 
ment which their special rule concerning the division of the grandfather's 
deceased father effects by grandsons. “Among grandsons by different 
would have had. fathers, the allotment of shares is according to the 

fathers.”* 


2. Although grandsons have by birth a right in the grandfather's 
2. Exposition . estate, equally with sons; still the distribution of the 
of YAjfiavalkya’s grandfather's property must be adjusted through their 
text, fathers, and not with reference to themselves. The 
meaning here expressed is this: if unseparated brothers die, leaving 
male issue ; and the number of sons be unequal, one having two sons, 
another three, and a third four ; the two receive a single share in right 
of their father, the other three take one share appertaining to their fa- 
ther, and the remaining four sithilarly obtain one share due to their 
father. So, if some of the sons be living and some have died leaving 
male issue ; the same method should be observed: the surviving sons 
take their own allotments, and the sons of their deceased brothers re- 
ceive the shares of their own fathers respectively. Such is the adjust- 
ment prescribed by the text. 


3. Ifthe father be alive, and separate from the grandfather, or if 
3. The right of he have no brothers, a partition of the grandfather's 
father and son in estate with the grandson would not take place; since 
property ances- it has been directed, that shares shall be allotted, in 
tral, 1s equal. right of the father, if he be deceased: or, admitting 
partition to take place, it would be made according to the pleasure of 
the father, like a distribution of his own acquisitions: to obviate this 
doubt the author says; “ For the ownership of father and son is the 
same in land, which was acquired by the grandfather, or in a corrody, 
or in chattels [which belonged to him.” |+ 


ANNOTATIONS. 


. Grandsons by different fatherg.] Children of distinct fathers; meaning sons 
of brothers. Another reading also occurs: pram{ta-pittkanam “whose fathers are de- 
ceased,” instead of auneka-pitrkanam “ whose fathers are different.” Subodhiof, 


Balam-blhatta notices another variation of the reading, but with disapprobation ; 
aneka-pitikanam. It intends the same meaning, though inaccurately expressed. 


3. Ifhe be deceased.] A variation in the reading and punctuation of the passage 
is noticed by Balam-bhatta: ‘vibhago n’Asti dhriyam4ne; apitari pittto bhaga kalpane- 
tyuktatvat,’ (instead of vibhago n’Asti; adhriyamane pitari pittto, &c.) * partition 
would not take place, if he be living, since it is directed that shares shall be allutted in 
right of the father, if he be deceased.” 


“ * Yajfiavalkya, 2, 121, + Yajfiavalkya, 2, 122. 
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4. Land] a rice-field or other ground. A corrody] So 
4. Explanation leaves receivable from a plantation of betel , __ 
of Yéjfiavalkya’s or so mary nuts from an orchard of areca. Chattels] 
text. gold, silver, or other moveables. | 


5. In such property, which was acquired by the paternal grand- 
5. Since the Jather, through acceptance of gifts, or by conquest or 
right is equal, Other means [as commerce, agriculture, or service, | 
petition is not the ownership of father and son is notorious: and 
the father’s. therefore partition does take place. For, or because, 

i i only, 3 ble the right is equal, or alike, therefore partition is not 
2 al a cou’”* — restricted to be made by the father’s choice; nor has he 

a double share. 


6. For the same 6. Hence also it is ordained by the preceding 
reason, thedistri- text, that “the allotment of shares shall be accord- 


soe ( aa ing to the fathers,” (§ 1.) although the right be 


7. The first text “When the father makes a partition, &c.” 

¢ Oth (Sect. 2. § 1.) relates to property acquired by the fa- 

ie ee ‘led, ther himself. So does that which ordains a double 
ges reconciled. : ; apie 

share: “ Let the father, making a partition, reserve 

two shares for himself.” The dependence of sons, as athrined in the 

following passage, “ While both parents live, the control remains, even 

though they have arrived at old age ;”t must relate to effects acquired 

by the father or mother. This other passage, “They have not power 

over it (the paternal estate) while their parents live ;”§ must also be 

referred to the same subject. 


ANNOTATIONS. 

To obviate this doubt the author says.|] If the father be alive, and separated from 
his own father, or if, being an only son with no brothers to participate with him, he be 
alive and not separated from his own father ; then, since in the first mentioned case he 
is separate, no genie of thegrandson’s own father, in the graudfather’s estate, 
can be supposed, and therefore, as well as because he is surviving, the grandson cannot 
be supposed entitled to share the grandfather’s property, since the intermediate person 
obstructs his title: and, in the second case, although the grandson’s own father have 
pretensions to the property, since he is not separated, still the participation of the 
grandson in his grandfather’s estate cannot be supposed, for his own father is living: 
hence no partition of the grandfater’s effects, with the grandson whose father is living, 
can take place in any circumstances. Or, admitting that such partition may be made, 
because he has a right by birth; still, as the father’s superiority 1s apparent, (since a 
distribution by allotment to him is directed, when he is deceased; and that is more 
assuredly requisite, if he be living ;) it follows, that partition takes place by the father’s 
choice and that a double share belongs to him. Subodbinf. 


For the ownership of father and son.}] The Kalpataru and Apararka read ‘ The 
ownership of both father and son” instead of “ For the ownership of father and son :” 
chobhayoh instead of chaiva hi. 

4. Betle peper.] Piper betle. Linn. Betle leaf. 


Areca.] Areca Faufel. Goert. Betle nut. 


* Balam-bhatta, + Narada, 18. 12. | 
The remainder of this passage has not been found; nor is the text cited in other 
compilations. Balam-bhatta ascribes it to Manu ; but it is not found in his Institutes. F 
§ Manu, 9. 204. 





8. Partition of 
the grandfatber’s 
estate may be ex- 
acted by the sons 
from their father. 


9. The grand- 
sop may interpose 
to prevent the 
dissipation of the 
inherited property 
by the father ; but 
not his acquired 


property. 
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8. Thus, while the mother is capable of bearing 
more sons, and the father retains his worldly affec- 
tions and does not desire partition, a distribution of 
the dfather’s estate does nevertheless take place by 
the will of the son(a). 


9. So likewise, the grandson has a right of 
prohibition, if his unseparated father is making a do- 
nation, or a sale, of effects inherited from the grand- 
father: but he has no right of interference, if the 
effects were acquired by the father. On the contrary, 
he must acquiesce, because he is dependant. 


10. Consequently the difference is this: although he have a 


10. The dis- 
tinction stated 
explicitly. 


right by birth in his father’s and in his grandfather's 
property ; still, since he is dependant on his father in 
regard to the paternal estate, and since the father has 


a predominant interest as it was acquired by himself, the son must 
acquiesce in the father’s disposal of his own acquired property : but, 
since both have indiscriminately a right in the grandfather’s estate, the 
son has a power of interdiction [if the father be dissipating the 
property.*] ° 
11. Manu likewise shows, that the father, however reluctant, 
11. A passage must divide with his sons, at their pleasure, the effects 
of Manu citedand acquired by the paternal grandfather ; declaring, as he 
explained. does (“ if the father recover paternal wealth not re- 
covered by his co-heirs, he shall not, unless willing, share it with his 
sons ; for in fact it was acquired by him:”)t that, if the father recover 
property, which had been acquired by an ancestor, and taken away by 
a stranger, but not redeemed by the grandfather, he need not himself 
share it, against his inclination, with his sons ; any more than he need 
give up his own acquisitions. 


SECTION VI. 
Rights of a posthumous son and of one born after the partition. 


1. A son, born 4 
"partition, is 


How shall a share be allotted to a son born 


cued to share : 
conformably with 
the text of Yajiia- 
valkya. 


* Subodhini. 


subsequently to a partition of the estate? The author 
replies “ When the sons have been separated, one 
who is [afterwards] born of a woman equal in class, 
shares the distribution.’} 


+ Manu, 9, 209. t Yajiavalkya, 2. 123. 


- (a) This section, like sec. 10, applies to divisions of ancestral property, Vdyalinga 
Mudali_v. Subbiramaniya Mudali, 1 Mad. H. C. Rep. 796, and sce 1 Morl. Dog. 
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2. The sons being separated from their father, one, who shall be 
®, He takes 2®fterwards born of a wife equal in class, shall share 
eallotments of the distribution. What is distributed, is distribution, 
his father and meaning the allotments of the father and mother: he 
mother. shares that ; in other words, he obtains after [the deé- 
mise of*] his parents, both their portions: his mother's portion, however, 
only if there be no daughter; for it is declared that “ Daughters share 
the residue of their mother’s property, after payment of her debts.”+ 


3. Born of a 3. But a son by a woman of a different tribe, 
haar oe ae receives merely his own pro er share, from his father's 
takes only his @State, with the whole of his mother's property [if 
proper allotment there be no daughter.t] 

(Sect. 8.) 
4, The same rule is propounded by Manu: “ A son, born after a 

4. Passagesof ivision, shall alone take the parental wealth.”§ The 
Manu and Vihas- term parental (pitryam) must be here interpreted ‘ ap- 
pati of like im- pertaining to both father and mother:’ for it is or- 
port. dained, that “A son, born before partition, has no 
claim on the wealth of his parents; nor one, begotten after it, on that 
of his brother.”’|| 

5. The meaning of the text is this : one, born previously. to the dis- 

5. Exposition tribution of the estate, has no property in the share al- 
of the text last lotted to his father and mother who are separated [from 
cited. their elder children{]; nor is one, born of parents 
separated [from their children], a proprietor of his brother’s allotment. 


6. Thus, whatever has been acquired by the father in the period 

6. The father’s subsequent to partition, belongs entirely to the son 
subsequent acqui- born after separation. For it is so ordained : “ All the 
sitions belong to wealth, which is acquired by the father himself, who 
the son bornafter has made a partition with his sons, goes to the son be- 


dail gotten by him after the partition: those, born before 
it, are declared to have no nght.”** 


ANNOTATIONS. 
9. Ifthere be no daughter.] But,if there be a daughter, the son does not take 
his mother’s portion. Subodhinf. 
3. His own proper share ] See Section 8. 


From his father’s estate.] Balam-bhatta here notices a different reading; pitryam 
in the accusative, for pitryAt in the ablative: and afterwards, matikan ‘‘ maternal” for 
yatuh “his mother’s.” The sense is not materially affected by these variations. 


4. On the wealth of kis parcnts.] This passage, being read differently by Jimfta- 
vihana (Ch. 7. § 5.), who writes pitrye “ parental or paternal” instead of pitroh “of 
both parents,’ is not less ambiguous according to that reading, than the text cited 


from Manu. 
8. Intheshare.] BAlam-bhatta censures another reading, vibhage “in the divi- 
‘sion,” for bhage ‘in the share.” 


* Balam-bhatta. + Yajfiavalkya, 2.118. Vide supra. Sect.8.§ 8. +t Subodhinf. 
_ § Many, 9. 216. | Virhaspati. q] Balam-bhatta. 
** Vihaspati, See Jimita-rahana, Ch. 7, § 6. 
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7, But the son, born subsequently to the separation, must, after 


9. To be shar- 
ed however with 
such brothers as 
were reunited. 


8 Right of a 
sthumous son; 
Aolated in a pas- 
sage of YiAjfa- 


the death of his father, share the goods with those 
who reunited themselves with the father after the 
partition: as directed by Manu; “Or he shall parti- 
cipate with such of the brethren, as are reunited with 
the father.”* 


8. When brethren have made a partition subse- 
quently to their father’s demise, how shall a share be 
allotted to a son born afterwards? The author replies 
“His allotment must absolutely be made, out of the 
visible estate corrected for income and expenditure.” 


9, A share allotted for one who is born after a separation of the 


9. Exposition 
of the text. 


shall it be taken ? 
ceived by the brethren, “corrected for income and expenditure.” 
come is the daily, monthly or annual produce. 
contracted by the father, is expenditure. 


brethren, which took place subsequently to the death 
of the father, at a time when the mother’s pregnancy 
was not manifest, is “his allotment.” But whence 
The author replies, “from the visible estate” re- 
In- 
Liquidation of debts 
Out of the amount of ae 


perty corrected by allowing for both income and expenditure, a sh 
should be taken and allotted to the [posthumous son. } 


An equal 
DUGG is formed 
for him, out of the 
allotments of the 
rest; making al- 
lowance for gain 
and for debts. 


10. The meaning here expressed is this: Includ- 
ing in the several shares the income thence arisen, 
and subtracting the father’s debts, a small part should 
be taken from the remainder of the shares respective- 
ly, and an allotment, equal to their own portions, 
should be thus formed for the [posthumous] son born 
after partition. 


ANNOTATIONS. 


8. Absolutely.] The particle va is here employed affirmatively. The meaning is, 
that an allotment for them should be made only from the visible estate corrected for 
income and expenditure. Subdodhinf. 


9. His allotment.| The pronoun “his” refers to the son born after partition. 
Subodhini. 


Corrected for income and expenditure.] If agriculture or the like have been 
practised by the brethren with their several shares after separation, the gain is ‘‘in- 
come.” The payment of the father’s debts, the support of their own families, and si- 
milar disbursements constitute “expenditure.” Counting the income in the shares, 
and deducting the expenditure from the allotments, as much as may be in each instance 
pene, should be taken from each portion, and an allotment be thus adjusted for a son 

orn of a pregnancy which existed at the moment of the father’s decease, as well as at 
the time of the partition, though not then manifest. Subodhinf. 


10. Including in the several shares, &c.] It is the patrimony though divided, as 
much as when undivided. Since then the offspring, thouzh yet in the mother’s womb, 
is entitled to a share of the father’s goods, as being his issue, therefore that offspring 
is entitled to participate in the gain arising out of the patrhnony, Here again, if it be 
a male child, he has e right to an equal share Ones others of the same class]. But, if 
a female child, she participates for a quarter of the share due toa brother of the same 


rank with herself. ‘This, which will subsequently explained, should be here auder- 
stood. Subadhinf, 


* Manu, 9.226, { Yajfiavalkya, 2, 
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11. This must be understood to be likewise applicable in the 

11. The post. case of a nephew, who is born after the separation of 

hamous son of a the brethren; the pregnancy of the brother’s widow, 

brother has the who was yet childless, not having been manifest at the 
same right. time of the partition(@). 


12. But, if she were evidently pregnant, the distribution should 
12. Ifthe preg- be made, after awaiting her delivery; as Vasishtha 
nancy be manifest, directs, “ Partition of heritage [takes place] among 
the pte brothers [having waited] until the delivery of such 
should be post- of the women, as are childless [but pregnant].”* This 
poned until after ; : ‘ ; 
the delivery: as text should be interpreted, ‘ having waited until the 
directed by Va- delivery of the women who are pregnant.’ 
sishtha. 


13. It has been stated, that the son, born after partition, takes 
13. Presents of the whole of his father’s goods and of his mother’s.t 
parents to their But if the father, or the mother, affectionately bestow 
children are in- Ornaments or other presents on a separated son, that 
contestible: ac- gift must not be resisted by the son born after parti- 
ons to Yajiia- tion; or, if actually given, must not be resumed. So 
ina ha the author declares: “But effects, which have been 
given by the father, or by the mother, belong to him on whom they 
were bestowed.’ t 


ANNOTATIONS. 


11. Who was yet childless.] This is according to the reading and interpretation 
followed by BAlam-bhatta- He notices, however, another reading, (aprajasya instead of 
aprajasi,) which connects the epithet of “ childless” with the brother. 


12. Such of the women as are childless but pregnant.] Vachespati-micra con- 
nects the word “ women” (or ‘ wives’) with the term “ brothers.” The Kalbsterd, and 
other compilations, also understand the wives of brothers to be meant; but, in the 
Smiti-chandriké, the passage is interpreted as relating to the widows of the father. All 
concur in explaining it as meant of pregnant widows. 


This text should be interpreted.] The most natural construction of the original 
text is ‘ Partition of heritage 1s among brothers and women who are childless; until 
the birth of issue.? The authors of the Kalpataru and Chintamani follow that interpreta- 
tion, and conclude that ‘ a share should be set apart for the widow who is likely to have 
issue (being supposed pregnant): and when she is delivered, the share is assigned to 
her son, if she bear male issue ; but, ifason be not born, the share goes to the brethren 
and the woman shall have a maintenance.’ The author of the Smfti-chandrika acknow- 
ledges that to be the natural construction of the words; but rejects the consequent in- 
terpretation, because it contains a contradiction, and because widows are not entitled to 
participate as heirs, He expounds the text, nearly-as it is explained in the Mitakshara, 
viz. ‘ Among brothers, who have continued to live together, until the delivery of the child- 
2 , oe’ ae Si aves Pe Bie Se ea S . 


ana aftar tha hinth af é¢haisana ewhoan 


Sinan al hinwba ren taban 1 


* The first part of this passage corresponds with a text of Vasishtha’s institutes 
‘.7, 36.); but the sequel of it is not to be found in that work. 


+ Vide supra. § 1—§ 7. t Yajiiavalkya, 2, 124. 
(a) See 7 Moo. I. A. Ca, 182,—Z7¢. 
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14. What is given (whether ornaments or other effects,) by the 

14. Whether father and by the mother, being separated from their 

given after a di- children, to a son already separated, belongs —.."_ 

Vision ; sively to him; and does not cane the property of 
the son born after the partition. - 


+t 15. By parity of reason, what was given to any 
"one, before the separation, appertains solely to him. 
16. So, among brethren, dividing the allotment of their parents 
16. This equally Who were separated from them, after the demise of 
holds good when those parents, (as may be done by the brothers; if 
theseparatedsons there be no son born subsequently to the original par- 
are the heirs. tition,) what had been given by the father and mo- 
ther to each of them, belongs severally to each, and is shared by no 
other. This must be understood. 


SECTION VII. 


Shares allotted to provide for widows and for the nuptials of unmar- 
ried daughters.—The initiation of uninitiated brothers defrayed 
out of the joint funds. 


1. When a distribution is made during the life of the father, the 
L The widows participation of his wives, equally with his sons, has 
of the father are been directed. (“If he make the allotments equal, his 
entitled to equal wives must be rendered partakers of like portions.”*) 
shares with the The author now proceeds to declare their equal parti- 
sons ; as provided ination, when the separation takes place after the de- 
by Yajnavalkya. mise of the father: “ Of heirs dividing after 
of the father, let the mother also take an equal share 


a “a wi ucus Separating after the decease of the 
of a = oes father, the mother shall take a share equal to that of 

sar take only a son; provided no separate property had been given 
half, it they have to her. But, if any had been received by her, she is 


peculiar property. entitled to Half a share, as will be explained(a).t 


ANNOTATIONS. 


2. Provided no separate property had been given.] Peculiar property of a wo- 
man (siridhana.) Vide C. 2. Sect. 11. § 1. 





* Section 2,§8. + Yajfiavalkya,2.194. + Vide C. 2 Sect. 11. § 34 
(a) See 2 Str. H, L. 307, 383, 404.—Zd, 
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3. The initia- 
tion of brothers 
should be com- 
pleted out of the 
common funds. 


4. Exposition 
of Yéjfiavalkya’s 
text. 


5, For the mar- 
riage of sisters, 
quarter shares are 
allotted. 


HINDU’ LAW-BOOKS. 


3. If any of the brethren be uninitiated, when 

father dies, who is competent to complete their 
initiation ? The author replies: “ Uninitiated brothers 
should be initiated by those, for whom the ceremonies 
have been already completed.”* 


4. By the brethren, who make a partition after 
the decease of their father, the uninitiated brothers 
should be initiated at the charge of the whole estate. 

5. In regard to unmarried sisters, the author 
states a different rule: “ But sisters should be dispos- 
ed of in marriage, giving them as an allotment, the 
fourth part of a brother’s own share(a).” 


6. The purport of the passage is this: Sisters also, who are not 


6. Explanation 

of Yajfiavalkya’s 
text. 
- A quarter is 
not to be taken 
from every bro- 
ther’s share; but 
a portion, equal 
to a quarter of 
the amount of a 
brother’s share, is 
assigned to the 
sister. 


already married, must be disposed of, in marriage, by 
the brethren, contributing a fourth part out of their 
own allotments(b). Hence it appears, that daughters 
also participate after the death of their father. Here, 
in saying “of a brother's own share,” the meaning is 
not, that a fourth part shall be deducted out of the 
portions allotted to each brother, and shall be so con- 
tributed ; but that the girl shall be allowed to partici- 
pate for a quarter of such a share as would be assign- 
able to a brother of the same rank with herself. The 
sense expressed is this: if the maiden be daughter of 
a Br&hmani, she has a quarter of so much as is the 


amount of an allotment for a son by a Br&hmani wife. 


ANNOTATIONS. 


3. Initiation.] Sanskara; a succession of religious rites commencing on the 
prepnancy of the mother and terminating with the investiture of the sacerdotal thread, 
or with tbe return of the student to his family and finally his marriage. 


4. By the brethren, who make a partition, &c.] By such, for whom all the initi- 
atory ceremonies, including martiage, have been completed. BAélam-bhatta. 


After the decease of their father.] In like manner, while the father is living but 
disqualified hy degradation from his tribe or other incapacity, if the brethren be them- 
selves the persons who make the partition, the same rule must be understood in regard 
to the initiation of brothers at the charge of the common stock. Balam-bhatta. 


6. The purport of the passage is this.] As commentators disagree in their inter- 
pretation of the text, and a subtile difficulty does arise, the author proceeds to show, 
that his own exposition, and no other, conveys the real sense of the passage. Taking 
the phrase “the uninitiated should be initiated” as here understood from the preceding 
sentence (§ 3), he expounds the text ; “Sisters also, who are not already married, &c,’ 


Some thus interpret the words ‘‘own share :” “ After assigning as many shares as 
there are brothers, a quarter part should be given to a sister, out of their several allot- 
men's: so that, if there be two or more sisters, a quarter of every share must be given 
to each of them.’ 

But others thus expound those terms: ‘ Deducting a quarter from each of their 
shares, the brothers should give that to a sister. If there be two or more sisters, the 
and their brothers shail respectively take the same subtracted share (and residue :] and 
no separate deduction sball be made [for each.’] 


* YAjfiavalkya, 2. 125. 
(a) See 2 Str. H. L, 313.—. 


J Ydajfiavalkya, 2. 125. 
See I Strange, H. L. 404.— 
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7. ¥or example, if a certain person had only a Braéhmanft wife, 
7. Example, 24 leaves one son and one daughter; the whole pa- 
where the bro. ternal estate should be divided into two parts, and: one 
thers and sisters such part be subdivided into four; and, the quarter 
are of the same being given to the girl, the remainder shall be taken 
tribe. by the son, Or, if there be two sons and one daughter, 
the whole of the father’s estate should be divided into three parts ; and 
one such part be subdivided into four: and, the quarter having been 
given to the girl, the remainder shall be shared by the sons. But, if 
there be one son and two daughters, the father’s property should be 
divided into thirds, and two shares be severally subdivided into quar- 
ters: then, having given two [quarter] shares to the girls, the son shall 
take the whole of the residue. It must be similarly understood in any 
case of an equal or unequal number of brothers and sisters alike in 
rank, 


8. But, if there be one son of a Br&éhmani wife and one daughter 

8. Instance, by a Kshatriy& woman, the paternal estate should be 
where they are of divided into seven parts; and the three parts, which 
different tribes. © would be assignable to the son of a Kshatriyé woman, 
must be subdivided by four: then, giving such fourth part to the 
daughter of the Kshatriy& wife, the son of the Brahmani shall take the 
residue. Or, if there be two sons of the Br&hmani{ and one daughter 
by the Kshatriy& wife, the father’s estate shall be divided into eleven 
arts ; and three parts, which would be assignable to a son by a 
Kehativa wife, must be subdivided by four: having given such quar- 


ANNOTATIONS. 


Both interpretations are unsuitable : ‘for, according to the first, if there be one 
brother and seven or eight sisters,* nothing will remain for the brother, if a quarter 
must be given to each sister; or, if there be no sister and many brothers, the sister has 
a greater allotment than a brother, if a quarter must be given to her by each of her 
brothers ; and this is inconsistent with a text, which indicates, that a daughter should 
have less than a son. 


Under the second exposition, if there be one sister and numerous brothers, the 
same objection arises, which was before stated ; or, in the case of one brother and seven 
or eight sisters, suppose the amount of the brother’s share to be a nishca, the quarter 
of that is very inconsiderable, and the allotment of shares out of it is still more trifling : 
the terms of the text “giving them, as an allotment, the fourth part,” (§ 5) would be 
impertinent ; or, admitting that the precept is observed, still there would be an incon- 
sistency. 


But, according to our method, since each sister has exactly a quarter of a share, 
ae is nothing contradictory to, the terms of the text, “a fourth part’ (§ 6). 
ubodhinf. 


7. Divided into two parts, and one such part....into four.] If the text were 
not so explicit, it might have rather concluded, that the estate should be divided into 
five parts; one for the sister, and four for the brother: which would be exactly an al- 
lotment of a quarter of the amount of a brother’s share toa sister. But, according to 
the distribution exemplified in the text, the sister receives one quarter of that which 
she would have received, had she been male instead of female. It is, however, in the 
Instance first stated, a seventh only of what her brother actually reserves for himself. 





* If there be four sisters, nothing will remain for the brother; if there be a 
greater number, the allotment of a quarter to each is impossible. C, 
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. be a 
ies \ > : é 


er 
ter share to the daughter of the Kshatriya, the two sons of the Br&h 
...,. Shall share and take the whole of the remainder. Thus the ~-7 
of distribution may be inferred in any instance of an equal or 
number of brothers and sisters dissimilar in rank. 


9, Nor is it right to interpret the terms of the text (“ giving the 
9. The allot- fourth part” § 5) as signifying ‘giving money suffi- 
ment ofa fourth cient for her marriage,’ by, considering the word 
nm Ned Netaasile “ fourth” as indefinite. For that contradicts the text 
sifieiicy fon of Manu : To the maiden sisters, let their brothers 
defraying the give portions out of their own allotments respectively : 
charges of the toeach the fourth part of the appropriate share; and 
marriage. they, who refuse to give it, shall be degraded.”* 


10. The sense of this passage is as follows. Brothers, of the 
10. Explana- Sacerdotal and other tribes, should give to their sisters 
lion of a text of belonging to the same tribes, portions out of their own 
Manu of like im- allotments; that is, out of the shares ordained for per- 
port. sons of their own rank, as subsequently explained.f 
They should give to each sister a quarter of their own respective allot- 
ments. Itis not meant, that a quarter should be deducted from the 
share of each and be given to the sister. But,to each maidén, should 
be severally allotted the quarter of ashare ordained for a son of the 
same class. The mode of adjusting the-division, when the rank is dis- 
similar and the number unequal, has been stated: and the allotment 
of such a share appears to be indispensably requisite, since the refusal 
of it is pronounced to be asin; “They, who refuse to give it, shall 
be degraded.” (§ 9.) 
11. Ifit be alleged, that, here also, the mention of a quarter is 
11. An objec- indeterminate, and the allotment of property sufficient 
tion answered. to defray the expenses of the nuptials is all which is 
meant to be expressed: the answer is, no; for there 
is not any proof, that the allotment of a quarter of a share is indefinite 
in both codes; and the withholding of it is pronounced to be a sin. 


ANNOTATIONS. 


This is consonant.] Medhatithi’s interpretation of a parallel passage of Manu: 
where he observes, that ‘if the maiden sisters be numerous, the portions are to be ad- 
justed atthe fourth part of an allotment for a brother of the same class: thus the 
meaning is, let the son take three parts, and let the damsel take the fourth.’ 


9. For her marriage.] Sanskara (§ 3.) signifies, in this instance, marriage : since 
the previous ceremonies are not performed for females, but only for male children. 
Subodhin{i, &c. ’ 

“ Out of their own allotments respectively.” ] A difference in the reading of this 
passage is remarked in the notes on Jimita-vahana (C. 3. Sect. 2. § 36). A further 
variation occurs in the commentary by Medhatithi, who reads Svabhyah svabbyah “ to 
their own sisters ;”” thatis, ‘ sisters of their own classes respectively.’ 


“To each the fourth part of the appropriate share.”] This part of the text is 
understood differently by Jimata-vahana. c. 3. Sect. 2. § 36. 


11, In both codes.] In the text of YAjiiavalkya and in that of Manu. Subodhinf. 


* Many, 9, 118. + Sect. 8. § 4. + Vide ffifra. § 9. 
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‘49, As for what is objected by some, that a sister, who 
19. A farther brothers, would be greatly enriched, if the. 
objection confut- of ge te part were positively meant; and that .a 
; brother, who has many sisters, would be entirely de- 
d of wealth; the consequence is abviated in the manner before 
explained ‘+ it is not here directed, that a quarter shall be deducted 
out of the brother’s own share and given to his sister; whence any 
-™ eonsequence should arise. 


. 13. Hence the interpretation of Medh&tithi who 
18. Medhati-- ; 

doctrine is has no compeer, as well as of other writers, who con- 
right, not Bharu- cur with him, is square and accurate; not that of 
chi’s- Bhéruchi. 


14. Therefore, after the decease of sae kar an unmarried 

daughter(a) participates in the inheritance. But, before 

ree ieee his demise, she obtains that only, whatever it be, which 
daughtercanhave her father gives ; since there is no special precept 


only what he plea- pecting this case. Thus all is unexceptionahle. 
ses to give her. ) 


SECTION VIIL 


Shares of Sons belonging to different tribes. 


1. The adjustment of a distribution among brothers alike in 
1. Partition rank, whether made with each other, or with their 
among sons by ‘father, has been propounded in preceding  oagae 
womenofdifferent (“ When the father makes a partition, &c."). e 
tribes, declared author now describes partition among brethren dissi- 
by Yajfiavalkya. yilar in class: “The sons of a Br&hmana, in the seve- 
ral tribes, have four shares, or three, or two, or one; the children of a 
Kshatriya have three portions, or two, or one; and those of a 
take two parts, or one.’§ 


ANNOTATIONS. 
Pronounced to be a sin.] In Manu’s text. (§ 9.) 


43. Who has no compeer.] Who is independent of control. - Balam-bhatta, 


_._rhis commentator treats Asahdya as an epithet of the author next named (A 
tithi.) The word occurs, however, as a proper name in the Vivdda-ratnakara, in com- 
menting on a Pures of Manu (9. 165.) The meaning may be that ‘the opinion of 


Asahaya, Medhétithi, and the rest is accurate: not that of Bharuchi.’ 
* Balam-bhatta, | 
Section 2, § 1, § Yéjfavalkya, 2. 126, 


(a) See 2 Str. H, L. dll —Ld, I 
4 
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2. Under the sanction of the law,* instances do occur of a Br&h- 

_ mana having four wives; a Kshatriya, three; and a 

2. Explanation Vaicya, two: but a Cfdra, one. In such cases, the 

Ob nee sons of a Br&hmana, born to him by women of the se- 

veral tribes, shall have four shares, three, two, or one, in the order of 
these tribes. 


3. The several tribes (varnacas.)] Women of the different classes 

3. Etymology the sacerdotal and the rest, are here signified by the 
of aterm contain- word tribe (varna.) The termination ¢as, subjoined 
ed in it. to a noun in the singular number and locative or other 
ease, bears a distributive sense, conformably with the grammatical 


rule.t 


4, The meaning here expressed is this: The sons of a Br&hmana, 

4. Distribution by a Br&hmani woman, take four shares apiece: his 

among the sonsof sons by a Kshatriya wife, receive three shares each ; 
a Brahmana. by a Vaicy& woman, two; by a Qidra, one. 


5. The sons of a Kshatriya, born to him by women of the several 

5. Among the tribes, (for that is here understood,) have three shares, 

sons of a Ksha- or two, or one, in the order of the tribes: that is, the 

triya. sons of a Kshatriya man, by a Kshatriy& woman, take 
three shares each ; by a Vaigy& woman, two; by a Cadr4 wife, one. 


6. The sons of a Vaigya, by women of the several tribes, (for 
here, again, the same term is understood,) have two 
shares, or one, in the order of the classes: that is, the 
sons of a Vaicgya man, by a Vaicy4 woman, take two 
shares apiece; by a Gadra woman, one. 


7. Since a man of the servile tribe cannot have a son of different 

me. Rowe thé class from his own, because one wife only is allowed 
sons of a Cadra, £0 him, (for “a Cadra woman only must be the wife 
)D saa among his children takes 


6. Among the 
sous of a Vaicya. 


of a Cadra man ; 
place in the manner beforementione 


ANNOTATIONS. 


MedhAtithi is a celebrated commentator on Manu: and his exposition of Manu’s 
text (§ 9.) agrees with the author’s explanation of Yajfiavalkya’s ({ 5.) 

Bh&ruchi, an ancient author, probably maintained the opinion and interpretation 
which are refuted in the present Section. 

2. Under the sanction of the law.] The initial words of a passage of Yajiavalkya 
(1. 57.) are cited in the text, for the sanction of the practice here noticed. 

8. Conformably with the grammatical rule.] The author quotes a rule of gram. 
mar. (Panini, 5. 4. 43.) 

_% In the manner beforementioned.] As directed by the texts above cited. 

(YAjfiavalkya, 2.115. and 118, Vide Sect. 2.and3.) Subodhinf, 


* Yajmavalkya, 1. 57. + Panini, 5. 4. 43. 
Manu, 3. 13, 
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Although no restriction be specified in the text (§ 1}, it must 


8. Land receiv- 
ed in gift is exclu- 
sively taken by 
the Brahmant’s 
son: as directed 
by Vihaspati. 


be understood to relate to property other than land 
obtained by the acceptance ofa gift. For it is declar- 
ed [by Vrhaspati*] “Land obtained by acceptance of 
donation, must not be given to the son of a Kshatriy4 
or other wife of inferior tribe: even though his father 
give it to him, the son of the Bréhmani may resume 


it, when his father is dead.” 
9. Since acceptance of donation is here expressly stated, land ob- 


9. Acquired by 
other means, as 
purchase, &c. it is 
shared by the sons 
of the shatriya 
and Vaicyé; but 
not by the Vitdrd’s 
son. 


tained by purchase or similar means appertains also 
to the son of a Kshatriy& or other inferior woman. 
For the son by a Cidr& woman is specially excepted 
(“ The son, begotten on a Ctdri woman by any man 
of a twice-born class, is not entitled to a share of 
land.”*+) Now, if land acquired by purchase and _si- 
milar means did not belong to the sons of a Kshatriy4 


or Vaicyé wife, the special exception of a son by a C&dr& woman 
would be impertinent. 


10. But the following text. “The son of a Br&hmana, a Ksha- 


10. The entire 
exclusion of the 
son by a Cidré 
woman, as ordain- 
ed by Manu, sup- 
poses something 
to have been be- 
stowed on him by 
his father. 

Else he shares 
the moveables. 


triya, or a Vaigya, by a woman of the servile class, 
shall not share the inheritance; whatever his father 
may give him, let that only be his property:’} re- 
relates to the case where something, however inconsid- 
erable, has been given by the father, in his life-time, 
to his son by a Cadré woman. But, if no affection- 
ate gift have been bestowed on him by his father, he 
participates for a single share [of the moveables]. 
Thus there is nothing contradictory. 


ANNOTATIONS. 


_ 9. Begotten on a Gidrf woman.] idrf does not here bear its regular significa- 
tion of ‘ wife of a Cudra man,’ but intends a wife of the regenerate man, being a Gadré 
woman. Subodhinf and Balam-bhatta. 

The special exception of a son by a Cidra woman would be impertinent.) Since the 
son of the Cudra is specially excepted, it follows, that the sons of the Kshatriya wife 
and those of the Vaigy4 do participate. Subodhinf. 

10. Where something......has been given.] Where an affectionate gift has been 
bestowed: In some copies, the reading is so; (prasdda-dattam in place of pradattam. 


Balam-bhatta, 


* B&lam-bhatta supplies the author’s name. 





T This also is a passage of Vihaspati. See Jimiita-v4hana, Ch. 9. § 22, 
~ Manu, 9, 155, 
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SECTION I[X. 
Distribution of effects discovered after partition. 


1. Something is here added respecting the residue after a general 
. 1.. Y4jfiavalkya distribution of the estate. “ Effects, which have been 
directs the distri- withheld by one co-heir from another, and which are 
bation of goods discovered after the separation, let them again divide 


Ped ruta here in equal shares: this is a settled rule.’* 


tion: 
2. What had been withheld by co-parcenérs from ea¢h other, and 
9. When dis- was not known at the time of dividing the aggregate 
covered, theyshall estate, they shall divide in equal proportions, when it 
be divided. is discovered after the partition of the patrimony. 
Such is the settled rule or maxim of the law. 


3. Here, by saying “ in equal shares” the author forbids parti- 
3. In equal tion with deductions. By saying “let them divide,” 
shares, by all the he shows, that the goods shall not be taken exclusively 


co-heirs. by the person who discovers them. 

4. Theembez- 4. Since the text is thus significant, it does not 
zlement was an imply, that no offence is committed by embezzling 
offence. the common property. 


5. Isitnot shown by Manu to be an offence on the part of the 
. eldest brother, if he appropriate to himself the com- 
5, Is it so, only 

if committed by ™mon property; and not so, on the part of younger 
an elder brother, brothers? “ An eldest brother, who from avarice shall 
as in a passage defraud his younger brothers, shall forfeit the honours 
of Manu ? of his primogeniture, be deprived of his [additional] 

share, and be chastised by the king.”+ 


6. That inference is not correct ; fer, by pronouncing such con- 

6. No. Iferimi- duct criminal in an elder brother, who is independent 
nalinanelderbro- and represents the father, it is more assuredly shown 
ther, itisso,afor- (by the argument exemplified in the loaf and staff) 
fori, in’a younger’ to be criminal in younger brothers, who are subject 


haathar 


ANNOTATIONS. 


6. By the argument exemplified in the loaf and staff.] Ifa staff, to which a loaf 
is attached, be taken away by thieves, it is inferred, that assuredly the loaf also bas 
‘been stolen by them.{ So, in the case under consideration, if the eldest, who is inde- 
pendent and represents the father, be criminal for withholding the goods, the same may 
surely be affirmed concerning the rest, if they do so. Subodhinf, 








* Ydjfiavalkya, 2. 127. + Manu, 9. 218. 
t See Jimiita-v{hana, 2. 25. & 3.1. 15, 
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‘ofthe to the control of the eldest and hold the place of sons, 
A passage ; eo, . 
Veda declares the Accordingly it is declared [in the Veda*] to be an 
guilt in general offence without exception or distinction : “ Him indeed, 
terms. who deprives an heir of his right share, he does cer- 
tainly destroy ; or, if he destroy not him, he destroys his son, or else 
his grandson.”*+ 
7. Whoever debars, or excludes, from participation, an heir, or 
. erson entitled to a share, and does not yield to him 
7. Explanation P : : 
is due allotment; he, being thus debarred of his 
share, destroys or annihilates that person who so de- 
bars him of his right: or, if he do not immediately destroy him, he 
destroys his son or his grandson. 


8. Embezzle- 8. It is thus pronounced to be criminal in any 
ment of common person to withhold common property, without any 


Property is crimi- distinction of eldest [or youngest. ] 
nal in any person. 


of that passage. 


_ 9 The use of 9. It is argued, that blame is not incurred by 
it, under Pass ort one who takes the goods, thinking them his own, 
p i ae aie: under the notion, that the common property apper- 
ed tobe innocent. tains also to him. 
10. That is wrong. He’* does incur blame: for, though he took 
10. But stilt it thinking it his own; still he has taken the pro- 
the offenceiscom- perty of another person, contrary to the injunction 
mitted. which forbids his so doing. 


11. As in answer to a proposed solution of a difficulty “If an 
11. An illus. oOblation of green kidney beans{ be not procurable, 
tration from the and black kidney beans§ be used in their stead, by 
Mimansé. reason of the resemblance, the maxim, which prohibits 
the employment of these in sacrifices, is not applicable, because they 
were used by mistake for ground particles of green kidney beans ;” it 
is on the contrary maintained, as the right opinion, that, ‘although 
the ground particles of green kidney beans be taken as being unfor- 
bidden, still the ground particles of black kidney beans are also actu- 
ally employed : and the prohibitory command is consequently applica- 
ble in this case.’ 


ANNOTATIONS. 


11. As in answer to a proposed solution.] The author here adduces an example 
of reasoning from the Mimansa, in the 6th book (Adhydya,) 3d section (pada) and 6th 
topic (Adhikarana.) Subodbint. 


The black kidney bean, with certain other kinds of grain, is declared by a passage 
of the Veda unfit to be used at sacrifices. An oblation of green kidney beans, by ano- 
ther passage of the same, is directed to be made on certain occasions. If then the 
green sort be not procurable, may the black kind be used in its stead? The solution 





* Balam-bhatta. + A passage of the Veda, as observed by Balam-bhatta. 
t Mudga: Phaseolus Mungo; green kidney beans. 
§ M4sha: Phaseolus Max. v, radjatus: black kidney beans, 
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12. Therefore it is established, both from the letter of the law 
and from reasoning, that an offence is committed by 


12. Conclusion. . 
onciusion t aking common property. 


SECTION X. 


Righis of the Duyémushyayana or son of two fathers. 


1. Intending to propound a special allotment for the Dvy&mush- 

1. The issue of Y4yana (or son of two fathers,) the author previously 

one by the wife describes that relation. “A son, begotten by one, who 

of another, is heir has no male issue, on the wife of another man, under 

to both. a legal appointment, is lawfully heir, and giver of 
funeral oblations, to both fathers.* ’ 


2. A son, procreated by the husband’s brother or other person 

2. Interpreta- (having no male issue), on the wife of another man, 

tion of YAjfiaval- with authority from venerable persons, in the manner 

kya’s text. before ordained, is heir of both the natural father and 

the wife’s husband : he is successor to their estates, and giver of obla- 
tions to them, according to law. 


3. The meaning of this is as follows. If the husband’s brother, 

3, Further ex. OF Other person, duly authorized, and being himself 

planation of it. destitute of male issue, proceed to an intercourse with 

the wife of a childless man, for the sake of raising 

issue both for himself and for the other; the son, whom he so begets, 

is the child of two fathers and denominated Dvy4mushyayana. He is 
heir to both, and offers funeral oblations to their manes. 


ANNOTATIONS. 


first: proposed is, that the black sort may be substituted for the green kind, in like man- 
ner as wild rice is used in place of the cultivated sort: and, in answer to the argument 
drawn from the special prohibition, it is pretended, that the prohibition holds against 
the use of the black kidney bean as such, and not against its use when ground particles 
of this and other sorts are taken with particles of green kidney beans as being unfor- 
bidden. But the correct and demonstrated opinion is, that the black kind is altogether 
unfit to be used at sacrifices, bcing expressly prohibited: its particles, therefore, al- 
though intermixed with other sorts, are to be avoided; andfor this reason they must 
not be used as a substitute for the other kind. Subodhini and Balam-bhatta. 


1. Dvy4mushydyana, or son of two fathers.}] As here described, the Dvyamush- 
yiyana is restricted to one description of adoptive son, the Kshetraja or son of the 
wile: but the term is applicable to any adopted son retaining his filial relation to his 
natural father with his acquired relation to his adoptive parent. See Sect. 11. § 32. 

2. In the manner before ordained.] The initial words of another passage of Y4j- 
Havalkya are here cited. It is as follows: “Let the husband’s brother, or a kinsman 
near or remote, having been authorized by venerable persons, and being anointed with 
butter, approach the childless wife at proper seasons, until she become pregnant. He, 
who approaches her in any other mode, is degraded from his tribe. A child, begotten 
in that mode, is the husband’s son, denominated (kshetraja) son of the wife.” 


* YAjfiavalkya, 2. 128. } Yajiavalkya, 1. 69-70. 
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4, But, if one, who has male issue, being so authorized, have in- 


4. But, if the 
natural father 
have other male 
issue, the child 
is son of the hus- 
band only ; as ap- 
pears from a pas- 
sage of Manu. 


tercourse with the wife for the sake of raising up issue 
to her husband only; the child, so begotten by him, 
is son of the husband, not of the natural father: and, 
by this restriction, he is not heir of his natural father, 
nor qualified to present funeral oblations to his manes. 
It is so declared by Manu: “The owners of the seed 
and of the soil may be considered as joint owners of 


the crop, which they agree, by special compact, in consideration of the 
seed, to divide between them.”* 


5. By special compact.] When the field is delivered by the 


5. Exposition 
of the text. 


owner of the soil to the owner of the seed, on an 


agreement in this form, “let the crop, which will be 


here produced, belong to us both;” then the owners 


both of the soil and of the seed are considered by mighty sages as 
sharers or proprietors of the crop produced in that ground. 


6. So [the same author.] “Unless there be a special agreement 


6. Another pas- 
sage of the same 
author. 


between the owners of the land and of the seed, the 
fruit belongs clearly to the land-owner ; for the soil is 
more important than the seed.”+ 


7. But produce, raised in another’s ground, without stipulating 


7. Ifthere be 
no _ stipulation, 
the child belongs 
to the mother’s 
husband. 


for the crop, or without a special agreement that it 
shall belong to both, appertains to the owner of the 
ground : for the receptacle is more important than the 
seed; as is observed in the case of cows, mares and 
the rest, 


8. Here, however, the commission for raising up issue is relative 


8. The com- 
mission to raise 
up issuc is re- 
stricted to an af- 
fianced wife: as 
appears from a 
comparison of 


such appointment is forbidden by Manu. 


to a woman who was only betrothed, since any other 
For, after 
thus premising a commission, “On failure of issue, the 
desired offspring may be procreated, either by his bro- 
ther or some other kinsman, on the wife who has been 
duly authorized: anointed with liquid butter, silent, 


passages of Manu. jin the night, let the kinsman, thus appointed, beget 
one son, but a second by no means, on the widow [or childless wife ;]’t 
Manu has himself prohibited the practice: “By regenerate men, no 
widow must be authorized to conceive by any other: for they, who 
authorize her to conceive by any other, violate the primeval law. Such 
& commission is no where mentioned in the nuptial prayers ; nor is the 





ANNOTATIONS. 


8. The commission ...... is relative to a woman who was only betrothed.] The 
commentator, Balam-bhatta, dissents from this doctrine: and cites passages of law to 
show, that, after troth verbally plighted, should the intended husband die before the 
actual celebration of marriage, the dance is at the disposal of her father to be given in 
marriage to another husband, It is unnecessary to go into his explanation of the pas- 
sages cited in the text, in support of another opinion. 


* Manu, 9. 53. + Manu, 9, 52. 





t Manu, 9, 59.—60, 
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marriage of widowe noticed in laws concerning wedlock. This prac-. 
tice, fit only for cattle, and reprehended by learned priests, was intro- 
duced among men, while Vena had sovereign sway. He, possessing 
the whole earth, and therefore eminent among royal saints, gave rise 
to a confusion of tribes, when his intellect was overcome by passion. 
Since his time, the virtuous censure that man, who, through delusion 
of mind, authorizes a widow to have intercourse for the sake of pro- 
geny.” 


9. Nor is an option to be assumed from the [contrast of] precept 
9. An option and prohibition. Since they, who authorize the prac- 
must not be in- 


ferred from the 
injunction con- 
trasted with the 
prohibition : 

For Mana en- 
joins continence 
to a widow. 


tice, are expressly censured : and disloyalty is strongly 
reprobated in speaking of the duties of women; and 
continence is no less praised. This, Manu has shown: 
“Let the faithful wife emaciate her body by living 
voluntarily on pure flowers, roots, and fruits; but let 
her not, when her lord is deceased, even pronounce 
the name of another man. Let her continue till death 


forgiving all injuries, performing harsh duties, avoiding every sensual 
pleasure, and cheerfully practismg the incomparable rules of virtue, 
which have been followed by such women, as were devoted to one 
only husband. Many thousands of Bréhmanas, having avoided sen- 
suality from their early youth, and having left no issue in their fami- 
lies, have ascended nevertheless to heaven; and, like those abstemi- 
ous men, a virtuous wife ascends to heaven, though she have no child, 
if, after the decease of her lord, she devote herself to pious austerity : 
but a widow, who, from a wish to bear children, slights her deceased 
husband, brings disgrace on herself here below, and shall be excluded 
from the abode of her lord.”*+ Thus the legislature has forbidden the 
recourse of a widow or wife to another man, even for the sake of pro- 
geny. ‘Therefore it is not right to deduce an option from the injunc- 
tion contrasted with the prohibition. 


10. The authorizing of a woman sanctified by marriage, [to raise 


10. Manu ex- 
plains the occa- 
sion on which she 
may be authoriz- 
ed to raise up 
issue to her hus- 
band. 


up issue to her husband by another man,]| being thus 

rohibited, what then is a lawful commission [to raise 
up issue 7] The same author explains it: “The damsel, 
whose husband shall die after troth verbally plighted, 
his brother shall take in marriage according to this 
rule: having espoused her in due form, she being clad 
in a white robe, and pure in her conduct, let him pri- 


vately approach her once in each proper season, until issue be had.”t 


ANNOTATIONS. 


9. It is not right to deduce an option.] For an option is inferred in the case of 
equal things: but here a censure is passed on those persons, who authorize such a 


practice, and none upon those who forbid it. The injunction and. the 
consequently not equal; and therefore an option is not inferred. Subodhinf. 


Penta On ot amc: 


. Manu, 9, 64—68. 


prohibition are 





Tt Manu, 5. 157—16], | + Manu, 9, 69—70, 
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11. It appears from this pessage, that he, to whom a damsel was 

iis Tateemsta. verbally given, is her husband without a formal ac- 

tion of the text.  ceptance on his part. If he die, his own brother of 

the whole blood, whether elder or younger, shall-es- 

pouse or take in marriage the widow. “In due form,” or as dirécted 

by law, “having espoused” or wedded her, and “ according to this 

rule,” namely with an inunction of clarified butter and with restraint 

of voice, &c. let him “ privately” or in secret, “approach her, clad in a 

white robe, and pure in her conduct,” that is, restraining her mind, 
speech and gesture, “once” at a time, until pregnancy ensue. 


12. The inter- 12. These espousals are nominal, and a mere part 
ae a the of the form in which an authorized widow shall be 
husband’s kins. @Pproached; like the inunction of clarified butter and 
man isa nominal SO forth. They do not indicate her becoming the 


marriage. wedded wife of her brother-in-law, 


13. The issue 13. Therefore the offspring, produced by that 
belongs to the intercourse, appertains to the original husband, not to 
husband; or, by the brother-in-law. But, by special agreement(a), the 


specialagreement, j ¢ 
ep ie issue may belong to both. 


ANNOTATIONS. 


These espousals are nominal.] The notion is this: as an inunction of clarifi- 
ed butter, and other observances, are prescribed as mere forms in approaching an au- 
thorized widow ; so these espousals are a mere part of that intercourse, and not a prin- 
cipal and substantive act, whence the parties might be supposed to become a married 
couple. Subodhini and Balam-bhatta. 


: For the woman cannot become a lawful wedded wife, being twice-married. Balam- 
bhatta. 


13. Therefore the offspring, &c.] The child is not a legitimate son (aurasa) of 
both parents ; but is (kshetraja) son of the soil or wife, and appertains to the husband 
or owner of the soil, provided no agreement were made to this effect: ‘ the offspring, 
here produced, shall belong to us both.’ But, if such a stipulation exist, he is son of 
both. Subodhinvi and Balam-bhaifa. 


He is not legitimate son (aurasa) of the natural father, but similar to a legitimate 
son; as will be made evident in the sequel.* Balam-bhatta. 





* Vide Sect. 11. § 4. (a) See 1 Strange, H. L, 83,- 
al 
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1. Sons by birth 
and by adoption 
are described by 
YajRavalkva. 

ist. The legiti- 
mate son. 
2nd, Son of an 
appointed daugh- 
ter. 
3rd. Son of the 
wife, 
4th. Son of hid- 
den origin. 
5th. Son of an 
unmarried woman. 
6th. Son cf a 
twice married wo- 
man. 
7th. Son given. 
8th. Son bought. 
9th. Son made. 

10th. Son self- 
given. 

llth. Son of a 
pregnant bride- 

12th. Son de- 
serted. 
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SECTION XI. 
Sows by birth and by udoptioi. 


1. A distribution of shares, among sons equal or 
unequal in class, has been explained. Next, intendin 
to show the rule of succession among sons princip 
and secondary, the author previously describes them. 
“ The legitimate son is one procreated on the lawful 
wedded wife. Equal to him is the son of an appointed 
daughter. The son of the wife is one begotten ona 
wife by a kinsman of her husband, or by some other 
relative. One, secretly produced in the house, is a son 
of hidden origin. A damsel’s child is one born of an 
unmarried woman: he is considered as son of his ma- 
ternal grandsire. A child, begotten on a woman whose 
[first] marriage had not been consummated, or on one 
who had been deflowered [before marriage], is called 
the son of a twice-married woman. He, whom his fa- 
ther or his mother give for adoption, shall be consi- 
dered as a son given. A son bought is one who was 
sold by his father and mother. A son made is one 
adopted by man himself. One, who gives himself, is 
self-given. A child accepted, while yet in the womb, 
is one received with a bride. He, who is taken for 
adoption, having been forsaken by his parents, is a 
deserted son.”* 


2. The issue of the breast (uras) is a legitimate son (aurasa). 


2 Exposition 
of the text. 
Legitimate son. 


He is one born of a legal wife. A woman of equal 
tribe(a), espoused in lawful wedlock, is a legal wife ; 
and ason, begotten [by her husbandt] on her, is a 


true and legitimate son; and is chief in rank. 


ANNOTATIONS. 


1. Son of his maternal grandsire.] In the numerous quotations of this passage, 


some read sutali “son,” others smrtah “called,” aud others again mata “considered.” 
‘The sense is not materially affected by these differences; as etther term, being not ex- 
pressed must be understood. 


2. Aon, begotten on a woman of equal tribe.] Infact itis not tobe so under- 
stood. For it contradicts the author’s own doctrine, since he includes the Mirdhava- 
sikta and others, born in the direct order of the tribes, among legitimate issue (§ 41.) 
They are not sons begotten on a woman of equal tribe: and, if issue by women of dif- 
ferent tribes be not deemed legitimate, being considered as born of wives whom it was 





* Yajfiavalkya, 2. 129—133. 
+ B&lam-bhatta directs this to be supplied in conformity with passages of Vishnu 
(15, 2.) and Manu (9. 166.) 
(2) See 1 Strange, H. L. 40.—. 
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3. The son of an appointed daughter (putrik4-putra) is equal to 

3. Son of an him; that is equal to the legitimate son. The term 
appointed daugh- signifies son of a daughter. Accordingly he is equal 
ter, described by to the legitimate son; as described by Vasishtha: 


Vasishtha; and « . : : 
danghter appoint- This damsel, who has no brother, I will give unto 


ed fo be a son: thee, decked with ornaments: the son, who may be 
as also described born of her, shall be my son.’* Or that term may 
by Vasishtha. signify a daughter becoming by special appointment a 
son. Still she is only similar to a legitimate son ; for she derives more 
from the mother than from the father. Accordingly she is mentioned 
by Vasishtha as a son, but as third in rank: “ The appointed daughter 
is considered to be the third description of sons.”+ 


ANNOTATIONS. 


not lawful to marry, then it might follow, that other persons would take the heritage, 
although such sons existed. Hence the mention of a wife equal by tribe intends only 
the preferableness [of her or her offspring :] and the restriction, that she be a lawful 
wife, excludes the kshetraja or issue of the soil, and the rest. Viramitrodaya. 


The son by 8 woman of equal tribe espoused in any of the irregular forms of mar- 
riage (A’sura, &c.) is a legitimate son: and tle sons of a Brahmana, by wives espoused 
in the direct order of the classes (Kshatriya, &c ), denominated the Murdh&vasikta, the 
Ambashtha, and the PAracava or Nishida; and the sons of a Kshatriya by wives of 
the Vaigya or Cudra tribe, named the Mahishya and the Ugra; and the son of a Vaigya 
by a fae ra woman, called the Karana*; are all legitimate sons. Vigveqvara bhatta in 
the Madana-Parijata. 


By the term ‘‘ lawful” is excluded a woman espoused by one to whom such marri- 
age was not permitted : therefore the sons by women of superior tribe are not, legiti- 
mate; [See 1 Morl. Dig. 310.—Z#.] and, for this purpose, the word “lawful” has 
been introduced into tiie text (§ 1.) A lawful wife for a man of a regenerate tribe is a 
woman of a regenerate tiibe; and, for a Cudra man, a Gudia woman. [See &. A. 
No. 45 of 1860, 1 Mad. H. C. Rep. 478—d.| For want of a wife of preferable des- 
cription, ove analogous is allowed. Consequently it is not indispensable, that the wite 
he of the preferable description. Even a Qudra woman may be the wile of a regene- 
ute nas and her issue is legitimate, as will be shown. Balam-bhatta. [See 7 Moo. 

A. Ca, | oO 


3. Equal to the legitimate son.] The daughter appointed to be a son, and the 
son of an appointed daughter, are either of them equal to the legitimate son. Vigve- 
~~ in the Madana Parijata. 


_ Since the son of an appointed daughter is son of legitimate female issue, therefore 
he is equal to a legitimate son: but he is not literally a legitimate son, being one re- 
move distant. Vigvecvara in the Subodhinf. 


Or that term may signify, &c.} It may signify a daughter who becomes by appoint- 
ment ason; that is, who is put in place of a son. Although she be legitimate, yet be- 
ing female, she is merely equal to a son. Viramitrodaya. 


_ Equal to him,” equal to the legitimate son, is the putrika-putra or daughter ap- 
pointed to be a son: for, since all the terms of the definition of a legitimate son, ex- 
cepting sex, are applicable to her, she is similar to him. Apararka. 


The Putriké-putra is of four descriptions. The first is the daughter appointed to 
be a son. She is so by a stipulation to that effect. ‘The next is her son. e obtains 
of course the name of ‘son of an appointed daughter,’ without any epecial compact. 
This distinction, however, occurs: he is not in place of a son, but in place of a son’s 
son, and is a daughter’s son. Accordingly he is described as a daughter’s son iu the 
text of Cankha and Likhita: “ An appointed daughter is hke unto a son; as Prachetasa 
has declared : her offspring is termed son of an appointed daughter :he offers funeral 
oblations to the maternal grandfathers and to the paternal grandsires. There is no dif- 


— 








* Vasishtha, 17,16. + Vasishtha, 17. 14. 
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4. Sonoftwo . . *® . Lhe gon of two fathers (dvy4mushydyana)* 
fathers. (Sect.10,) 38 inferior to the natural father’s legitimate son, be- 
cause he is produced in another’s soil. 


5. A child, begotten by another person, namel 
5. Son of th » Deg y p » hamMeiy 
wife. as by a kinsman, or by a brother of the husband, is a 
wife’s son (kshetraja). 
6. The son of hidden origin (gidhaja) is one secretly brought 
6. Sonofhig. orth in the husband's house. By excluding the case 


den origin. of a child begotten by a man of inferior or superior 
tribe, this must be restricted to an instance where it 
ANNOTATIONS. 


ference between a son’s son and a daughter’s son in respect of benefits conferred.” The 
third description of son of an appointed daughter is the child born of a daughter who 
was given in marriage with an express stipulation in this form “the child, who shall be 
born of her, shall be mine for the purpose of performing my obsequies.”+ He apper- 
tains to bis maternal grandfather as an adopted son. The fourthis a child born of a 
daughter who was given in marriage with a stipulation in this form: “The child, who 
shall be born of her, shall perform the obsequies of both.’ He belongs, as a son, both 
to his natural grandfather and to his maternal grandfather. But, in the case where she 
was in thought selected for an appointed daughter,t she is so without a compact, and 
merely by an act of the mind. Hemadri. 


The son of the appointed daughter belongs in general only to the maternal grand- 
father : but, by special compact, to the natural father also. Thus Yama says: “ Let 
the son of an appointed daughter perform the obsequies of his maternal ancestors ex- 
clusively : but, if he succeed to the property of both, let him perform the obsequies of 
both.” Accordingly this child also is denominated dvyémushyayana or son of two fa- 
thers. “ Balam-bhatta. 

“The appointed daughter is the third description of sons.”] “ For she, who has 
no brother, reverts to her male ancestors and obtains a renewed filiation.” Vasishtha.§ 

The adopted daughter is counted by Vasishtha as the third: not by Yajfiavalkya: 
Subodhinf. 

Mitra-migra reads second instead of third; against the authority of the institutes 
and of every compiler who has cited this passage. 

4. Is inferior to the legitimate son.] He is similar to the son of the body. Ba- 
lambhatta. 

Is not the son of two fathers the offspring of his natural father? Is he then a le- 
gitimate son? or one or other of the various descriptions of adoptive and secondary 
sons? Anticipating this question, the author says : ‘‘ He is not different from bim,” 
he is equal to a son of the body. Subodhini. 


The commentary last cited reads avicishta ‘not different’ instead of apakishta ¢ in- 
ferior.” Both readings are noticed by B&alam-bhatta. 

5. A child, begotten by another person,....is a wife’s son:] There are two 
descriptions of kshetraja or wife’s son; the first of them 1s son of both fathers (dvipi- 
ttka;) the other is adopted son of the wife’s husband. Viramitrodaya. 

A son begotten, under a formal authority, by a kinsman being of equal class, or by 
another relative, is a wife’s son. Vigvegvara in the Madana-Parijata. 

6. He must belong to the same tribe.] A child seeretly conceived by a woman, 
in her husband’s house, from a man of the same tribe, but concerning whom it is not 
certainly known who the individual was, is named a son of concealed origin. The 
ignorance a3 to the particular person must be the husband’s, not the wife’s: and the 
knowledge of his equality in tribe may be obtained through her; for surely she must 


* Vide Sect. 10. + Manu, 9. 
+ Mann, 9. 136, § Vasishtha, 17. 15. 
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is not ascertained who is the father, but it is certain that he must be- 
long to the same tribe. 


7. A damsel’s child (kénina) is the offspring of an unmarried 
~ Son of an Woman by a man of equal class (as restricted in the 
unmarried wo- preceding instance): and he is son of his maternal 
man; described grandfather, provided she be unmarried and abide in 
by Manu. her father’s house. But, if she be married, the child 
becomes son of her husband. So Manu intimates; “A son, whom a 
damsel conceives secretly in the house of her father, is considered as 
the son of her husband, and denominated a damsel’s son, as being born 
of an unmarried woman.”* 


ANNOTATIONS. 

know who he is. But, if she really do not know his tribe, having been secretly violated 
by a stranger [in a dark might,+j then the child bears the name of a son of hidden 
origin, but is not so fit a son as the one before -described. Vigvecvara in the Madana- 
Parijata. 

In such circumstances, the child must be abandoned, say others. Balam-bhatta. 

Since the natural father is not known, the child belongs to the same tribe with his 
mother, But, if there be a suspicion, that he was begotten by a man of inferior tribe, 
he is contemned, Vachespati micra iu the Grdddha-chintamani. 


A son, who is born of the wife, and concerning whom it is not certainly known 
who is the natural father, is adoptive son of the mother’s husband, and called son of 
concealed origin. Being son of the adoptive fathe:’s own wife and begotten on her by 
another man, he is similar to the son of the wife, and therefore described after him. 
Apararka. 


7. By aman of equal class.] As the son before described must be one begotten 
by a man of lke tribe, so must this son also be the offspring of a man of equal class. 
** Damsel” does not here siguify unmarried only: for, even with that import, the term 
is frequently used in the seuse of ‘unconnected with man.’ But it signifies a woman 
with whom a regular marriage has not been consummated. Balam-bhatta. 


The meaning of the passage of the Mitakshar4 is this : ‘‘ Unmarried” signifies one, 
whose auptials have not been commenced ; “ married,” whose nuptials are begun. The 
affix here implies an act beguu and not past. For a child begotten by a paramour alike 
in class, on a Woman whose marriage is complete, is ason of concealed origiu. Virami- 
trodaya. 


The child, born of an unmarried woman, is denominated son of a damsel; and is 
considered by Manu and the rest as son of his maternal grandlather. Being produced 
1p a s0il which in some measure appertains to him, namely his daughter, the child is si- 
milar to the son of concealed origin, and is therefore mentioned by Yajiiavalkya next 
after him. Apararka. 


If the maternal grandfather have no male issue, then the damsel’s son is deemed 
his son; if he have issue, then the child is son of the husband. If both be childless, 
he is adoptive 3on of both. Parijita cited in the Ratuakara and Guddhi-viveka. 


If either of them be destitute of male issue, the child is his son; but, if both be 80, 
the child is son of both. Balam-bhatta. 


So Manu intimates.}] The meaning of the Dae cited from Manu is as follows : 
a young woman, betrothed, but whose nuptials have not been completed ; and who is 
cousequently a maiden, since she is not yet become the wife of her mtended husband: a 
son (we say) borne by such a damsel is denominated a damsel’s child, and is considered 
as son of the bridegroom ; that is, of the person by whom she is espoused. According- 
ly the condition “in the house of her father” is pertinent as an explanatory phrase : for, 
after marriage, she inhabits the house of her husband. Viramitrodaya. 


* Mann, 9. 172. + Balam bhatta. 
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_ §& The son of a woman twice-married is one begotten by a 

8. Son of a man of equal class, on a twice-married woman, whe- 
twice-married wo- ther the first marriage had or had not been consum- 
me mated. 


ANNOTATIONS. 

8. Whether, &c] Whether the marriage liad or had not been consummated hy 
the first husband, and whether she have been forsaken by her husband in his life time 
or be a widow. Such is the meaning. Accordingly Vishnu so declares: ‘“ He, whom 
a woman, either forsaken by her haba or a widow, and again becoming a wife by 
her own choice, conceived [by a second husband,] is called the son of a woman twice- 
married.”* The child is son of the natural father : for the first husvand’s right to the 
woman is annulled by his death or relinquishment ; and she has not been authorized to 
raise up issue to him; and she takes a second husband solely by her own choice. Ba- 
lam-bhatta. 


There are two descriptions of twice-married women: the first is a woman whose 
marriage has not been consummated, but only contracted, and who is espoused by ano- 
ther man. The other is a woman who has been blemished by intercou'se with a man, 
before marriage. The offspring of such a woman is (paunar-bhava)() son of a twice-mar- 
ried woman. Accordingly it is so expressed in the text. Viramitrodaya. 


‘A woman, whose marriage had not. been consummated, and who is again espous- 
ed, is a twice-married woman. So is she, who had previons intercourse with another 
man, though she be not actually married a second time.” Vishnu.T 


A child begotten “‘on a woman, whose [first] marriage had not been consummat - 
ed;”’ on the wife of an impotent man or the likey whether she have become a widow or 
not; oron his own wife ‘‘ who had been deflowered ;” who had heen enjoyed by strangers, 
and who is taken back, and again espoused ; the child (we say) begotten on such a woman, 
is called ‘son by a womantwice-married.’ The twice-married woman has been described 
in the first book [of Yajfiavalkya’s Institutes.] Apararka. | 


“ Whether a virgin or deflowered, she who is again espoused with solemn rites, is 
a twice-married woman: but she, who deserts her husband and through lust co-habits 
with another man of the same tribe, is a self-guided woman.” Yajiiavalkya.ft 


There are two descrptions of women termed anyapitrva§ or previously connected 
with another : namely the punarbha or women twice-married, and the svairint or self- 
guided and unchaste woman. The twice-married woman also is of two descriptions ; ac- 
cording as she has or has not been deflowered. She, who is not a virgin, 1s blemished 
by her intercourse with man before the nuptial ceremony : she, who is yet a virgin, 1s 
blemished by the repetition of the ceremony of marriage. But one, who deserts the 
husband of her youth, and through desire co-habits with another man of the same tribe, 
is a self-guided woman (svairini.) Mitakshara.|| 


A woman, who, having been married, whether she be yet a virgin or not, is again 
espoused in due form by her original husband or by another, is a twice-married woman. 
She is so described by Manu: “‘ If she be still a virgin, or if she left her original husband 
and return to him, she may again perform the marriage ceremony with her second {or, 
in the latter case, her original] husband :”’{f and by Vasishtha; “Sbe, who, having 
deserted the husband to whom she was married in her youth, and having co-habited with 
others, returns to his family, is a twice-married woman. Qr she, who deserts a husband 
impotent, degraded, or insane, and marries another husband, or does so after the deatia 
of the first, is a twice-married woman.”** The repetition of the nuptial ceremony con- 
stitutes ber a twice-married woman. But she, who leaves her husband and through de- 
sire co-habits, without marriage, with a man of the same tribe, is a self-guided woman. 
Apararka. 


Fr teeemmententmnnanetimmerencmetnanemeeoeeammemememenanediettaticaatiadatetoneeemetammmadiennemnn meena aaa 
* Mann, 9. 175. Erroneously cited as a passage of Vishnu. t+ Vishnu, 15. 8.—9. 





t Yajiiavalkya, 1. 68, § Same with paraptrvé. See Manu, 5. 163. 
| On Yajfiavalkya, 1.68. Mann, 9. 176. ** Vasishtha, 17. 18,19. 


(2) See 2 Morl, Dig. 310.—Zd. 
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9, He, who is given by his mother with her husband’s consent, 

9. Son given, While her husband is absent, [or incapable though 
described by present,*] or [without his assentt] after her husband's 
Manu. decease, or who is given by his father, or by both, be- 
ing of the same class with the person to whom he is given, becomes 
his given son (dattaka.) So Manu declares : “ He is called a son given 
(dattrima,) whom his father or mother affectionately gives as a son, 


ANNOTATIONS. 


9, He, who is given by his mother with her hushand’s consent ] Vasishtha says 
“ Let not a woman eithcr give or accept a son, unless with the assent of her hushand.”+ 
He had before said “ Mun, produced from virile seed and uterine blood, proceeds from 
his father aud his mother, as an effect from its cause. Therefore both his father and his 
inother have power to give, to sell, or to abandon their son.(a)§ 


Concerning the mother’s authority to give away her son, when she is a widow, see 
a subsequent note. In regard to a widow’s power of adopting a son, there is much di- 
versity of opinions. Vachespati miera, who is followed by the Maithila school, main- 
tains that neither a woman, nor a Cadra, can adopt a dattaka or given son; because the 
prescribed ecremony (§ 13) includes a sacrifice, which they are incapable of performing. 
This difficulty may be obviated by admitting a substitute for the performance of that 
ceremony : and accordingly adoption by a woman, under an authority from her husband, 
is allowed by writers of the other schools of law. Nanda pandita, however, in his trea- 
tise on adoption, restricts this to the case of a woman whose husband is living, since a 
widow cannot, he observes, have her “husband’s sanction to the acceptance of a son. 
On the other hand, Balam-bhatta contends, that a woman’s right of adopting, as well as 
of giving, a son, is common t» the widow and tothe wife. This likewise is the opinion 
of the author of the Vyavahdra-maytkha : but, while he admits, that a widow may adopt 
s son without her husband’s previous authority, he requires, that she should have the 
express sanction of his kindred. Writers of the Gaura school, ou the contrary, insist 
on a formal permission from the husband declared in his life-time. 


Being of the same class with the person to whom he is given.| Or being given to 
a person of the same class. The two readings, (savarnfya in the dative, or savarno yali 
in the nominative,) both noticed by the commentator Bilam-bhatta, give the same sense. 


The adopted son must. be of the same tribe with the giver or natural parent as well 
as with the adoptive parent, according to the remark of Apararka citec with approba- 
tion by Nanda pandita in his treatise on adoption. 


Becomes his given son,] The son given (dattaka or dattrima) is of two sorts; lst 
simple, 2d son of two fathers (dvyamushyayana.) ‘Ihe first is one bestowed without any 
special compact; the last is one given under an agreement to this effect “ he shall 
belong to us both.” Vyavahara-maytkha. 


“ Whom his father or mother gives.” Medhatithi reads and interprets * whom 
his father and mother give ;” (inserting the conjunctive particle cha instead of the dis- 
junctive vi.) Balam-bhat‘a condemns that reading; and infers from the disjunctive par- 
ticle and dual number in the text, that three cases are intended; viz. ist. The mother 
may give her yon for adoption with her husband’s consent, if he be absent or incapable ; 
and without it, if le be dead or the distress be urgent, 2d. The father may give away 
his son without his wife’s consent, if she be dead, or insane, or otherwise incapable ; but, 
with her consent, if she reside in her own father’s house. 3d. The father and mother 
may cOnjointly give away their son, if they be living together. 


“ Whom his father or mother affectionately gives.” ] Amicably: not from avarice 
or intimidation. In the Viramitrodaya, the word is expressly stated to be used adverbi- 
ally: but Balam-bhatta considers it as an epithet of the son to be adopted, and as im- 
plying, that the adoption is not to be made against his will or without his free consent. 


* Balam. bhatta. + Balam-bhatia. £ Vasishtha, 15. 4. 
§ Vusishtha, 15, 1—2. (@) See 7 Moo. I. A. Ca. 201: 1 Strange, H. L. 80.—£47. 
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being alike [by class,| and in a time of distress; confirming the gift 
with water.’* 


10. Distress is lu. By specifying distress, it is intimated, that 
de lenirg toyuatify the son should not be given unless there be distress. 
This prohibition regards the giver [not the taker.t] 


11. The person 11. So an only son must not be given [nor ac- 
ney not nen cepted.t] For Vasishtha ordains “Let no man give 
750 "* or acceptan ~ ae 


12. Nor, though a numerous progeny exist, should an eldest son 

be given: for he chiefly fulfils the office of a son; as 

12, Nor cag is shown by the following text. “By the eldest son, 
ison: according 45 soon as born, a man becomes the father of male 


to Manu. issue. ’’(a)|| 


13. The mode of accepting a son for adoption is propounded by 

13. The form ¥28iShtha: “A person, being about to adopt a son, 
to be observed Should take an unremote kinsman or the near relation 
in this adoptionis of a kinsman, having convened his kindred and an- 


ANNOTATIONS. 


“ Being alike.”] This is interpreted by Medhatithi as signifying ‘ alike, not by 
tribe, but by qualities suitable to the family: accordingly a Kshatriya, or a person of any 
other inferior class, may be the given son (dattaka) of a Brahmana,’ Bdlam-bhafta and 
the author of the Mayakha censure this doctrine: since every other authority concurs 
in restricting adoption to the instance of a person of the same tribe. 

10. By specifying distress.] ‘‘ Distress” is explained in Prakaga cited by Chan- 
decvara, ‘inability [of the natural father] to maintain his offspring.’(4) Nanda pandita, 
in his treatise on adoption, expounds it as intending the necessity for adoption arising 
from the want of issue. But Balam bhatta rejects this, and supports the other interpre- 

, tation; explaining the term as signifying ‘famine or other calamity.’ 

This prohibition regards the giver.] If he give away his son, when in no distress, 
the blame attaches to him, not tothe taker. Balam-bhaftu. 

11, So an only son should not be given.} Nor should sucha son be accepted. 
The blame attaches both to the giver and to the taker, if they do so. BAélam-bhatta. 


_ “Tet no man give or accept an only son.”] ‘‘ For he is [destined] to continue the 
line of bis ancestors.” Such is the sequel of Vasishtha’s text. BaAlam-bhatfa.(c) 


13. The mode of accepting a son...... is propounded by Vasishtha.] Raghunan- 
dana, in the Udvaha-tatva, has quoted a passage from the K4élika-purana, which, with 


(2) See 1 Strange, H. L. 81.—Zd. 

(6) In Special Appeal No. 412 of 1862 (1 Mad. H.C. Rep. 54) the Madras High 
Court held that the adoption of an only son was, when made, valid according to Hinda 
law; and agreed with Sir T. Strange that “with regard to both these prohibitions res- 
pecting an eldest and an only son, where they most strictly apply, they are directory 
only; and an adoption of either, however blameable in the giver, would nevertheless tc 
every legal purpose, be good; according to the maxim of the civil law prevailing, per- 
haps, in no code more than in that of the Hindis, /aclum valet quod fieri non debuit.’ 
See, too, cases noted in 1 Morl. Dig. 17.—Zd. 


(c) As to the validity of the adoption of an eldest son, see Rey. Anpeal No. 49 0 
1853. Mad. Sadr Dec. of 1854 p. 31.—H. oor 


* Manu, 9.168. + Subodbinf and Bélam-bhatta. + Balam-bhatta. 
§ Vasishtha, 15, 3. | Manu, 9. 106. 
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described by Va- nounced his intention to the king,(a) and having offered 





sishtha. a burnt offering with recitation of the holy words, in 
the middle of his dwelling.”* 
ANNOTATIONS. 


the text of Vasishtha,t constitutes the groundwork of the law of adoption, as received 
by his followers. They construe the passage as an unqualified prohibition of the adoption 
of a youth or child whose age exceeds five years and especially one whose initiation is 
advanced beyond the ceremony of tonsure. This is not admitted as a rigid maxim by 
writers in other schools of law; and the authenticity of the passage itself, is contested 
by some, and particularly by the author of the Vyavah4ra-mayikha, who observes truly, 
that it is wanting in many copies of the K4likA-purana. Others, allowing the text to 
be genuine, explain it in a sense more consonant to the general practice, which permits 
the adoption of a relation, if not of a stranger, more advanced both in age and in pro- 
gress of initiation. The following version of the passage conforms with the interpreta- 
tion of it given by Nanda pandita in the Dattaka-mimans& ‘Sons piven and the rest, 
though sprung from the seed of another, yet being duly initiated [by the adopter] under 
his own family name, become sons [of the adoptive parent.] A son, having been regue 
larly initiated under the family name of his [natural] father, unto the ceremony of ton- 
sure, does not become the son of another man. When indeed the ceremony of tonsure 
and other rites of initiation are performed [by the adopter] under his own family name 

then only can sons given and the rest be considered as issue: else they are terme 

slaves. After their fifth year, O King, sons are not to be adopted. [But, | having taken 
a boy five years old, the adopter should first perform the sacrifice for male issue.”t ~ 


The putreshti or sacrifice for male issue, mentioned at the close of this passage, is 
a ceremony performed according to the instructions contained in the following text of the 
Veda: ‘He who is desirous of issue, should offer to fire parent of male offspring, an 
oblation of kneaded rice roasted upon eight potsherds; and to Indra father of male off. 
spring, a similar oblation of rice roasted on eleven potsherds : fire grants him progeny ; 
Indra renders it old.” 

“An unremote kinsman or the near relation of a kinsman.”] This very obscure 
passage, which is variously read and interpreted, is here translated according to the 
elaborate gloss of Nanda pandita in his treatise entitled Dattaka mimdnsa. Yet the 
same wriler in his commentary on Vishnu (15. 19.), citing this passage, gives the pre- 
ference to another reading (adéra-bandhavam asannikfshtam eva), which he expounds 
‘one whose whole kindred dwell in a near country, and one not connected by affinity.’ 
Which of these readings he has adopted in his commentary on the Mitdkshara, is pot 
ascertained. From a remark in the text (§ 14.), the author himself, Vijfianegvara, ap- 

ears to have read and understood it differently : “ Should take, in the presence of his 

in, one whose kinsmen are not remote.”’ For copies of the MitAkshai4 exhibit the 
reading, adtra-bandhavam bandhu-sannikishta eva. But the commentator Balam- 
bhatta seems to have read, as the Dattaka mimansa, bandhu-sannikishtam (in the ac- 
cusative instead of the locative ;) though he explain the terms a little differently and 
transpose them: ‘should take a kinsman nearly related (bandhu-sannikfshtam), as a 
brother’s son or the like; but, on failure of such, one whose kinsmen are not remote 
(adtra-bandhavam) ; that is, any other person, whose father and the rest of his relations 
abide in a near country and whose family and character are consequently known.’ The 
authors of the Kalpataru and Ratndkara read, like the scholiast of Vishnu, adare ban- 
dhavam asanniktshtam eva, and thus interpret the passage ‘should take one whose 
kinsmen, namely his maternal uncle and the rest, are near, [and whose name and tribe 
with other particulars, can therefore be ascertained ; or, for want of such kindred,§} 
even one whose good or bad qualities are not known, [or one whose kinsmen are not 
at hand; for his name and family may be ascertained by other sufficient proof.’||] 

* Announced his intention to the king.”] R4ja or king, usually signifying the 
sovereign, is here restricted, according to the remark of Nanda Pandita, to the chief of 
the town or village. 


* Vasishtha, 15. 5, + Vasishtha, 15. 1—7. See preceding quotations. 
, + Kalika-purdéna. c. antepenult. { Vivada-Ratndkara. || Vivada-Ratnakara. 
1 Strange, H. L. 94: 2 Ibid. 109,— #d. ; 
Z 
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14, Explana- 14, Anunremote kinsman.] Thus the adoption of 
tion of the text. one-very distant by country and language, is forbidden. 

15. The same 15. The same [ceremonial of se raga should 
rulesapplicableto be extended to the case of sons bought, self-given, 


adoption by pur- and made [as well as that of a son desertedt]: for 
chase, &o. parity of reasoning requires it. 


16. The son bought (krita) is one who was sold by his father and 
16. Son bought; mother, or by either of them: excepting as before an 
described by only son or an eldest one, and supposing distress and 
Manu. equality of tribe. As for the text of Manu, (“He is 
ealled a son bought, whom a man, for the sake of having issue, pur- 
chases from his father and mother: whether the child be equal or un- 
equal to him,”}) it must be interpreted ‘whether like or unlike in 
qualities ;’ not in class: for the author concludes by saying “ This law 
is propounded by me, in regard to sons equal by class.”§ 


17. Theson made (krtrima) is one adopted by the person himself,(a) 
who is desirous of male issue; being enticed by the 
show of money and land, and being an orphan without 
father or mother : for, if they be living, he is subject to their control. 


17. Son made. 


ANNOTATIONS. 


“In the middle of his dwelling.”] The sequel of Vasishtha’s text is as follows. 
“ But, if doubt arise, let him set apart (without initiation and with a bare maintenance] 
like a (aidra, one whose kindred are remote. For it is declared [in the Veda} Many are 
saved by one.’ || 

15. The same ceremonial ] Excepting the sacrifice or burnt offering. However, 
even that is to be performed at the adoption of a son self-given. Balam-bhatta. 


- 16. As for the text of Manu, &c.] Culapini, on the other hand, expounds Yé4jfia- 
valkya by Manu, and admits the inequality of tribe. ‘A child, sold by his father and 
mother, and received for adoption, is a son bought. He may beof dissimilar tribe: for 
the text [of Manu] expresses ‘equal or unequal.” Chandeevara quotes the following 
discordant interpretations: “ Equal; belonging to the same tribe; or, if that be not 
practicable,‘one unequal, or not appertaining to the same tribe. So the Parijata.** But 
the author of the Prakaga observes, Though the text express “ unequal,” yct a child of 
a superior tribe must not be taken as a son, by a man of inferior tribe ; nor one of in- 
ferior class, by a man of a higher tribe. And the words ‘equal or unequal,” as inter- 
preted by Medhatithi, are relative to similarity in respect of qualities.’+7 

17. The son made.] One bereft of father and mother and belonging to the same 
tribe with the adopter, aod by him adopted, being enticed to acquiesce by the show of 
wealth, is a son made by adoption. Vigveqvara in the Madana-Parijata. 


The form, to be observed, is this. At an auspicious time, the adopter of a son, 
having bathed, addressing the person to be adopted, who has also bathed, and to whom 
he has given some acceptable chattel, says “ Be my son.” He replies “I am become thy 
son.” The giving of seme chattel to him arises merely from custom, It is not neces- 
sary tothe adoption. ‘ue consent of both parties is the only requisite; anda set form 
a speech is not essential. Rudradhara in the Cuddhiviveka(é). 





* Subodhinf. + Balam-bbatta. $ Manu, 9.174. § Yajilavalkya, 2. 134, Vide § 37. 


{| Vasishtha, 15, 6~7. T Dfipakalika on Yajfiavalkya. 
‘#* Not the Madana-parijata, which gives the contrary interpretation. 
tt Vivada Ratn4kara. . 


See 1 Morl. Dig. 22, Zz, (6) See 1 Morl. Dig. 22.—-, 
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18. The son self-given is one, who, being bereft of father and 
mother, or abandoned by them [without cause,*} pre- 
sents himself, saying “ Let me become thy son.” 


ie. Ban-ee a 19. The son received with a bride, isa child, 
pregnant bride. who, being in the womb, is accepted when a pregnant 
,bride is espoused. He becomes son of the bridegroom. 


Son given. 


20. Ason deserted (apaviddha) is one, who, having been dis- 
20. Sondesert. Carded by his father and mother, is taken for adop- 
aa. tion. He is son of the taker. Here, as in ever 
other instance, he must be of the same tribe with 
the adoptive father. 


ANNOTATIONS. . 


18. The son self-given ] He, who, unsolicited, gives himself saying “ let me be- 
come thy son,” is called a son self-given (svayandatta), Apararka. 


Here also it is requisite, that he belongs to the same tribe with his adoptive father. 
Vigvecvara in the Madana-PArijita. 


“He who has lost his parents, or been abandoned by them without cause, and 
offers himself to a man as his son, is cailed a son self-given.” Manu.t 


Being abandoned by his father and mother without any sufficient cause, such as 
degradation from class or the like: but merely inability to maintain him during a dearth, 
or for asimilar reason. Viramitrodaya. 


19. The son received with a bride.] Ifawoman be married while pregnant, the 
child born of that pregnancy is a son received with a bride (sahodha:) provided the 
child were begotten by a man of equal class. Vicvecvara in the Madaua-Parijata, 


He is distinguished from the son of an unmarricd damsel, because the conception 
preceded the betsothing of the mother ; and from the son of concealed origin, because 
the natural father is known. Then what difference is there? for the son of the unmar- 
ried damsel was conceived before troth plighted. ‘True: yet there is a great difference, 
since one is born before marriage, and the other after marriage. This son received 
with a bride is a sonof him who takes the hand of the preguant woman in marriage: 
for the maternal grandfather’s right is divested by his giving away the child with the 
mother. Nanda Pandita in the Vaijayanti on Vishnu. 


Since the bridegroom is specified as the adoptive father, the child does not belong 
to his natural father. Although the religious ceremony of marriage do not take place 
inthe case of a pregnant woman, since a text of law restricts the prayers of the mar- 
riage ceremony to the nuptials of virgins, and forbids their use in the instance of wo- 
men who are not virgins, as a practice which has become obsolete among mankind; and 
it would be inconsistent with a passage of the Veda [used at the nuptial ceremony as a 
prayer] expressing “the virgin worships the generous in the form of fire ie nevertheless 
the term “marry” {in the text of Manuf] intends a religious ceremony different from 
that but consisting of burnt offerings, and so forth, according to the remark of the. 
Ratndkara and the rest. WVachespati migra in the Graddha chintamari. 


20. Discarded.] Abandoned: not for any fault, but through inability to maintain 
him, or because he was born under the influence of the stars of the scorpion’s tail,§ or 
for any similar reason. Bilam-bhat‘a. 


* Balam-bhatta, + Manu, 9. 178. + Manu, 9. 173. 

§ The birth of a son, while the moon is near the stars of Mala (the scorpion’s tail), 
is dangerous to the father’s life, according to Indian astrology; and, on this account, a 
son born under that influence is exposed or abandoned, if natural affection and humanity 
do not overcome superstition and credulity. 
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21. Order in 21. Having premised sons chief and secondary, 
btaiatn these dif- the author explains the order of their succession to the 
exch 008 S0C° heritage: “Among these, the next in order is heir 


dt inheri- : : 
tance as declared’ “and presents funeral oblations on failure of the pre- 


by Y4jiavalkya.  ceding.”* 
22. Of these twelve sons abovementioned, on failure of the first, 
22, Interpre- Tespectively, the next in order, as erfumerated, must 
tation of the text, be considered to be the giver of the funeral oblation 
or perfermer of obsequies, and taker of a share or 


rnuccessor to the effects. 


23. If there be a legitimate son and an appointed daughter, Manu 

93. An appoint- picvounes an exception to the seeming right of the 

eddaughtershares egitimate son to take the whole estate: “A daughter 

with a legitimate having been appointed, if a son be afterwards born, the 

son; according to division of the heritage must in that case be equal : since 
apassageofManu. there is no right of primogeniture for the woman.”*+ 


24. So the allotment of a quarter share to other inferior sons, 

24. Others have When a superior one exists, has been ordained by Va- 
a quarter of a sishtha: “ When a son has been adopted, if a legiti- 
share, as directed mate son be afterwards born, the given son shares a 
by Vasishfha. fourth part.’(a)t Here the mention of a son given is 


ANNOTATIONS. 

Since that, of which there is no owner, is appropriated by seizure or occupation 
the child becomes son of him, by whom he is taken. Nanda Pandita in the Vaijayantf 
on Vishnu. 15. 24. 

22. Of these twelve sons.| ‘The various modes of adoption, added to the legiti- | 
mate son by birth, raise the number of descriptions of sons to twelve, according to most 
authorities. That number is expressly affirmed by Manu,§ Narada,|| ‘ Vasishfha, 
Vishnu,** &c. A passage is however quoted from Devala, asseiting the number of 
fifteen (“‘ The descriptions of sons are fen and five,”) and Vihaspati is cited as allegin 
the authority of Manu for thirteen: “ Of the thirteen sons, who have been enumerate 
by Manu in their order, the Jegitimate son and appointed daughter(d) are the cause of 
lineage. As oil is declared to E a substitute for liquid butter, so are eleven sons by 
adoption substituted for the legitimate son and appoited daughter.” Nanda Pandita, 
in his commentary on Vishnu, ‘observes, that ‘the number of thirteen specified by 
Vthaspati, and that of fifteen by Devala, mtend sub-divisions of the species, not dis- 
tinct kinds ; consequently there is no contradiction ; for those sub-divisions are also in- 
cluded in the enumeration of twelve.’ It appears, however, from a comparison of texts 
specifying the various descriptions of sons, that the exact number (as indeed is acknow- 
ledged by numerous commentators and compilers) is thirteen ; including the son by a 
Cfiidra woman. Vide § 36. 

23. If there be a son and an appointed date) So this passage is interpret- 
ed by the commentators Vicgvegvara and Bélam-bhatta. The original is, however, am- 
biguous and might be explained ‘if there be a legitimate son and a son of an appointed 
daughter.’ Bdlam-bhatta remarks, that this can only happen where a legitimate son is 
born after the appointment of a daughter. 

94. So the allotment of a quarter share.J As the appointed danghter el el 
where there is a legitimate son; so do other sons likewise partake. Subodhinf. 


# Y4jfiavalkya, 2.133. + Manu, 9.134. { Vasishtha, 15.8. § Manu, 9. 158. 
{] Narada, 13. 44.  Vasishtha, 17. 11. ** Vishnu, 15.1. 

(a) So held inAyydou Muppandr v. Ntladaicht damd/, 1 Mad. H. C. Rep. 45. 

(6) See 1 Strange, H. L. 74.— 
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intended for an indication of others also, as the son bought, son made 
by adoption, and {son self-given* and] the rest: for they are equally 


adopted as sons. 


25. KAtyayana 
allots to them 
the same portion ; 
provided they be 
of equal class: 
else, fvod and 
raiment only. 


26. The son of 
the wife, and sons 
given, bought, 
made, self-given 
and discarded, are 
of equal class ; the 
damsel’s son, the 
son of hidden ori- 
gin, son of a preg- 
nant bride, and 
son of atwice-mar- 
ried woman, are of 
inferior rank. 


27. 


27. A passage 
of Vishnu, con- 
cerning these ex- 
ceptionable sons, 


mane nm 


25. Accordingly Kéty4yana says, “If a legiti- 
mate son be born, the rest are pronounced sharers of a 
fourth part, provided they belong to the same tribe; 
but, if they be of a different class, they are entitled to 
food and raiment only.” 


26. “Those who belong to the same tribe,” as 
the son of the wife, the son given and the rest [name- 
ly the sons bought, made, self-given and discarded,t] 
share a fourth part, if there be a true legitimate son : 
but those, who belong to a different class, as the dam- 
sel’s son, the son of concealed origin, the son of a preg- 
nant bride, and the son by a twice married woman, 
do not take a fourth part, if there be a legitimate son : 
but they are entitled to food and raiment only(a). 


“ Exceptionable sons, as the son of an unmarried damsel, a son 


of concealéd orizin, one received with a bride, and a son 
by a twice-married woman, share neither the funeral 
oblation, nor the estate.” This passage of Vishnut 
merely denies the right of those sons to a quarter 
share, if there be legitimate issue: but, if there be no 
legitimate son or other preferable claimant, even the 


child of an unmarried woman and the rest of the adoptive sons may suc- 
ceed to the whole paternal estate, under the text before cited (§ 21.) 


28, Manu allots 
to adopted sons, 
a mere mainte- 


28. “The legitimate son is the sole heir of his 
father’s estate; but, for the sake of innocence, he 
should give a maintenance to the rest.”§ This text of 


ANNOTATIONS. 


The mention of a son given.] This is according to the reading of the text as here 


cited and in the Viramitrodaya and Kamalikara’s Vivada-Tandava, But, in the Kalpa- 
taru, Ratndkara, Chintimani, &c., that restrictive term is wanting; Sa chaturtha- 
bhaga-bhagi syat, instead of Chaturtha-bhaga-bhdgt syad dattakab, 

25. Sharers of a fourth part.] This reading is followed in the Madana-Parijata, 
Viramitrodaya, &c. But the Kalpataru, Ratnakara and other compilations read ‘a 
third part.” Vide Jimita-vahana. C. 10. § 13. 

28. Applicable to a case where adopted son (namely the son given, &c.) are diss 
obedient. } 1 also relates to the damsel’s son and the rest: for they are declared en- 
titled to tood and raiment only, if there be legitimate issue ; and that must be supposed 
to be founded on the same authority with this text; but Manu has himse proe 
pounded a fifth or a sixth part for the son of the wile, if there be ligitimate issuej| V4- 
ramitrodaya. 


* Balam-bhatta. ¢ Subodhinf and Parijdta. 
It is not found in the institutes of Vishnu; but is cited from that author in the 


Madana-parijdta and Viramitrodaya, as in this place. 
Manu, 9. 163. ] Vide § 29. (2) See 1 Strange, H. L. 94.— 
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nance: supposing Manu must be considered as applicable to a case, 
their ne where the adopted sons (namely the son given and 
aa wowaton: BE’. dhe rest) are disobedient to the legitimate son and de- 
egitimate son. : se 

void of good qualities. 


29. Here a special rule [different from K&ty4yana’s*] is pro- 
99. He assions Pounded by the same author (Manu) respecting the 
a fifth or a sixth son of thewife: “ Let the legitimate son, when dividing 
part tothe son of the paternal heritage give a sixth part, or a fifth, of 
the wife: accord- the patrimony to the son of the wife.” The cases 
ing to his relative must be thus discriminated : if disobedience and want 
ait of good qualities be united, then a sixth part should be 
allotted. But, if one only of those defects exist, a fifth part. 


30. Manu, having premised two sets of six sons declares the first 
$0. Peo lance six to be heirs and kinsmen; and the last to be not 
° : s : ° e* ° 

of sous are distin- Deirs but kinsmen: “ The true legitimate issue, the son 

guished by Manu: of a wife, a son given, and one made by adoption,(a) a 

one inheriting son of concealed origin, and one rejected [by his parents, ] 

from collaterals, ye the six heirs and kinsmen. The son of an unmar- 

ANG RHC OUNEE NOLS ried woman, the son of a pregnant bride, a son bought, 

a son by a twice-married woman, ason self-given, anda son by a Cadra 
woman, are six not heirs but kinsmen.” 


31. That must be expounded as signifying, that the first six may 

81. Explanation take the heritage of their father’s collateral kinsmen 

BF ilectenk: (sapindas and sam4nodakas) if there be no nearer heir; 

but not so the last six. However, consanguinity and 

the performance of the duty of offering libations of water and so forth, 
on account of relationship near or remote, belong to both alike. 


32. It must be so expounded; for the mention of a given son in 

32. Confirmed the following passage is intended for any adopted or 
by a passage of succedaneous son. “A given son must never claim the 
Manu. family and estate of his natural father(6). The funeral 





ANNOTATIONS. 


31. The first six may take the heritage of collateral kinsmen: ......... not so the 
Jast six.] The sense of the two passages is, that, if there be no nearer collateral kins- 
man, the first six inherit the property ; but not the six last. Subodhin£ 


However, consanguinity, &c.) Medhatithi interprets the text of Manu as signily- 
ing that ‘the last six are neither heirs nor kinsmen.’ But that interpretation is cen- 
sured by Kulluka-bhatta; and is supposed by the commentator on the Mitakshara to 
be here purposely confuted. 


32. The mention of a given son is intended for any adopted son.] The meaning, 
as here expressed, is this: the mention of a son given Is in this place intended to 
denote any succedaneous son. Consequen!ly, since it appears from the text, that adopt- 
ed sons have a right ofinheritance; but, according to the opponent's opinion, it appears 
from another passage, that they have not a right of succession ; it might be concluded 
from such a contradiction, that the precepts have no authority: therelore, lest the text 
become futile, the interpretation, proposed by us, is to be preferred. Subodhinf. 


* BAlam-bhatta. + Manu, 9. 164. t Manu, 9. 159-—-160. 
(2) See 1 Strange, H. L. 98: 1 Morl. Dig. 308.—. 


(4) So held in Srtnivdsa Ayyangdr v. Kuppu dyyangGr, 1 Mad. H.C. 180, and see 
Strange, H. L. 124, 125: 1 Morl. Dig. 23, 24, 307 308. 7” 
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oblation follows the family and estate : but of him, who has given away 
his son, the obsequies fail.”* i 


33. All, without exception, have a right of inheriting their fa- 

33. Sons of all ther’s estate, for want of a preferable son : since a sub- 
descriptions may sequent passage (“ Not brothers, nor parents, but sons, 
inherit from the are heirs to the estate of the father, + purposely affirms 
father, the succession of all subsidiary sons other than the 
true legitimate issue; and the right of the legitimate son is propound- 
ed by a separate text (“ The legitimate son is the sole heir of hig 
father’s estate ;’t) and the word “ heir’ (dayada) is frequently used to 


> + 
signify any successor other than a son. 


34. Differences 34. The variation which occurs in the institutes 
in the oider of Of Vasishtha and the rest, respecting some one in both 
enumeration re- sets, must be understood as founded on the difference 


conciled:asfound of good and bad qualities. 
in Vasishtha, &c. 


ANNOTATIONS. 


Of him, who has given away his son, the obsequies fail.}] This must be understood 
of the case where the giver has other male issue. Subodhinf. 


But, if he have not, then even that son is competent to inherit his estate and to 
perform his obsequies ; like the son of two fathers (Sect. 10 § 1): fora passage of 
C4tatapa directs ‘‘ Let the given son present oblations to his adoptive parent and tu 
his natural father, on the anniversary of decease, and at Gaya, and on other occasions ; 
not, however, if there be other male issue.” This indeed can only occur where the natural 
father is bereft of issue after giving away his son: since, at the time of the gilt, it is 
forbidden to part with an only son (§ 11.) In this manner is to be understood the 
4 cumstance of a given son, as sun of two fathers, conferring benefits ou both. Bdalam- 

atta. 

Ifeither the natural parent or the adoptive father have no other male issue, the 
dvyémushydyana or son of two fathers shall present the funeral oblation to him and shall 
take his estate: but not so, il there bo male issue. If both have Irgitimate sons, he offers 
an oblation to neither, but takes the quarter of a share allotted to a legitimate son of 
his adoptive father. Vyavahara-mayukha, 

33. The word “ heir’ is frequently used.] An instance is cited in the text. It 
is part of a passage, of which the sequal has not beeu found. The words are “ let him 
compel the heirs to pay.” 


34, The variation, which occurs in Vasishtha, &c.| Manu, declaring the appointed 
daughter equal to the legitimate son, includes her under legitimate issue,} and proceeds 
to define the remaining ten succedaneous sons.|| But Vasishtha states the appointed 
daughter as third in rank :{] which is a disagreement in the order of enumeration. ‘lhe 
same must be understood of other institutes of law ;** which are here omitted for fear 
of prolixity. How then is the succession of the next in order on failure of the preced- 
ing reconcileable ? ‘lhe author proposes this difficulty with its solution, His notion 
of the mode of reconciling it is this: Manu, declaring that the first set of six sons by 
birth or adoption is competent to inherit fiom collateral kinsmen on failure of nearer 
heirs, but not so the second set, afterwards proceeds to deliver incidentally definitions 
of those various sons. It appears therefore to be a loose enumeration, and not one 
arranged with precision, Accordingly Manu, in saying “ Let the inferior in order take 


* Manu, 9. 142. + Manu, 9. 185. t Vide § 28. 
§ Manu, 9. 165. {| Manu, 9. 166—178. J Vasishtha, 17. 14. 
#* As Vishnu 1b. 2~37. Narada, 13, 44-45, Devala, &e, 
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35. But the assignment of the tenth place to the son of an ap- 
35. And in pointed daughter, in Gautama’s text, is relative to one 
Gautama. differing in tribe. 


36. The following passage of Manu, “ If, among several brothers 
86. A nephew of the whole blood, one have a son born, Manu pro- 
should be adopt- ounces them all fathers ofmale issue by means of 
ed rather than a that son ;’* is intended to,forbid the adoption of others 
stranger or adis- if a brother’s son can possibly be adopted(a). It it is 
tant relation. not intended to declare him son of his uncle : for that is 
inconsistent with the subsequent text; “brothers likewise and their 
sons, gentiles, cognates, &c.”+ 


37. The fore- 37. The author next adds a restrictive clause by 
going rules of fili- Way of conclusion to what had been stated: “ This 


sionare restrict; Jay ig propounded by me in regard to sous equal by 


the same tribe. class.” 


38. Not being 38. The maxim is applicable to sons alike by 


applicable when : : : 
Piesank divers. class, not to such as differ in rank. 


39. Some adop- 39. Here the damsel’s son, the son of hidden origin, 
tivesons are how- the son received with a bride, and a son by a twice- 
ever included, married woman, are deemed of like class, through their 


ANNOTATIONS. 


the heritage,”§ does not limit this very order, but intends one different in some res- 
pects: and the difference is relative to good and bad qualities. The same method must 
be used with the variations in other codes. Moreover, what is ordained by Yajiiavalkya 
is consistent with propriety. For the true legitimate son and the son of an appointed 
daughter are both legitimate issue and consequently equal. The son of the wife, a son 
of hidden origin, the son of an unmariied damsel, and a son by a twice-married woman, 
being produced from the seed of the adoptive father or from a soil appertaining to him, 
have the preference before the son given and the rest. The son received with a bride, 
being produced from soil which the adoptive father accepts for his own, 1s placed in the 
second set by the authority of the text Por because the mother did not appertain to the 
adoptive father at the time when the child was begotten.||] The whole is therefore 
unexceptionable. Subodhinf. 


36. That is inconsistent with the subsequent text.] It is incompatible with a 
assage of YAjfiavalkya declaratory of the nephew’s right of succession after brothers, 
or, if he be deemed a son, because all the brethren are pronounced fathers of male 

issue by means of the son of a brother, he ought to inherit before all other heirs, such 
as the father and the rest, [who are in that passage preferred to him.] Subodhbinf. 


The principle of giving a preference to the nephew, as the nearest kinsman, in the 
selection of a person to be adopted, is carried much further by Nanda pandita in the 
Dattaka-mim4ns&: and, according to the doctrine there laid down, the choice should 
fall on the next nearest relation, iP there be no brother’s son; and on a distant relation, 
in default of near kindred: but on a stranger, only upon failure of all kin, See § 13. 

39. They are not within the definition of dig For YAjfiavalkya, having des- 

ibed the origin and distinctions of the tribes and classes, [viz. the MirdhAvasikta 


* Manu, 9. 182. + Yajfiavalkya, 2. 136, Vide infra. C. 2. Sect. 1. § 1. 
Yjiiavalkya, 2. 184. § Manu, 9. 184. | B&lam-bhatfa. 
Seo 1 Strange, H. L. 84: 1 Morl. Dig. 18.—£4, 
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though not with- natural father, but not in their own characters: for 
a ne definition they are not within the definition of tribe and class. 
40. Since issue, procreated in the direct order of the tribes, as 
40. Legitimate the Miurdh4vasikta and the rest, are comprehended 
issue, ofa mixed under legitimate issue, it must be understood, that, on 
class, inherits be- failure of these also, the right of inheritance devolves 
foreadoptivesons. on the son of the wife and the rest. 


41. But the son by a Cidrd wife, though legitimate, does not 

41. But the take the whole estate, even on failure of other issue. 

idr4’s son is re- Lhus Manu says, “ But, whether the man have sons, 

strictedtoatenth, or have no sons, [by his wives of other classes,] no 

hy a passage of more than a tenth part must be given to the son of 
ate the (idré.’* 


42, “Whether he have sons,” whether he have male issue of a 
regenerate tribe ; “or have no sons,” or have no issue 
of such a tribe; in either case, upon his demise, the 
son of the wife or other [adoptive son,] or any other 
kinsman [and heir,] shall give to the Cfdr4’s son, no more than a 
tenth part of the father’s estate. 


43. The son of 43. Hence it appears, that the son of a Kshatriya 
the Kshatriy4 or oy Vaicy4 wife takes the whole of the property on 


Vaicya wife in- ; ae 
herits in default failure of scipaie by women of equal class. 


of issue by a 
Brahman. 


42. Interpreta- 
tion of the text. 


ANNOTATIONS. 


Ambashtha, Nishada, Mahfshya, Ugra and Karana:] adds “This rule concerns the 
children of women lawfully married.t Vframitrodaya(é). 


Since these, (viz. the damsel’s son and the rest) are bastards; born either in for- 
nication or adultery, their exclusion from class, tribe, &c. has been ordained in the first 
book on religious observances. Subodhinf. 


41. No more than a tenth part.] Is not this wrong? for it has been declared, 
that the Gadrd’s son shall take a share in a distribution among sons of various tribes 
(Sect. 8. § 1); but it is bere directed, that he shall have a tenth part. No: for the 
four shares of the Brahmanf’s son, with three for the Kshatriya’s child, make seven ; 
and, with two for the Vaicya’s offspring, make nine: adding that to one for the _ 
sop, the sum is ten. Thus there is no contradiction ; for, in that instance also, his 
participation for a tenth part is ordained : and the whole is uanexceptionable. Subodhint. 


43. Henoe it appears.}] It so appears from the text of Manu above cited (§ 41) 
Balam-bhatta. 


(6) The son of a Brahmana by a Kshatriya is a muirdhdvasikta or mlirddhdbhishikte 
by a Vaigya is an ambashtha or vaidya and by a Gudra, is a Nishada or paragava. The 
son of a Kshatriya by a Vaicyd is a Mahishya, by a Gadra is an ugra. A karana is the 
son of a Vaicya by a Cadra. See Manu, x. 8,9: Yajnavalkya, I, 91, 92.—Ed. 


* Manu, 9. 154. + YAjfiavalkya, 1. 93. 


426 HINDU’ LAW-ROOKS. 


SECTION XII. 


Rights of a son by a female slave, in the case of a Cudra's estate. 


1s Facthes ai 1. The author next delivers a special rule con- 
stance of a Ca. cerning the partition of a Cfidra’s goods. “ Even a son 
dra’s fists i begotten by a Cadra on a female slave, may take a 
son by a female share by the father’s choice. But, if the father be 
slave een or dead, the brethren should make him partaker of the 
Pormably een. moiety of a share: and one, who has no brothers, may 
passage of Yajiia- inherit the whole property, in default of daughter’s 
valkya. sons. (a)* 


2. The son, begotten by a Cadra on a female slave, obtains a 

2, Interpreta- share by the father’s choice, or at his pleasure. But, 

tion of the text, after [the demise off] the father, if there be sons of a 

wedded wife, let these brothers allow the son of the 

female slave to participate for half a share : that is, let them give him 

half [as much as is the amount of one brother’s{] allotment. However, 

should there be no sons of a wedded wife, the son of the female slave 

takes the whole estate, provided there be no daughters of a wife, nor 

sons of daughters. But, if there be such, the son of the female slave 
participates for half a share only. 


3. From the mention of a Cadra in this place, [it follows, that] 
the son begotten by a man of a regenerate tribe 
3. But the son © ; 
8f a regenerate ON @ female slave, does not obtain a share even 
man by a female by the father’s choice, nor the whole estate after 
slave hasa main- his demise. But, if he be docile, he receives a simple 
tenance only. maintenance(b). 


ANNOTATIONS. 


1. “In default of daughter’s sons.”}] Some interpret this ‘ on failure of daughters, 
and in default of their sons.’ Balam-bhatta. 


* Yajfiavalkya, 2.131—135. + Balam-bhatta. + Subodhinf and Balam-bhatte. 
(@) See 1 Morl. Dig. 310: 7 Moo. I. A. Ca. 35, 37, 49.—Zd. 
(2) See 1 Strange, H. L. 70: 2 Ibid. 65, 70, 71; 1 Morl. Dig. 438.—, 
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CHAPTER II. 


SECTION I. 


Right of the widow to inherit the estate of one, who leaves no 
male issue. 


1. The subject _1. That sons, principal and secondary, take the 
of collateral suc. heritage, has been shown. The order of succession 
cession is next among all [tribes and classes*] on failure of them, is 
considered. next declared. 


2. “The wife, and the daughters also, both parents, brothers 

9. Passage of likewise, and their sons, gentiles, cognates, a pupil, 
YAjfiavalkya on and a fellow student: on failure of the first amon 

that subject. these, the next in order is indeed heir to the estate of 

one, who departed for heaven leaving no male issue. This rule extends 


to all [persons andt] classes.’(a)t 


wuuo uw no son 


3. Interpreta- 


tion of it. 
The heir of a 
person, who 


leaves no male 
issue, is the first 
in succession, 
according to the 
enumeration in 
the text. 


Oo LLc, 
descriptions abovestated (C. 1. Sect. 11.) is one having 
‘no male issue. Of a man, thus leaving no male 
progeny, and going to heaven, or departing fo another 
world, the heir, or successor, is that person, among such 
as have been here enumerated, (viz. the wife and the 
rest,) who is next in order, on failure of the first men- 
tioned respectively. Such is the construction of the 
sentence. 


4. This rule, or order of succession, in the taking of an inheritance, 

4. The ruleis must be understood as extending to all tribes, whether 
the same in all the Mdardh&vasikta and others in the direct series of 
tribes and classes. the classes, or Sita and the rest in the inverse order ; 
and as comprehending the several classes, the sacerdotal and the rest. 


ANNOTATIONS. 


2. “ Brothers likewise.”] This is understood by Balam-bhatfa as signifying both 
brothers and sisters. 

“ And their sons.”] B4lam-bbatta understands the daughters of brothers, as well 
as their sons. 


3. Such is the construction of the sentence.] The commentator Baélam-bhatta 
disapproves the reading which is here followed. The difference is, however, immaterial. 


* Subodhinf. + Subodhinf, &c. } Yajiiavalkya, 2. 136—137. 
(a) See 1 Mor), Dig. 319: 1 Moo. I. A. Ca. 132.— Ha. 
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5. In the first place, the wife shares the estate. “ Wife” (patni) 

5. The widow signifies a woman espoused in lawful wedlock ; con- 

is first entitled to formably with the etymology of the term as implying 
the succession. = a connexion with religious rites(a). 


6. Viddha-Manu also declares the widow’s right to the whole 


6. Passage of Cstate. “ The widow of a childless man, keeping un- 


Manu, sullied her husband’s bed, and persevering in religious 
observances, shall present his funeral oblation and ob- 
Vishnu, tain [his] entire share.’* Vihad-Vishnu likewise or- 


dains it: “The wealth of him, who leaves no male 
issue, goes to his wife; on failure of her, it devolves on daughters ; if 
there be none, it belongs to the father ; if he be dead, it appertains to 
Kits the mother.”+ So does K&ty4yana: “ Let the widow 
yayana, succeed to her husband’s wealth, provided she be 
chaste ; and, in default of her, the daughter inherits if unmarried.(b)}” 
And again, in another place: “The widow, being a woman of honest 
family, or the daughters, or on failure of them the father, or the mother, 
or the brother, or his sons, are pronounced to be the heirs of one who 
and Vihaspat; leaves no male issue.”"§ Also, Vrhaspati: “Let the 
concur in this’ wife of a deceased man, who left no male issue, take 
his share, notwithstanding kinsmen, a father, a mother, 

or uterine brethren, be present.” 


ANNOTATIONS. 


5. Conformably with the etymology.] A rule of grammar is cited in the text: 
viz. Panini, 4. 1. 35. 


The author of the Subodhini remarks, that the meaning of the grammatical rule 
cited from Panini is this: Patni ‘ wife’ anumalously derived from Pati ‘husband,’ 1s 
employed when connexion with religious rites is indicated: for they are accomplished 
by her means, and the consequence accrues to him. The purport is, that a woman, law- 
fully wedded, and no other, accomplishes religious ceremonies: and therefore one es- 
poused in lawful marriage is exclusively called a wife (patni.) Although younger wives 
are not competent to assist at sacrifices or other religious rites, if an eldest wife exist, 
who is not disqualified ; still, since the rest: become competent in their turns, on failure 
of her, or even during her life, if she be afflicted with a lasting malady or be degraded 
for misconduct, they possess a capacity for the performance of religious ceremonies : 
and here such capacity only is intended. Or else marriage may be exclusively meant 
by religious rites: for offerings are made to deities at that ceremony; and such also is 
a sacrifice or solemn rite. ‘Thus likewise, a woman lawfully espoused, and no other, is 
a wife (patni.) 





* See a note on this passage in Jimita-vahana, Ch. 11. Sect. 1. § 7. 

ft Vishnu, 17. 4—7. + Vide infra. Sect. 2. § 2. 

§ In the Viramitrodaya, this is cited as the text of a different author ; but the com- 
mentator on the Mitakshara treats it as afurther passage from the author before cited. 

(a) See 1 Morl. Dig. 313: 1 Stra. 57.—Z£a. 

(4) When A had two wives, B and C, and B predeceased A, leaving three daugh- 
ters, and C survived A and was childless, it was held by the Madras High Court that 


C succeeded to A’s property in preference to the three daughte:s, Perammdl v. Venka- 
4-47 VeMad, H.C. Rep. 223.- 7’ 
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7. Passages, adverse to the widow’s claim, likewise occur(a). Thus 

7 Other texts, Narada has stated the succession of brothers, though 
ofacontrary im. 2% Wife be living ; and has directed the assignment of 
ort, cited from a maintenance only to widows. “ Among brothers, if 
Narada, any one die without issue, or enter a ie order, 
let the rest’ of the brethren divide his wealth, except the wife’s sepa- 
rate property. Let them allow a maintenance to his women for life, 
ecdel these preserve unsullied the bed of their lord(6). But, if they 
behave otherwise, the brethren may resume that allow- 

ance.”* Manu propounds the succession of the fa- 
ther, or of the brother, to the estate of one who has no male offspring : 
“Of him, who leaves no son, the father shall take the inheritance, or 
the brothers.” He likewise states the mother’s right to the succes- 
sion, a8 well as the paternal grandmother's: “ Of a son dying childless, 
the mother shall take the estate: and, the mother also being dead, the 
Cankha father’s mother shall take the heritage.” Cankha 
also declares the successive rights of brothers, and of 

both parents, and lastly of the eldest wife: “'The wealth of a man, who 
departs for heaven, leaving no male issue, goes to his brothers. If there 
be none, his father and mother take it: or his eldest 
wife.” Katyayana too says, “Ifa man die separate 
from his co-heirs, let his father take the property on failure of male 
issue ; or successively the brother, or the mother, or the father’s mother.” 


Manu, 


and Katyayana. 


8. The application of these and other contradictory passages is 
thus explained by Dharecgvara: ‘The rule, deduced 

8. Dharegvara’s from the texts [of YAjnavalkya, &c.§], that the wife 
gu a shall take the estate, regards the widow of a separated 
brother: and that, provided she be solicitous of autho- 

rity for raising up issue to her husband(c). Whence is 


ANNOTATIONS. 
8. And other contradictory passages.] Alluding to the texts of Gautama and 
Devala subsequently quoted. Balam-bhatta. 


The rule deduced from the texts.] From those of Yajiiavalkya (§ 2.), Vitddha- 
Mann, Vishnu, Katydyana and Vihaspati (4 6.) Subodhin{, &. 


“Tf she seek...... offspring.”] The particle (va) is understood by the author, by 
whom the passage is here cited, in the conditional sense, as appears from the interpre- 
tation of ne text in the next paragraph (§ 9.); according to the remark of the com- 
mentators on the MitAksharé. But the scholiast of Gautama takes it in its usual dis- 
junctive sense: and the text is differently interpreted by the author of the Mitakshard 
himself (§ 18.) 





* Nareda, 13. 25—26. | Manu; 9.185. Vide Sect. 4. § 1. 

{ Manu, 9. 217. Vide Sect. 4. § 2. and Sect. 5. § 2. § Subodhinf. 

(a) See 1 Morl. Dig. 316, 3 Ib. 116.—£d. 

(46) See infra, §§ 20, 28: 2 Str. H. L. 297, 310.—Zd. 

(c) In Vara@iperumdl Udaiyan v. Ardandrt Udawan the Madras High Court 
held that on the death of an undivided Hind without leaving male issue his property, 
unless previously disposed of, devolved on his surviving co-parceners, and that his 
widow was only entitled to maintenance (1 Mad. H. C. Rep. 412). But see the 


judgment of the P.C. in Kattama Nauchear v. The Rajah of Shivagunga 30th Nov. 
1863.- 


‘The rale for 
the widow’s suc- 
cession concerns 
the widow -of a 
separated brother 
seeking to raise 


OP offspring to 


This is confirm- 
ed by Gantama. 
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it inferred, that a widow succeeds to the estate, pro- 
vided she seek permission for raising up issue, but not 
independently of this consideration? From the text 
above cited, “Of him, who leaves no son, the father 
shall take the inheritance;’* and other similar passages 
[as N&rada’s, &c.t] For here a rule of adjustment and 
a, reason for it must be sought; but there 1s none other. 
Besides it is confirmed by a of Gautama: “Let 
kinsmen allied by the funeral oblation, by family 


name, and by descent from the same patriarch, share the heritage ; or 
the widow of a childless man, if she seek to raise up offspring to 


9. ‘The meaning of the text is this: person, connected by a com- 


9. Interpreta- 
tion of the text. 


10. 


10. Confirmed 
by passages of 
Manu, which shew 
that the property 

s to the son 

re by the 
widow. 


mon oblation, by race, or by descent from a patriarch, 
share the effects of one who leaves no issue: or his 
widow takes the estate, provided she seek progeny.’ 


‘Manu likewise shows by the following passage, that, when 


a brother dies possessed of separate property, the wife’s 
claim to the effects is in right of progeny, and not in 
any other manner. “He, who keeps the estate of his 
brother and maintains the widow, must, if he raise u 

issue to his brother, deliver the estate to the son.” 

So, in the case of undivided property likewise, the same 
author says, “Should a younger brother have begotten 


a son on the wife of his elder brother, the division must then be made 
equally : thus is the law settled.” || 


11. Vasishtha 
also hints, that 
the widow’s suc- 
cession is in con- 
templation of her 
issue. 


12. Else she has 
a maintenance 
ouly; according to 
Narada, 


10. 


‘* Must ...... deliver the estate to the son.”] It is thus shown, that a 


11. ‘ Vasishtha also, forbidding an appointment 
to raise up issue to the husband, if sought from a co- 
vetous motive (“ An appointment shall not be through 
covetousness ;"1) thereby intimates, that the widow’s 
succession to the estate is in right of such an appoint- 
ment, and not otherwise.’ 


12. ‘ But, if authority for that purpose have not 
been received, the widow is entitled to a maintenance 
only ; by the text of Né&rada: “Let them allow a 
maintenance to his women for life,”** 


ANNOTATIONS. 


--r- 


rated brother is meant ; else, if there had been no partition, he could not have separate 


property. In the text subsequently cited, it appears from the direction for making 


the 


division equally, that the case of an unseparated co-heir is intended. Since there eould 
be no partition, if he were already separated. Subodhinf. 

11. The widow’s succession is in right of such an appoiutment.] A widow, who 
has accepted authority for raising up issue to her huaband, has the right of succession 
to his estate; but no other widow has so. Viramitrodaya. 


* Manu, 9. 185. Vide supra. § 7. 
Gautama, 28. 19—20. Vide infra. § 18. 
Vasishtha, 17. 48. 


Se mmammamenameal 


+ Balam-bhatta. 
§ Mann, 9.146. —j} Manu, 9. 120. 
** Narada, 13. 26. Vide supra. § 7. 
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13. ‘The same (it is pretended) will be subsequeritly declared by 

18, A passage the contemplative saint : “« And their childless ‘wives, 

of Yfjfiavalkya, conducting themselves aright, must be supported ; but 

supposed to bear such, as are unchaste, should be expelled ; and so, in- 
the same import. deed, should those, who are perverse.”* 


14. ‘Moreover, since the wealth of a regenerate man, is designed 
14. Womenare {or religious uses, the succession of women to such pro- 
inapt to inherit perty is unfit ; because they are not competent to the 
wealth, since itis performance of religious rites.(a)Accordingly, it has been 
designed for reli- declared by some author, ‘‘ Wealth was produced for 
Beary the sake of solemn sacrifices : and they, who are in- 
competent to the celebration of those rites, do not eboney in the 
property, but are all entitled to food and raiment.” “ Riches were 
ordained for sacrifices. Therefore they should be allotted to persons 
who are concerned with religious duties ;. and not be assigned to women, 
to fools, and to people neglectful of holy obligations.” 


15. That is wrong : for authority to raise up issue to the husband 
15. Dbdregva- 18 neither specified in the text, (“The wife and the 
ra’s argument daughters also, &c.’+) nor is it suggested by the pre- 
(8 8.—14.) refut- mises. Besides, it may be here asked ; is the appoint- 
ates ment to raise up issue a reason for the widow's suc- 
cession to the property ? or is the issue, borne by her, the cause of her 
succession ? if the appointment alone be the reason, it follows, that she 
has a right to the estate, without having borne a son ; and the right 
of the son subsequently produced [by means of the appointment}] does 
not ensue. But, if the offspring be the sole cause [of her claim,§] the 
wife should not be recited as a successor: since, in that case, the son 
alone has a right to the goods. 


16. But, it is said, women have a title to property, either through 
16. His objec- the husband, or through the son, and not otherwise. 








dione obviated. That is wrong: for it 1s inconsistent with the follow- 
Ing text and other similar passages. “ What was 
ANNOTATIONS. 


13. The same (it is pretended) will be declared.] Here the particle kila indicates 
disapprobation ; as in the example ‘ Ah! wilt thou [presume to] fight.’ For this pas- 
sage of YAjfiavalkya will be expounded ina different sense. So the expression ‘ by 
some author’ ({ 14.) is intended as an indication of disrespect. Hence the insertion of 
the passage so cited, in this argument, does not imply an acknowledgment of it as 
original and genuine. Subodhinf. 


14, It has been declared by some autbor.] The passage here citcd is not con- 


zidered as authentic ; and no authority is shown for that and the following text. 
Bélam-bhatta. | 


_ 15. And the right of the son subsequently produced does not ensue.} Which is 
inconsistent with the enunciation of his right of succession, as one of the twelve des- 


‘alesag of sons, preferably to the widow and other heirs. Subodhinf and BiAlam- 
atta. 


16. That is wrong: for it is inconsistent with the following text.] Admittin 
the restriction, that women obtain property through their husbands or sons only, st’ 


* Y4jfiavalkya, 2.143. +§2. . $f Balam-bhatta. § Balam-bheffa. 
(a) See 1 Strange, HW. L, 135.—Ed. 
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given before the nuptial fire, what was 
sion, what has been given in token of 


HINDU’ LAW-BOOKS. 


resented in the bridal proces-. 
ection, what has been received 


by the woman from her brother, her mother, or her father, are denomi- 
nated the sixfold property of a woman.’* 


17. Besides, the widow and the daughters are announced as suc- 


17. An incon 
sistency m 


cessors (§ 2 ), on failure of sons of all descriptions. Now 
by here affirming the right of a widow, who has been 


his interpretation appointed to raise up issue, the right of her son to suc- 


shown, 


ceed to the estate is virtually affirmed. But that 


had been already declared: and therefore the wife ne a not to be 
] 


mentioned under the head [of succession to the estate 


of one who 


leaves no male issue. 
18. But, it is alleged, the right of a widow, who is authorized to 


18. His expla- 
nation of Gauta- 
ma’s text (§ 8.) 
proved to be erro- 
neous. 

The right inter- 
pretation of it 
stated. 

A chaste wi- 
dow’s succession 
is expressly af- 
firmed : and an ap- 
pointment to raise 
up issue 1s con- 
demned. 


raise up issue to her husband, is deduced from the text 
of Gautama: “ Let kinsmen allied by the funeral obla- 
tion, by family name, and by descent from the same 

atriarch, share the heritage ; or the widow of a child- 
ess man : and she may either [remain chaste, or may] 
seek offspring.”{ This too is erroneous : for the sense, 
which is there expressed, is not ‘if she seek to obtain 
offspring, she may take the goods of one who left no 
issue ; but ‘ persons allied by the funeral oblation, by 
family name, and by descent from the same patriarch, 
share the effects of one who leaves no issue; or his 
widow takes his estate: and she may either seek to 
obtain progeny, or may remain chaste.’ This is an in- 


struction to her, in regard to her duty. For the particle (v&) ‘or,’ de- 


noting an alternative, does not convey the sense of ‘if,’ 


Besides it is 


fit, that a chaste woman should succeed to the estate, rather than one 
a Hele to raise up issue, reprobated as this  Blagie na is in the law as 
w 


las in popular opinion. 


The succession of a chaste widow is ex- 


essly declared: “The widow of a childless man, keeping unsullied 
er husband’s bed, and persevering in religious observances, shall pre- 


ANNOTATIONS. 


that restriction does not hold good universally, since women’s right of property is de- 


clared in other instances. 


Subodhinf. 


17. The wife ought not to be mentioned.] She ought not to be here mentioned 
lest it should be thought a vain repetition. Subodhinf. 


18, She may either seek to obtain progeny.] The author proposes two modes of 


conduct for a woman whose husband is deceased. One is, that she should seek offepring, 
or endeavour to obtain male issue under an authority for that purpose. The term va 
(either, or,) in this place does not signify ‘if ;’ but indicates an alternative and that im- 
plies an opposite case ; and the opposite case is the second mode of conduct, which 

though not expressly stated in the text, must, by force of the particle va, in its usual 
disjunctive acceptation, be opposite to the desire of obtaining progeny by means of an 
appointment to raise up issue: and this is consequently determined to 3 the duty of 


* Menu, 9. 194. 


bien Vide § 8. The text is here translated according to the commentator’s interpre- 
ation, 
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sent his funeral oblation and obtain his entire share.’* And an au- 
thority to raise up issue is as expressly condemned by Manu: “ By,re- 
generate men no widow must be authorized to conceive by any ot. er ; 
= they, who authorize her to conceive by another, violate the if 
vi 


19. But the text of Vasishtha “An appointment shall not be 

19. Properin- through covetousness ;”{ must be thus interpreted : 

terpretationofthe ‘if the husband die either unseparated from his co- 

text of Vasishtha parceners or reunited with them, she has not a right 

(§ ot) to the succession; and therefore an appointment to 

raise up 1ssue must not be accepted for the sake of securing the suc- 
cession to her offspring.’ 


20. As for the text of N&rada, “ Let them allow a maintenance 
20. And ofthe to his women for life ;’§ Since re-union of parceners 
passage of Narada had been premised (in a former text, viz. “The shares 
12,) of re-united brethren are considered to be exclusively 
theirs ;’||) it must be meant to assign only a maintenance to their 
childless widows. Nor is tautology to be objected to that passage, the 
intermediate text being relative to reunited parceners (“ Among bro- 
thers, if any one die without issue, &c.”4) For women’s separate pro- 
perty is exempted from partition by this explanation of what had been 
before said; and a mere maintenance for the widow is at the same 
time ordained. 


21. The text of 21. The passage, which has been cited, “Their 
YAjfiavalkya (§ Childless wives, conducting themselves aright, must 
13.) also will be be supported ;’**will be subsequently shown to intend 


explainedina dif- the wife of an impotent man and so forth.t+ 
ferent sense. 


ANNOTATIONS. 
chastity. The meaning therefore is this: two modes of conduct are here prescribed; 
either she must seek male issue by means of an appointment for that purpose, or she 
must remain chaste. Subodhint. 

19, Therefore an appointment...... must not be accepted.) Considering, that she 
has not herself a right to the estate, she ought not to seek an authority for raising up 
issue, from covetousness, with the view that the wealth may go to her progeny, as it 
cannot belong to herself. Subodhint. 

20. Nor is tautology to be objectcd.] On the ground, that both passages 
convey the same import. Hor, in explaining what had been before said, the two several 
passages convey two distinct meanings: namely, that the women’s separate property is 
not to be divided; and that a maintenance only is to be granted to them. What had 
been before said, is not all which is afterwards declared ; that it should be charged with 
tautology. The text “ Among brothers, if any one die without issue,” 1s an explanation 
of the preceding one (“‘ The shares of reunited brethren are considered to be exclusively 
theirs.”) The close of it, “except the wife’s separate property,” is a declaration of her 
property being indivisible; and the subsequent passage (“Let them allow a mainte- 
nance to his women for life”) contains a separate injunction, Bélam-bhajta. 


* Vide § 6. + Manu, 9. 64. Vide C. 1. Sect. 10. § 8. £ Vide § 11. 
” § Narada, 13. 26. Vide § 12. l| Narada, 13. 24. 


“| Nérada, 13.25. See Jimita-yAhana, Ch, 11. Sect. 1. § 48. 
** Vide supra. § 13. +7 Vide Sect. 103 § 15, 
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22, As for the argument, that the wealth of a regenerate man is 


22. Dhareg- 
varas argument 
-of women’s inapt- 
ness to inherit (§ 
14), refuted. 

It is shown to 
be inconsistent 
with passages of 
Yajfiavalkya, Gau- 
‘tama, and Manu. 


designed for religious uses ; and that a woman's sue- 
cession to such property is unfit, because she is not 
competent to the performance of religious rites ; that is 
wrong:: for, ifevery thing, which is wealth, be in- 
tended for sacrificial purposes, then charitable dona- 
tions, burnt offerings, and similar matters, must remain 
unaccomplished. Or, if it be alleged, that the appli- 
cableness of wealth to those uses is uncontradicted, 
since sacrifice here signifies religious duty in general ; 


and charitable donations, burnt offerings and the rest are acts of religi- 
‘ous duty : still other purposes of opulence and gratification, which are 
to be effected by means of wealth, must remain unaccomplished ; and, 
if that be the case, there 1s an inconsistency in the following passages 
of Y4jiiavalkya, Gautama and Manu. “ Neglect not religious duty, 
wealth or pleasure, in their proper season.”* “To the utmost of his 
power, a man should not let morning, noon or evening be fruitless, in 
respect of virtue, wealth and pleasure.”+ “The organs cannot so effectu- 
ally be restrained by avoiding their gratification, as by constant know- 
ledge [of the ills incident to sensual pleasure.”t] 

23. Besides, if wealth be designed for sacrificial uses, the argu- 


93. And is in- 
compatible with 
the reasoning of 
the Mimamsa. 


24, Women 
might inherit, 
though wealth 
were designed for 
reliyious uses. 


ment would be reversed, by which it is shown, that 
the careful preservation of gold [inculcated by a pas- 
sage of the Veda§] “ Let gold be preserved,” is intend- 
ed not for religious ends, but for human purposes. 


24. Moreover, if the word sacrifice import religi- 
ous duty in general, the succession of women to estates 
is most proper, since they are competent to the per- 
formance of auspicious and conservatory acts [as the 
making of a pool or a garden, &c.||] 








ANNOTATIONS. 

92. Sacrifice here signifies religious duty in general.] The relinquishment of a 
thing, with the view to its appertaining to a deity, is a sacrilice (yaga) or consecration of 
the thing. ‘The same design, terminated by casting the thing into the flames, is a burnt 
offering (homa) or holocanst. The conferring of property on another by annulling a 

revious right, is a gift (d4na) or donation. Such is the difference between sacrifice, 
urnt-offering and donation. Subodhinf. 


“Tn their proper seasop.”} This part of the text was wanting in the quotation of 
it, as here exhibited : but the passage, asit is read in its proper place, by the Mitik- 
shard, Apararka and the Dipakaliki, contains the words swake kale ‘in their proper 
season. 

93. The argument would be reversed.] The reasoning here alluded to occurs in 
the Mimansa ; andis the 12th topic of the 4th sectiou of the 3d chapter. The pas- 
sage of the Veda, which is there examined, and the initial words of which are quoted in 
the text, enjoins the careful preservation of gold, lest it lose its baightness and be 
tarnished. The question, raised on it, is whether the observance of the precept be 
essential to the efficacy of sacrifice or serve only a human purpose ; and the result of the 
Teasoning is, that the precept affects the person, and not the sacrifice. This Sere 
is considered hy the author to be incompatible with the notion, that wealth is intende 
solely for sacrificial uses. 


* YAjfiavalkya, 1.115. 
Manu, 2. 96. partially quoted in this place. 


+ Not found in Gautama’s institutes. 
§ Bailam-bbatta. — || 
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95. Though » 25. The text of N4rada, which declares the de-’ 
heldin thraldom, pendence of women, (“ A woman has no right to-in- 
they are capable dependence,’*) is not incompatible with their aocep- 
of property. tance of property ; even admitting their thraldom(a). 


26. How then are the passages before cited (“ Wealth was pro- 
96. Right in- duced for, the sake of solemn sacrifices, &.” +) to be 
terpretation of understood ? The answer is, wealth, which was ob- 
passages beforé tained [in charity{] for the express purpose of defray- 
cited (§ 14). ing sacrifices, must be appropriated exclusively to that 
use even by sons and other successors. The text intends that : for 
the following passage declares it to be an offence [to act otherwise,| 
without any distinction in respect of sons and successors. “ He, who, 
having received articles for a sacrifice, disposes not of them for that 
purpose, shall become a kite or a crow.§ 


27. It is said by K&ty4yana “ Heirless property goes to the 

27. Apassage King,(b) deducting however a subsistence for the females 
of Kityayana as- a8 well as the funeral charges: but the goods belong- 
signs a subsist- ing to a venerable priest, let him bestow on venerable 
ence to females, priests.” “ Heirless property,” or wealth which is with- 
when an estate es- : : - 
cheats to the king OUt an heir to succeed to it, “goes to the king,” be- 
for want of heirs. comes the property of the sovereign; “ deducting 

Interpretation however a subsistence for the females as well as the 
of the text. funeral charges :” that is, excluding or setting apart a 
sufficiency for the food and raiment of the women, and as much as ma 
be requisite for the funeral repasts and other obsequies in honour of the 
late owner, the residue goes to the king. Such is the construction of 
the text. An exception is added: “but the goods belonging to a vene- 
rable priest,” deducting however a subsistence for the females as well as 
the charges of obsequies, ‘let him now bestow on a venerable priest.’ 


28. This relates to women kept in concubinage: for the term 
98. It relatesto employed is “ females” (yoshid.} The text of Narada 
concubines ; and likewise relates to concubines; since the word there 
so does a similar ygedis “woman” (stri.) Except the wealth of a Brah- 
text of Narada. = yana(c) [property goes to the king on failure of heir.] 


ANNOTATIONS. 

27. ‘Let him bestow on venerable priests” ... .. ‘let him bestow on a venerable 
priest.’} The commentator, Balam-bhatta, considers as a variation in the reading of the 
text, the subsequent interpretation of it, ‘let him bestow on a venerable priest :’ 
grotriyAyopapadayet in place of crotriyebhyas tad arpayet. He remarks, however, that 
the singular number is used generically. 





28. The text ...... relates to concubines.] Or to twice-married women and others 
not considered as wives espoused in lawful we lock. Bdlam-bhatta. 
* Narada, 13. 31. + Vide § 14. { Balam-bhafta. 


§ This is a passage of Manu according to BAlam-bhafta; and a text of the same 
mport, but expressed in other words, occurs in his institutes, 11. 25. 


(a) See 1 Strange, H. L. 135.—EZd. (4) See 1 Morl, Dig, 311,.—2Zd. 


(c) And even in the case of a Brahmana his estate, when he dies without heirs 
escheats to the Crown as the Sovran power in British India, The Collector of Masuli. 
patam y. Narrainapah, 3 Moo. 1. A. Ca 500.—£¢, 
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But a king, who is attentive to the obligations of duty, should give a 
maintenance to the women of such persons. The law of inheritance 


has been thus declared.’* 


29. But here 
(§ 3) the wife’s 
right of succession 
is declared. 


29. But since the term “ wife” (patni) is here 
employed, (§ 2.) the succession of a wedded wife, 
who is chaste, is not inconsistent with those pas- 


sages. 


30. Therefore the right interpretation is this: when a man, who 


30. If her hus- 


band was separat- 
ed from his co- 
heirs and not re- 
united. 


31. 


21. Orfkara’s 
Opinion refuted. 
He supposes the 
widow’s succes- 
sion tobe restrict- 
ed to the case of 
a small property, 
But she takes a 


was separated from his co-heirs and not re-united with 
them, dies leaving no male issue, his widow [if chastet | 
takes the estate in the first instance(a). For partition 
had been premised ; and re-union will be subsequently 
considered. 


It must be understood, that the explanation, proposed by 


Crikara and others, restricting [the widow’s succession ] 
to the case of a small(b) property, is refuted by this 
[following argument.{] If there be legitimate sons, it 
1s provided, whether partition be made in the owner’s 
life-time or after his decease, that the wife shall take 
a share equal tothe son’s. “If he make the allotments 
equal, his wives must be rendered partakers of like 


share, though portions.”"§ And again: “Of heirs dividing after the 
there be sons. death of the father, let the mother also take an equal 
share.”|| Such being the case, it is a mere error to say, that the wife 


takes nothing but a subsistence from the wealth of her husband, who 
died leaving no male issue. 


32. But itis argued, that, under the terms of the texts above cited, 

32. She does (“his wives must be rendered partakers of like portions,” 

not take merely and, “let the mother also take an equal share;”) a 

enough for her woman takes wealth sufficient only for her maintenance. 

subsistence. That is wrong: for the words “share” or “portion,” 
and “ equal” or “like,” might consequently be deemed unmeaning. 


ANNOTATIONS. 

31. It is a mere error to say, that the wife takes nothing but a subsistence.] If 

the wife share a portion equal to that of a son, not an allotment sufficient only for her 
support, both when the husband is living, and after his decease, though sons exist ; 
more especially should it be affirmed, that she obtains the whole wealth of her husband, 
who leaves no male issue: and thus, since the widow’s succession to the whole estate is 
established by reasoning a fortiori, the assertion, that she obtains no more than food 
and raiment, is erroneous. Besides, since the wife’s participation with a son, who is 
entitled to take a share of the estate, or, if there be no other son, the whole of it, has 
been expressly ordained, it is fit that she should, on failure of male issue, take the 
wealth of her childless husband being separate from his co-heirs. Subodhinf. 
_ _82. For the words “ share” and “ equal” might consequently be deemed unmean- 
ing.| These terms are commonly*employed to signify ‘ portion’ and ‘ parity.’ By aban- 
doning their own signification without sufficient cause, they would appear unmean- 
ing. Subodbint. 








* Narada, 13. 51—59. 
§ C. 1. Sect. 2. § 8. 
(a) See 1 Strange, H, L, 270. 272,—Za, 


t Balam-bhatfa. 
| C. 1. Sect. 7. § 1. 
(2) See 1 Strange, H. L. 


t Ibid. 
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33. Or suppose, that, if the wealth be great, she takes precisely 
33. Nora sub- Cnough for her subsistence ; but, if small, she receives 
sistence if the ® Share equal to that of ason. This again is wrong : 
estate be large, for variableness in the precept must be the conse- 
ane a at al if it quence. Thus, if the estate be considerable, the texts 
meas above cited, (“ his wives must be rendered partakers of 
like portions ;” and “let the mother also take an equal share -” 
assisted by another passage [“ Let them allow a maintenance to his 
women for life ;” § 12.*] suggest an allotment adapted for bare support. 
But, if the estate be considerable, the same passages indicate the assign- 
ment of a share equal to a son’s. 


34. Thus,in the instance of the Chaturm4sya sacrifices, in the 

34. Argument disquisition of the [Mim&msé] on the passage dvayoh 
illustrated by rea. Pranayanti ;f where it is maintained by the opponent, 
soning quoted that the rules for the preparation of the sacrificial fire 
from the Mimam- at the Soma-yaga extend to these sacrifices; in conse- 
bats quence of which the injunction not to construct a 
northern altar (uttaravedi) at the Vaigvedeva and Cunasirfya sacrifices, 
must be understood as a prohibition of such altar ; [which should else 
be constructed at those sacrifices, as at a Soma-y4ga L but it 1s answer- 
ed by an advocate for the right opinion, that it is not a prohibition of 
that altar as suggested by extending to these sacrifices the rules for 
preparing the sacrificial fire at the Soma-y4ga, but an exception to the 
express rule “ prepare an uttara-vedi at this sacrifice [viz. at the Chatur- 
masya :”] it is urged in reply by the opponent, that variableness in the 
precept must follow, since the same precept thus authorizes the occa- 
sional construction of the altar, with the reference to a prohibition of it, 
at the first and last of the [four] periods of sacrifice, and commands the 


ANNOTATIONS. 


33. Variableness inthe precept must be the consequence.] If the passage above 
cited (§ 31.), assisted by another passage (§ 12.), ordain the widow’s receipt of a sufli- 
ciency for her support, at the time of making a partition with the sons, whether her 
husband, who was wealthy, be then alive or dead; but ordain her taking of a share 
equal to that of a son, if her husband possess little property; then a single sentence, 
once uttered, is in one case dependent [on a different passage, for its interpretation, ] 
and not so in another instance. Consequently, since it does not retain an uniform im- 
port, there is variableness in the precept. Subodhint. 

34, Inthe instance of the Chaturmdsya sacrifices.] These are four sacrifices 
performed on successive days, according to some authorities; but in the months of 
Ashadha, Kartika and Ph&leuna, according to others, ‘They are severally denominated 
Vaitvedeva, Varuna-praghdsa, G4kamedha and Qunasirfya. The oblations consist of 
roasted cakes (purodésa) ; and, at the second of them, two figures of sheep made of 
ground rice. The cakes are prepared in the usual manner, consisting of ground rice, 
kneaded with hot water, and formed into lumps of the shape of a tortoise : these are 
roasted on a specified number of potsherds (kapala) placed in a circular hole, which con- 
tains one of the three consecrated fires perpetually maintained by devout Brabmanas. 


In the disquisition on the passage dvayoh pranayanti. | Part of a passage of the 
Veda, which is the subject of a disquisition in the Mimamsa, and which fre name to if. 
This is the ninth (or, according to one mode of counting, the seventh) topic in the 
third section of Jaimini’s seventh chapter. See Jimuta-vahana. Ch. 11. Sect. 5. 


* Subodhin{f and Balam-bhatta, + Mimansa, 7. 3. 9, 
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construction of it at the two middle periods, independently of any other 
maxim : but it is finally shown as the right doctrine, for the very pur- 
pose of obviating the objection of variableness in the precept, that the 
prohibition of the altar at the first and last of the periods of sacrifice is 
a recital of a constant rule; and that the injunction, “ prepare the 
uttara-vedi at this sacrifice,” commands its construction at the two 
middle periods (namely the Varuna-pragh&sa and Cékamedha) with a 
due regard to that explanatory recital. 


35. As for the doctrine, that, from the text of Manu (“ Of him, 
35. Another Who leaves no son, the father shall take the inheri- 
exposition of the tance, or the brothers,’*) as well as from that of Gankha 
texts of Manu, (“ The wealth of a man, who departs for heaven, 
Gankba and Nara-  jeaving no male issue, goes to his brothers. If there 
da proposed. be none, his father and mother take it: or his eldest 
wife.”+) the succession of brothers, to the estate of one who leaves no 
male issue, is deduced ; and that a wife obtains a sufficiency for her 
support, under the text “ Let them allow a maintenance to his women 
for life :*t this being determined, ifa rich man die, leaving no male 
issue, the wife takes as much as is adequate to her subsistence, and the 
brethren take the rest(a); but, ifthe estate be barely enough for the 
Ibis condemned SUPPOTt of the widow, or less than enough, this text 
by Vigvarupa, who (« The wife and the daughters also ;’§) is propounded, 
interprets other. On the controverted question whether the widow or 
wise the text of the brothers inherit, to show, that the first claim pre- 
Manu, (§7;) and yails, This opinion the reverend teacher does not 
ie _ Gankha tolerate : for he interprets the text, “ Of him who leaves 
75 no son, the father shall take the inheritance, or the bro- 
thers ;’|| as not relating to the order of succession, since it declares an 
alternative ; but as intended merely to show the competency for inherit- 
ing, and as applicable when the preferable claimants, the widow and the 
rest, fail. The text of Cankha too relates to a re-united brother. 





ANNOTATIONS. 

Since the same precept authorizes the occasional construction of the altar.] Since 
one precept commands it at a Chaturmasya sacrifice, and another forbids it at two of 
the periods of that sacrifice ; the injunction, contrasted with the prohibition, seems to 
imply an option in this case: but, not being contrasted with any other rule, it becomes 
a cogent precept in the instance of the two other periods: and thus the rule, being 
cogent in one case and not in the other, is variable in its import and effect. 


35. On the controverted question whether the widow or the hrothers inherit. ] 
Whether the widow inherits, as provided by Narada; or the brothers succeed conform- 
ably with the texts of Manu and Gankha. BAlam-bhatta. 


This opinion the reverend teacher does not tolerate.} Mcaning Vievarupa. Su- 
bodbin{f and Balam-bhatta. & Vigvarupa. su 


The text of Cankha relates to a re-united brother.] It relates to the case of a bro- 


ther, who, after separation, becomes associated with his co-heirs, from affection or any 
other motive. Subodhin{. 








* Vide § 7. + Ibid. t Narada. Vide § 7. 
§ Yajfiavalkya. Vide § 2, || Manu, Vide § 7. 


£) Bee Collector of Masulipatam y. Cavaly Fencata Narrainapah, 8 Moo. I. A. 
a, —, : 
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86. Besides it does not ace either from this passage [of Yaj- 


36. The pas- 
sage of YAjfiaval- 
kya cannot be 
taken as relating 
toa small estate 
in one instance ; 
eine if must re- 
uc ~—(«tO wealth 
generally in ano- 
ther case. 


37. It appears 
from a passage of 
Harita, that a 
widow, suspected 
of incontinency, 
has a maintenance 
only ; but other- 
wise inherits the 
whole property. 


ee | or from the context, that it is relative to 
an inconsiderable estate. Ifthe concluding sentence 
« On the failure of the first among these, the next in 
order is heir ;f be restricted to the case of a small pro- 
perty, reference to another passage, in two instances 
(of the widow and of the daughters,) but relates to 
wealth generally in the other instances (of the father 
and the rest,) the consequent defect of variableness in 
the precept (§ 33.) affects this interpretation. 


37. “If a woman, becoming a widow in her 
youth, be headstrong, a maintenance must in that case 
be given to her for the support of life."{ This passage 
of H4&rita is intended fora denial of the right of a 
widow suspected of incontinency, to take the whole 
estate. From this very passage [of H4rita§], it appears 
that a widow, not suspected of misconduct, has a right 
to take the whole property, 


38. With the same view, Cankha has said “ Or his eldest wife.” 


38. This serves 
to explain a pas- 
sage of Gankha 


(§7 


(§ 7.) Being eldest by good qualities, and not su d 
likely to be guilty of incontinency, she takes the sole 
wealth ; and, like a mother, maintains any other head- 
strong wife [of her husband.] Thus allis unexceptionable, 


39. Therefore itis a settled rule, that a wedded. wife, being 
? o 


chaste, takes the whole estate of a man, who being 


39. C ion. . . 
saa separated from his co-heirs and not subsequently re- 
united with them, dies leaving no male issue(q). 





* Subodhinf. 





+ Vide § 2. 


t In the Vivada-chintamani this passage is read without the conditional particle: 


viz. “A woman...... 


is headstrong : but a maintenance must ever be given to her.,....” 


§ Bélam-bhatta. 


(a) See_1 Strange, H. L. 134: 1 Morl. Dig. 279, 316, 318: 8 
Sibkoo Singh ¥: Pirthee Singh 10 N, W.P.420--Ed. pee iia ares 
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5. It must not be supposed, that this relates to the appointed 

6. An appoint- daughter : for, in oe of male issue, she and her 

ed daughterisnot son have been pronounced equal to the legitimate son 

meant. (“ Equal to him is the son of an appointed daughter,”* 
or the daughter appointed to bea son.t) : | 


6. By the import of the particle “also” (Sect. 1. § 2) the 
6. The dan daughter’s son succeeds to the estate on failure of 
. gh- ° “ ; 
ter’s son inherits Gaughters. Thus Vishnu says, “ Ifa man leave neither 
on failure of son, nor son’s son, nor [wife, nor femalef] issue, the 
daughters; asde- daughter’s son shall take his wealth. For, in regard 
elated by Vishnu, to the obsequies of ancestors, daughter’s sons are con- 
ie aati sidered as son’s sons. § Manu likewise declares, “ By 
that male child, whom a daughter, whether formally appointed or not, 
shall produce from a husband of an equal class, the maternal | Setar 
father becomes the grandsire ofa son’s son : let that son give the funeral 
oblation and possess the inheritance.” (a)|| 


SECTION III. 
Right of the Parents. 


1. Next both 1. On failure of those heirs, the two parents, 
parents inherit.  ‘aeaning the mother and the father, are successors to 
the property. - 

2. Although the order, in which parents succeed to the estate, 

2. First the do not clearly appear [from the tenor of the text; 
mother; and af- Sect. 1. § 2.] since a conjunctive compound is declared 
ter her the father. to present the meaning of its several terms at once ;% 
and the omission of one term and retention of the other constitute an 


ANNOTATIONS. 


5. For, in treating of male issue, she and her son have been pronounced, &c.] Since 
ehe has been noticed while treating of male issue, the introduction of her in this place 
would be improper. Subodbini. 


6. The daughter’s son succeeds to the estate on failure of ac ae According 
to the commentary of Bélam-khatta, the daughter’s daughter(4) inherits in default of 
daughter’s sons. He grounds this opinion, for which however there is no authority in 
Vijiianeqvara’s text, upon the analogy, which this author has admitted in another case, 
between the succession to a woman’s separate property and the inberitance of the pater- 
nal estate. (Vide § 4.) 


2. Although the order ...... not clearly appear.] It is declared, that the two 
eae are successors to the property, if there be no daughter nor daughter’s aon, 
ince the term (pitarau) ‘parents’ is formed by omitting one and retaining the other 


* C. 1. Sect. 11. § 1. ¢ C. 1. Sect. 11. § 3. eee eee 
§ Not found in Vishnu’s institutes : but cited under his name in the Smfti-chandriké. 
{| Manu, 9. 136. q| V4rtika, 1. on Panini, 2. 2. 90, 


(a) See 1 Morl. Dig. 258, 319, 325.—Ed. 
(4) See 1 Morl. Dig. 326; 1 Strange, H. L. 139,—, 
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fed tigre to that [complex expression ;] yet, as the word ‘mother’ 
stands first in the phrase into. which that is resolvable, and is first in 
the regular compound (matépitarau) ‘ mother and father,+ when not re-. 
duced {to the simpler form pitarau ‘ parents’] by the omission of one. 
term and retention of the other ; it fellows from the order of the terms 
and that of the sense which is thence deduced, and according to the 
series thus presented in answer to an inquiry, concerning the order of 
succession, that the mother takes the estate in the first instance(q) ; 
and, on failure of her, the father. 


3. The mother 3. Besides the father is a common parent to 


is nearest to her other sons, but the mother is not so: and, since her 
son; aud should ; a aae cia: 
therefore inherit; Ptopinquity is consequently greatest, it is fit, that she 


conformably with Should take the estate in the first instance, conforma- 


ANNOTATIONS. 


member of a complex expression (mother and father;) shall they conjointly take the 
esta'e, or severally? and is the order of succession optional, or fixed and regulated ? 
The author replies to these questions. Subodhin{. 


A conjunctive compound is declared, &c.] A compound term is formed, as direct- 
ed by P&oini and his commentators,{ when two or more nouns occur with the import of 
the conjunction ‘ and,’ in two of its senses (viz. reciprocation and cumulation.§) This 
is limited by the emendatory rule of Katyayana to the case where the sense conveyed 
hy each word is presented at once: while the same terms, connected in a phrase by the 
conjunction copulative, would present the sease of each successively. 


The omission of one term and retention of the other constitute an exception. ]: 
When the word pitr ‘father’ occurs with matr ‘mother,’ it may be retained and the 
other be rejected. This is an exception to the general rule _of composition. It is op- 
tional ; and the regular form may be retained in its stead. Ex. Pitarau ‘ two parents ;’ 
or Mat4pitarau ‘ motber and father.’ Panini, 1. 2. 70. and 2. 2, 29.—34., 


The word mother stands first in the phrase into which that is resolvable.} The 
compound term, whether reduced to the simpler expression or retaining its complex 
form, is resolvable into the phrase mata cha pita cha ‘ both the mother and the father.’ 
This, however, is ouly the customary order of terms, not specially enjoined by any rule 
of syntax. 


Is first in the regular compound.} Conformably with one of Katyayana’s emenda- 
tory rules on PAnini’s canon for the collocation of terms in composition. (2. 2. 34.) 
That rule requires the most revered object to have precedence: and the example of the. 
rule, a3 given in PAtanjali’s Mahabhashya and Vamana’s h4sik4.-vitti, is this very com- 
pound term mAtdpitaran ‘mother and father.’ The commentators, Kaiyata and Hara- 
datta, assign reasons why a mother is considered to be more venerable than a father. 


It follows, from the order of the terms.] The compound term matapitarau ‘ mother 
and father,’ as well as the abridged and simpler expression pitarau ‘ pareuts,’ is resolva- 
ble into the same phrase m&ta cha pit4 cha ‘both the mother and the father.’ Thus, 
in every form of expression, ‘ mother’ stands first. Hence the autbor infers, that the 
mother’s priority in regard to succession to wealth is intended by the text (Sect. 1. § 2:) 


3. The father is a common parent to other @ns.] The mother is, in respect of 
sons, not a common parent to several sets of them: and her propinquity is therefore 
more immediate, compared with the father’s. But his paternity is common; since he 
may have sons by women of equal rank with bimself, as well as children by wives of the 





* Panini, 1. 2. 70. + Vartika, 3. on Panini, 2. 2. 34, 
+ Vide infra. Sect. 11. § 20. 
§ See Dictionary of Amara, Book 3. Chap. 4. Sect. 28. Verse 2. 

See 1 Morl, Dig. 321.- 
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a passage of bly with the text “To the nearest sapinda, the i 
tance next belongs.”* | | 


4. Nor is the claim in virtue of propinquity restricted 
4. That text, 488) kinsmen allied by funeral oblations : but, 
though it speak contrary, it appears from this very text, (§ 3.) that the 
of Sapindas,isnot rule of propinquity is effectual, without any exception, 
restrictedtothem. in the case of (sam4nodakas) kindred connected by 
libations of water, as well as other relatives, when they appear to have 
a claim to the succession. 


5. Therefore, since the mother is the nearest of the two parents, it 
is most fit, that she should take the estate. But, on 


5. Conclusion. 78. } e propel 
Pa COMBMISION silane Of her, the father is successor to the property. 


SECTION IV.” 


Right of the Brothers. 


—- 





ne 





1. Next to the 1. On failure of the father, brethren share the 
parents, the bro- estate(a). Accordingly Manu says, “ Of him, who leaves 
thers inherit. no son, the father shall take the inheritance of the 

brothers.”+ 
ANNOTATIONS. 


Kshatriya and other inferior tribes; and his nearness is therefore mediate, in compari- 
son of tue mother’s, Tbe mother consequently is nearest to her child; and she suc- 
ceeds to the estate in the first instance, since it is ordained by a passage of Manu, that 
the person, who is nearest of kin, shall have the property. Subodhinf. 


_. 5. On failure of her, the father is successor to the property.] The commentator, 
Bélam-bhatfa, is of opinion, that the father should inherit first and afterwards the mo- 
ther; upon the analogy of more distant kindred, where the paternal line bas invariably 
the prefereuce before the maternal kindred ; and upon the authority of several express 
passages oflaw. Nanda Pandita, author of commentaries on the Mitakshard and on the 
institutes of Vishnu, had before maintained the same opinion. But the elder commen- 
tator of the Mitaksbard, Vicvegvara-bhatta has in this instance followed the text of his 
author in his own treatise entitled Madana-Paryata, and has supported Vijfidneqvara’s 
argument both there and in his commentary named Subudhini. Much diversity of opi- 
nion does indeed prevail on this question. (rikara maiutains, that the fashier aud 
mother inherit together : and the great majority of writers of eminence (as Apararka 
and Kamaldkara, and the authors of the Sinfti-chandrika, Madana-ratna, Vyavahara- 
mayitikha, &c.) gives the father the preference before the mother. J{miita-vahana and 

hunandana have adopted this doctrine. But VaAchespati-migra, on the contrary, 
concurs with the Mitakshard in placing the mother before the father ; being guided by 
an erroneous reading of the text of Vishnu (Sect. 1. § 6.), as is remarked in the Virami- 
trodaya. The author of the latter work proposes to reconcile these contradictions by a 
personal distinction. If the mother be individually more venerable thau the father, 
she inherits; if she be less so, the father takes the inheritance. 


1. Brethren.] The commentators, Nanda Pandita and Balam-bhatta, consider 
this as intending * brothers and sisters,’ in the same manner in which “ parents” have 
been explained ‘mother and father,’ (Sect. 3. § 2.) aud conformably with an express 

* Manu, 9, 187. + Manu, 9. 185. Vide Sect. 1. § 7. 
(a) See 2 Strangé UL. L. 248: 1 Marl, 323, 444—, 
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It has been by Dharecvara, that, ‘under the following 
2, Dharegra. text of Manu, “ Of a son dying childless, the mother 
ra affirms the Shall take the estate ; and, the mother also a dead, 
prior right of the the father’s mother shall take the heritage ;* even 
paternal grand- while the father is living, if the mother be dead, the 
sense a. the father’s mother, or in other words the paternal grand- 
sae of Manu mother, and not the father himself, shall take the suc- 
"cession : because wealth, devolving upon him, may go 
to sons dissimilar by class ; but what is inherited by the paternal 
grandmother, goes to such only as appertain to the same tribe : and 
therefore the paternal grandmother takes the estate.’ 


3. The holy teacher [Vigvaripat] does not assent to that doc- 

3. Butthatis trine: because the heritable right of sons even dissi- 
contradicted by milar by class has been expressly ordained by a pas- 
Vigvaripa; citing sage above cited: “The sons of a Bréhmana, in the 


another passageof several tribes, have four shares, or three, or two, or 
the same author. one 294. 
‘+ 


4, A text of 4, But the passage of Manu, See “The 
Manu, excluding property of a Br4hmana shall never be taken by the 


0d Seen ing,’§ intends the sovereign, not a son [of the 


the Kshatriya. owner by a woman of the royal or military tribe]. 


ANNOTATIONS. 


rule of grammar (Panini, 1.2.68.)(@) They observe, that the brother inherits first : and, 
in his default, the sister. This opinion is controverted by Kamalakara and by the 
author of the Vyavahara-mayakha. 


2. It has been argued by Dharegvara.] It had been shown (Sect. 3), that the 
father inherits on failure of the mother. But that is stated otherwise by different au- 
thors. To refute the opinion maintained by one of them, the author reverts to the 
rie : retrospect analogous to the backward look of the lion. Subodbin{f and 

. a. 


Because wealth, devolving on him, may go to sons dissimilar.] The meaning is 
this: if the succession be taken by the father, the property becomes a paternal estate, 
and may devolve on his sons whether belonging to the Mirddh&vasikta [or another 
mixtj}j tribe or to his own class. But, if it be taken by the grandmother, it becomes a 
maternal estate and devolves on persons of the same tribe, namely her daughters ; or 
successively, on failure of them, her daughter’s sons, her own sons, and so forth. Su- 
bodbinf and Balam-bbafta. 

4. Intends the sovereign, not a son.| If does not prohibit the succession of a 
Br&hmana’s son by a Kshatriya wife, denominated king as being of his mother’s tribe. 
which is the royal or military one, But it relates to an escheat to the sovereign. 
Therefore it is not an exception to the passage cited in the preceding paragraph ; and 
Vigvarapa’s reasoning holds good, that ‘ Dhareqvara’s objection would be valid, if there 
were any harm in the ultimate succession of sons dissimilar by class. But that is not 
the case. On the contrary, they are expressly pronounced by the text here cited, to be 
partakers of inheritance.’ Subodhinf. 


* Manu, 9, 817. Vide Sect.1.§7. | + The name is supplied by the Subodbinf, 
; { Yajfiavalkya, 2. 126. Vide supra. C. 1. Sect. 8. § 1. 
§ Manu, 9. 189, Vide infra. Sect. 7. § 5. | Balam-bhatfa. 

(7) Sce 1 Morl. Dig. 325, 326.—, 
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5. Among brothers, such, as are of the whole blood, take the in- 

8. The whole heritance in the first instance, under the text before 

blood inberits cited: “To the nearest sapinda, the inheritance next 

first; as nearest belongs.’* Since those of the half blood are remote 
of kin. through the difference of the mothers. 


Pe Nest the half 6. Jf there be no uterine (or whole) brothers, 
blood. those by different mothers inherit the estate. 


7 After bro- 7. On failure of brothers also, their sons share 
thers, nephews the heritage in the order of the respective fathers. 
inherit in like 
manner. 

8. In case of competition between brothers and nephews, the 
8. They do not Mephews have no title to the succession: for their 
share with their right of inheritance is declared to be on failure of bro- 
uncles. thers [“ both parents, brothers likewise, and their 
sons.” Sect. 1. § 2.4] * 


9. However, when a brother has died leaving no male issue [nor 
9. But they take Other nearer heir,{] and the estate has consequently 
ashare which had devolved on his brothers indifferently, if any one of 
vested in their them die before a partition of their brother's estate 
father. takes place, his sons do in that case acquire a title 
through their father: and it is fit, therefore, that a share should be 
allotted to them, in their father’s right, at a subsequent distribution of 
the property between them and the surviving brothers, 


ANNOTATIONS. 


6. If there be no uterine (or whole) brothers, those by different mothers inherit.) 
The author of the Vyavah4ra-maydkha censures the preference here given to the bro- 
thers of the half blood before the nephews, being sons of brothers of the whole blood. 


7. Their sons share the heritage. ] erent say Nanda Pandita and Balam- 
bhatta, the daughters as well as the sons of brothers, and the sons and daughters of 
sisters. This consequently will comprehend all nephews and nieces. ; 

In the order of the respective fathers.] In their order as brothers of the whole 
blood, and of the half blood. Balam-bhatta. 


By analogy to the case of grandsons by different fathers (Chap. 1. Sect. 8.), the 
distribution of shares shall be made, through allotments to their respective fathers, and 
in rea own right, whether there be one, two, or many sons of each brother. Su- 

odhinf. 

That is wrong: for the brethren had not a vested interest in their brother’s wealth 
before their decease ; and property was only vested in the nephews by the owner’s de- 
mise. Balam-bhatta, 


* Manu, 9. 187. Vide Sect. 3. § 3- + Subodhini and Balam-bhatta, 
+ Balam-bhatta. 
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SECTION Y. 


Succession of kindred of the same family name: termed Gotraja, 
or gentiles. 


1. Ifthere be not even brother's sons, gentiles share the estate. 
1. Next tothe Gentiles are the paternal grandmother and relations 


nephew, the kin- connected by funeral oblations of food and libations of 
dred are heirs. water. 


2. In the first place the paternal grandmother takes the inheri- 

9. First the pa- tance. The paternal grandmother’s succession imme- 

ternal grandmo- diately after the mother, was seemingly suggested by 

ther, * the text before cited, “And, the mother Ane being 

dead, the father’s mother shall take the heritage :’* 

no place, however, is found for her in the compact series of heirs from 

the father to the nephew: and that text (“the father’s mother shall 

take the heritage”) is intended only to indicate her general compe- 

tency for inheritance. She must, therefore, of course succeed immedi- 
ately after the nephew; and thus there is no contradiction. 


3. On failure of the paternal grandmother, the (gotraja) kinsmen 

3. Next the pa. sprung from the same family with the deceased and 

ternal grandfa- (sapinda) connected by funeral oblations, namely the 

ther, paternal grandfather and the rest, inherit the estate. 

For kinsmen sprung from a different family, but connected by funeral 
oblations, are indicated by the term cognate (bandhu Sect. 6.) 


4. After him, the 4. Here, on failure of the father’s descendants, 
uncles and their the heirs are successively the paternal grandmother, 
noe the paternal grandfather, the uncles and their sons(q). 


ANNOTATIONS. 


1. Gentiles.] Gotraja or persons belonging to the same general family (gotra) 
distinguished by a common name : these answer nearly to the Gentiles of the Roman 
law. 


9. She mast, therefore, of course succeed.| Some copies of the’ Mitaksharaé read 
this. passage differently. The variation is noticed in the commentary of Balam-bhatta, 
viz. ‘She succeeds, after the preceding claimants, if they be dead,’ uparitana-mité- 
nantaram instead of utkarshe tat sutanantaram. ‘The commentary remarks, that the 
* preceding (uparitana) claimants’ are the father and the rest down to the brother’s son. 


3. On failure of the paternal grandmother... ..the paternal grandfather.] Balam- 
bhatta insists, that the grandfather inherits before the grandmother, as the father be- 
fore the mother. See Section 3. 
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5. Then the . 5. On failure of the paternal grandfather's line, 
greatgrandmo- the paternal great-grandmother, the great-grandfather, 
ther, great-grand- his sons and their issue, inherit. In this manner must’ 

ther, grandun- oe ynderstood the succession of kindred belonging to 

facal 


od aspen as the same general family and connected by 


gree. oblations. 


"ANNOTATIONS. _ 


5. In this manner must be understood the succession of kindred.] The Subodhinf, 
commenting on the first words of the following section, carries the enumeration a little: 
farther : viz. ‘the paternal great-grandfather’s mother, great-grandfather’s father, great- 
grandfather’s brothers and their sons. The paternal great-grandfather’s grandmother, 
great-grandfather’s grandfather, great-grandfather’s uncles and their sons. The same 
aualogy holds in the succession of kindred conuected by a common libation of water.’ 


The scholiast of Vishnu, who is also one of the commentators of the Mitékshara, 
states otherwise the succession of the near and distant kindred, in expounding the pas- 
sage of Vishnu “If no brother’s son exist, it passes to kinsmen (bandhu ;) in their de- 
fault it devolves on relations (sakulya) :’* where Balam-bhatta, on the authority of a 
reading found in the Madana-ratna, proposes to transpose the terms bandhu and sakulya ; 
for the purpose of reconciling Vishnu with Yajfiavalkya, by interpreting sakulya in the 
sense of gotraja or kinsmen sprung from the same family. Nanda Pandita, preserving 
the common reading, says ‘kinsmen (bandhu) are sapindas; and these may belong to 
the same general family or not. First those of the same general family (sagotra) are 
heirs. They are three, the father, paternal grandfather, and great-grandfather ; as also 
three descendants of each. The order is this: In the father’s line, on failure of the 
brother’s son, the brother’s son’s son is heir. In default of him, the paternal grandfa- 
ther, bis son and grandson. ailing these, the paternal great grandfather, his son and 
grandson. In this manner the succession passes to the fourth degree inclusive ; and. 
not to the fifth : for the text expresses “‘ The fifth has no concern with the funeral 
oblations.”f The daughters of the father and other ancestors must be admitted, like 
the daughter of the man himself, and for the same reason. On failure of the father’s: 
kindred connected by funeral oblations, the mother’s kindred are heirs : namely the ma- 
ternal grandfather, the maternal uncle and his son ; and so forth. In default of these,. 
the successors are the mother’s sister, her son and the rest.” 


The commentator takes occasion to censure an interpretation, which corresponds 
with that of the Mitakshara as delivered in the following section (S. 6. § 1.) ; and ac- 
cording to which the cognate kindred of the man himself, of his father and of his mother 
are the sons of his father’s sister and so forth : because it would follow, that the father’s 
sister’s son and the rest would inherit, although the man’s own sister and sister’s sons 
were living. Balam-bhatta, however, repels this objection by the remark, that the 
sister and sister’s sons have been already noticed as next in succession to the brother 
and brother’s suns: which is indeed Nanda Pandita’s own doctrine. 


He adds, ‘after the heirs abovementioned, the sakulya or distant. kinsman is entitled 
to the succession: meauing a relation in the fifth or other remoter degree.’ | 


This whole order of succession, it may be observed, differs materially from ‘that 
which is tanght in the text of the Mitaksharaé. On the other hand, the author of the’ 
Viramitrodaya has exactly followed the Mitakshara; and_so has Kamaldkara: and it 
is also confirmed by M4chava acharya, in the Vyavah4ra-Madhava, as well as by the 
Smrti-chandrika. 

But.the author of the Vyavahara-mayikha contends for a different series - of heirs: 
after the brother’s son : ‘1st the paternal grandmother; 2d the sister ; 3d the paternal 
grandfather and the brother of the half blood, as equaily near of kin; 4th the paternal 
great-grandfather, the paternal uncle and the san of a brother of the half blood, sharing 
together as in the same degree of affinity.’ Ile has not pursued the enumeration 
further; and the principle stated by him, nearness of kin, does -not-clearly-inditate the 
rule of continuation of this series. | 


Fe eae 





* Vishnu, 17. 10, 11. + Manu, 9, 186, 
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6. If there be none such, the succession devolves on kindred con- 


6, Afterwards 
more distant 
kindred : either to 
the 14th degree ; 
or as far as con- 
sanguinity is as- 
certainable : so 
Manu _— describes 


nected by libations of water(a): and they must be un- 
derstood to reach to seven degrees beyond the kindred 
connected by funeral oblations of food : or else, as far 
as the limits of knowledge as to birth and name 
extend. Accordingly Vrhat-Manu says “ The relation 
of the sapindas, or kindred connected by the funeral 
oblation, ceases with the seventh person : and that of 


them. samdénodakas, or those connected by a common libation 
of water, extends to the fourteenth degree ; or as some affirm, it reaches 
as far as the memory of birth and name extends. This is signified by 
gotra or the relation of family name.”* 


SECTION VI. 
On the succession of cognate kindred, bandhu, 


1. On failure of gentiles, the cognates are heirs. Cognates are of 
1. After gen- three kinds ; related to the person himself, to his 
tiles, éopaales ke father, or to his mother : as is declared by the follow- 


heirs, ing text. “The sons of his own father’s sister, the 
They are of gons .of his own mother’s sister, and the sons of his 
three sorts, asdis- own aunt, and the sons of his mother’s maternal uncle, 


4 must be considered as his own cognate kindred. The 


sons of his father’s paternal aunt, the sons of his father’s 
maternal aunt, and the sons of his father’s maternal uncle, must be 
deemed his father’s cognate kindred. The sons of his mother’s paternal 
aunt, the sons of his mother’s maternal uncles, must be reckoned his 
mother’s cognate kindred.” + 


ANNOTATIONS. 


' 1, The cognates are heirs |] Bandhu, cognate or distant kin, corresponding nearly 
to the Cognati of the Roman law. 


Coguates are of three kinds.] Balam-bhatta notices a variation in the reading, 
bandhav&k for bandhavali. It produces no essential difference in the interpretation. 


Related to the person himself, to his father or to his mother.] Apararka, as 
remarked by Kamalakara, disallows the two last classes of cognate kindred, as havin 
no concern with inheritance ; and restricts the term bandhu, in the text, to the kindre 
of the owner himself. The author of the VyavahAra-mayiikha confutes that restriction. 





* The first part of this passage occurs in Manu’s institutes.5. 60. ‘The remainder 
of the text differs. 


iT The text is seemingly ascribed by the commentator Balam-bhatta to Vtddha 
Satatapa. But it is quoted in the Vyavah4ra-Médhava as a text of Baudhiyana. 


(2) Sec 1 Morl. Dig. 328.—Z¢, i 
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; _ 2. Here, by reason of near affinity, the cognate 
oe Piel ae kindred of the deceased himself, are hie ecmsos in 
owner; thenthose the first instance: on failure of them, his father’s cog- 
of his father; and nate kindred : or, if there be none, his mother’s cog- 
lastly those of bis nate kindred. This must be understood to be the 
mother. order of succession here intended. 


SECTION VII. 


Ow the succession of strangers upon failure of the kindred. 


1. After kindred, 1. If there be no relations of the deceased, the 
the preceptor 18 preceptor, or, on failure of him, the pupil, inherits, by 
heir; by the text 4) 0 text of Apastamba. “Ifthere be no male issue, 
and nent C6. “him, the nearest kinsman inherits: er, in default of kin- 
the pupil. dred, the preceptor ; or, failing him, the disciple.” 

2. If there be no pupil, the fellow-student is the successor. He, 

2 And, failing Who received his investiture, or instruction in reading 

these, the feliow- or in the knowledge of the sense of scripture, from the 
student. same preceptor, is a fellow-student. 


3. If there be 3. Ifthere be no fellow-students, some learned 
mone, a learned and venerable priest should take the property of a 
priest is heir; ac- Br&bhmana, under the text of Gautama: “ Venerable 
Poe to Gau- aoe should share the wealth of a Br&hmana, who 

eaves no issue.’ * 


4. For want of such successors, any Brahmana may be the heir. 

4. Or any Brah- So Manu declares: “ On failure of all those, the lawful 

mana, as Manu heirs are such Brahmanas, as have read the three 

has provided. Vedas, as are pure in body and mind, as have subdued 

their passions. Thus virtue is not lost.”+ 

5. Never shall a king take the wealth of a priest ; for the text of 

5. Butnotthe Manu forbids it : “ The property of a Braéhmana shall 

king: so Manu never be taken by the king: this is a fixed law.”+ It 

and Narada de- is also declared by Narada: “If there be no heir of a 

clare. Braéhmana’s wealth, on his demise, it must be given to 
a Br&éhmana. Otherwise the king is tainted with sin.”§(a) ! 





ANNOTATIONS. 
2. This must be understood to be the order of succession.] See anote at the 
close of the last section. 


* Gautama, 28. 39. + Manu, 9 
{ Manu, 9. 189. § Not found in the institutes of Narada. 


(a) But now see Collector of Masulipatam v. Cawaly Venkata Narratnapah, 8 Moo. 
I. A- Ca. 500, 523, where the Lord Justice Knight Bruce referred to this and the 
two preceding clauses and observed “from these it would appear that the beneficial 
enjoyment of a Brahman’s property ought not on bis death without heirs to pass to the 
king; that it ought, in some way or another, to pass to other Brahmans. But the texts 
also show that it is not to pass to Brahmans generally, or cven to any definite or well 
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BR. For setliee 6. But the king, and not a priest, may take the 
eases the sove- e8tate of a Kshatriya or other person of an inferior tribe, 
reign takes the on failure of heirs down to the fellow-student. So 
escheat : as is or- Manu ordains: “ But the wealth of the other classes, 
dained by Manu. on failure of all [heirs,] the king may take.”* 


SECTION VIII. 
On succession to the property ofa hermit or of an ascetic. 


1. Jt has been declared, that sons and grandsons [or great-grand- 
| sons t+] take the heritage ; or, on failure of them, the 
1. The heirs of ; 

persons devoted widow or other successors, The author now pro- 
to religion are pounds an exception to both those laws: “ The heirs 
specified by Yaj- of a hermit, of an ascetic, and of a professed stu- 


iavalkya. dent, are, in their order, the preceptor, the virtuous 
pupil, and the spiritual brether and associate in holiness.”} 
ANNOTATIONS. 


1, “A virtuous pupil.’’] The condition, that he be virtuous is intended generally. 
Hence the preceptor and the fellow hermit are successors in their respective cases, pro- 
vided their conduct be unexceptionable. With a view to this, Y4jiiavalkya has placed 
the words “ virtuous pupil” in the middle of the text, to indicate the connection of the 
epithet with the preceding and following terms- Subodhinf, &c. 


mn tn re gr ne 








ascertained class of them. The persons to take the beneficial interest are to be Brah- 
mans having certain spiritual qualification; they are to be pure in body and mind, and 
are to have read the three Vedas. If this be the law, it seems to imply a power of 
selection; anda right of possession, at least. termediate, of the property in some- 
body. It cannot be supposed that the first Brahman who could lay hands upon the 
property of a member of his caste dying without heirs was to hold it, subject, perhaps, 
to the condition of showing that he posscssed the personal qualifications which the law 
reqirires. 

It appears to their Lordships, that the passage quoted by the MitAkshara from 
Narada, in the very section which cites the prohibition of Manu, shows what the law 
jn its utmost strictness was. That passage is—“ If there be no heir of a Bralimana’s 
wealth, on his demise it must be given to a Brahmana. Otherwise the king is tainted 
with sin.” In other words, the king is to take the property, but to take it subject to 
the duty, which he cannot neglect without sin, of disposing of it at his discretion 
amongst Brahmans of the kind contemplated by the preceding texts. 


If this be so, it appears to their rea that, according to Hinda law, the title 
of the king by escheat to the property of a Brahman dying without heirs ought, as in 
any other case, to prevail against any claimant who cannot show a better title; and 
that the only question that arises upon the authorities is, whether Brahmanical pro- 
perty so taken is, in the hands of the king, subject to a trust im favour of Brabmany. 
In this suit, where the issue is between the Government claiming the property (whether 
subject to a trust or not), by escheat, and a party claiming by an adverse title, it is un- 
necessary to decide whether the duty imposed upon the King is one of imperfect obli- 

tion, or a positive trust affecting the property in his hands, or whether, if a trust, it 
Is or is not one incapable of enforcement by reason of the uncertainty of its objects. 
It is also unnecessary to decide on the arguments addressed to us concerning a 
distinction, or supposed distinction, between the Bralimans who have becn called “ Sa- 
cerdotal Brahmans” and the ordinary members of the caste.” See too 2 Str. H. L. 47: 
1 Morl. Dig. 311.—Zz, 


* Manu, 9, 189. | Baam-bhna:ta, ¢ Ydjitayalkya, 2, 138, 
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2, The heirs to the property of a hermit, of an ascetic, and of a 


2. Exposition 
of the text. 


3. The naturai 
relations do not 
succeed. But the 
preceptor is heir 
of a_ professed 
student. 


4. A virtuous pupil takes the property of a yati or ascetic. 


4. And the pu- 
pil is the succes- 
sor of an ascetic. 


student in theology, are, in order (that is, in the in- 
verse order,) the preceptor, a virtuous pupil, and a spi- 
ritual brother belonging to the same hermitage. 


3. The student (brahm4ch4rt) must be a proféss- 
ed or perpetual one: for the mother and the rest of 
the natural heirs take the property of a temporary 
student ; and the preceptor is declared to be heir to a 
professed student as an exception [to the claim of the 
mother and the rest.*] 


The 
virtuous pupil, again, is one who is assiduous in the 
study of theology, in retaining the holy science, and 
In practising its ordinances. For a person, whose 


conduct is bad, is unworthy of the inheritance, were he even the pre- 
ceptor or [standing in] any other [venerable relation. | 


5. A spiritual brother and associate in holiness takes the goods 


5. But the 
companion of a 
hermit is his heir. 


one appertaining to the same hermitage. 


of a hermit (vanaprastha.) A. spiritual brother is one 
who is engaged as a brotherly companion [having 
consented to become so.f] An associate in holiness is 
Being a spiritual companion, 


and belonging to the same hermitage, he is a spiritual brother associ- 


ate in holiness. 


6. In default 
of those heirs res- 
pectively, an as- 
sociate in holiness 
is the successor. 


7. Objection, 
They can have no 
property by inhe- 
ritauce, being 
pronounced  dis- 
qualified by Va- 
sishtha: nor any 
propery acquired 
xy themselves ; 
being incapable of 
acquisitions, as 
shown by Gauta- 
ma, &€c. 


6. But, on failure of these, (namely the precep- 
tor and the rest,) any one associated in holiness takes 
the goods; even though sons and other natural heirs 
exist. 


7. Are not those, who have entered into a reli- 
gious profession, unconcerned with hereditable pro- 
perty ? since Vasishtha declares, “ They, who have en- 
tered into another order, are debarred from shares.”t 
How then can there be a partition of their property ? 
Nor has a professed student a right to his own acquir- 
ed wealth: for the acceptance of presents, and other 
means of acquisition, [as officiating at sacrifices and 
so forth,§] are forbidden to him. And, since Gautama 
ordains, that “A mendicant shall have no hoard ;”| 
the mendicant also can have no effects by himself ac- 
quired. 


ANNOTATIONS. 


4. A yati or ascetic.] The term ‘ascetic’ is in this translation used for the 
yati or sannyAsi; and ‘ hermit? or ‘anchoret’ for the v4uaprastha. In former transla- 
tions, as in the version of Manu by Sir William Jones, the two last terms were applied 
severally to the two orders of devotion. 


* Subodhinf. 


§ Balam-bhatta, 


Tt Subodhini, t Vasishtha, 17. 48. Vide infra. Sect. 10. § 3. 


|| Gautama, 3. 6, 


’ 
a 
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8. The answet is, a hermit may have property : for the text [of 

8 Answer. A \Jnavalkya] expresses “The hermit may make a 
hermit -may have hoard of things sufficient for a day, a month, six 
a hoard of neces: months, or a year; and, m the month of Acvina, he 
sariesforadayor should abandon [the residue of} what has been ecollect- 
mated by Y&jie. ed.”* The ascetic too has clothes, books and other 
valkya. ; requisite articles: for a passage [of the Vedat] directs, 
And an ascetic that “he should wear clothes to cover his privy parts ;” 
and a professed and a text fof lawt] prescribes, that “he should take 
student have the requisites for his austerities and his sandals.” The 
elothes and other rofesged student likewise has clothes to cover his 


BREN OTICS: dy ; and he possesses also other effects. _ 
9. Secession 9. It was therefore proper to explain the parti- 
to such property or inheritance of such property. 


is regulated. 


SECTION IX. 
On the re-union of kinsmen after partition. 


i Vaieaiteva I. The author next propounds an exception to 
declares the pre- maxim, that the wife and certain other heirs suc- 
ferable right of ceed to the estate of one who dies leaving no male 
the re-united par- issue. “ A re-united [brother] shall keep the share of 
cener, before the js re-united [co-heir,] who is deceased ; or shall deliver 

aaa to [a son subsequently} born.”§ 

2. Explanation 2. Effects, which had been divided and whiecl 
of re-united par- are again mixed together, are termed re-united. He, 
cener. to whom such appertain, is a re-united parcener. 


%. That eannot take piace with any person indifferently ; but 

3 Re-union is Oly with a father, a brother, or a paternal uncle : as 

between certain Vrhaspati declares. “ He, who, being onee separat- 

relations only: so ed, dwells again through affection with his father, 
Vitbaspati. brother, or paternal uncle, is termed re-united.” 


4 The 4. The share or allotment of such a re-united 
ed’s share must parcener deceased, must be delivered by the surviving 
be given to his re-united parcener, to a son subsequently born, in the 
arate none «case where the widow’s pregnancy was unknown at 
a the time of the distribution. Or, on failure of male 


none, may be re- ° : . 
tained by the re- issue, he, and not the widow, nor any other heirs, shall 


uuited parcener. take the inheritance. 


ANNOTATIONS. 
4, Or, on failure of male issue, he, and not the widow, &c. shall take the inheri- 
tance.] The singular nunrber is here indeterminate. ‘lherefore, if there be two or 
more re-united parceners, they shall divide the estate. A maintenance must be allowed 


to the widow. Balam-bhatta. 


* Y4jfiavalkya, 3. 47, See Manu, 6. 15. Balam-bhatta. 


t § Y4jiiavalkya, 2. 


5. A limitation 
of the preceding 
rule is contained 
in the sequel of 
the text. 
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5. The author states an exception to the rule, 
that a re-united brother shall keep the share of his re- 
united co-heir: “ But an uterine [or whole] brother 
shall thus retain or deliver the allotment of his uterine 
relation.’* 


6. The words “re-united brother” and “re-united co-heir” are 


6. Exposition 
of it. The whole 
blood has the pre- 
ference before the 
half blood. 


failure of such 


understood. Hence the construction, as in the preced- 
ing part of the text, is this : The allotment of a re-unit- 
ed brother of the whole blood, who is deceased, shall 
be delivered, by the surviving re-united brother of the 
whole blood, to a son born subsequently. But, on 
issue, he shall retain it. Thus, if there be brothers of 


the whole blood and half blood, an uterine [or whole] brother, being a 
re-united parcener, not a half brother who is so, takes the estate of the 


re-united uterine brother. 


fore said (§ 1.) 


This isan exception to what had been be- 


7. Next, in answer to the inquiry, who shall take the succession 


7. Yajitaval- 
kya delivers arule 
concerning — the 
participation of 
brethren of the 
half blood. 


when a re-united parcener dies leaving no male issue, 
and there exists a whole brother not re-united, as well 
as a half brother who was associated with the deceas- 
ed? the author delivers a reason why both shall take 
and divide the estate. “A half brother, being again 
associated, may take the succession, not a half brother 


though not re-united: but one, united [by blood, though not by co-par- 
cenery,] may obtain the property ; and not [exclusively] the son ofa 
different mother.’ 


8. Interpreta- 
tion of the text. 
The half brother 
may share if again 
associated in fami- 
'- partnership. 


uv. «a uau brother, (meaning one born of a rival 
wife,) being a re-united parcener, takes the estate ; 
but a half brother, who was not re-united, does not 
obtain the goods. Thus, by the direct provisions of 
the text, and by the exception, re-union is shown to be 
a reason for a half brother’s succession. 


9. The term “not re-united” is connected also with what follows : 


9, 
whole _ brother, 
though not so as- 
sociated. 


And the @nd hence, even one who was not again associated, 


may take the effects of a deceased re-united parcener. 
Who is he? The author replies: “ one united ;” that 
is, one united by the identity of the womb [in which 


ANNOTATIONS. 


6. A-son bornsubseqnently.] The widow’s pregnancy not having been apparent 
at the time of the partition. 

7. “A-half brother, being again associated, &c.”1 The text admits of different 
interpretations besides variations in the reading. See J{mita-v&hana, ©. 11. Sect. 5. 


§ 13.—14. 


9, The term “not re-united” is connected also with what follows.) It is connect- 


ed witb both phrases, like a crow looking two ways at once. 
what follows, another sentence. 


* Yajnavalkya, 2, 139. 


Hence it constitutes, with 
Subodhint. 


+ YAjiiavalkva, 2. 140. 
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he was conceived ;] in other words, an uterine or whole brother. It 
is thus declared, that relation by the whole blood is a reason for the 
succession of the brother, though not re-united in co-parcenery. 


10. The term “united” likewise is connected with what follows: 

10. For the half 2nd here it signifies re-united [as a co-parcener.] The 

brother, though words “not the son of a different mother” must be 

associated, is not interpreted by supplying the affirmative particle (eva) 

Bole MELE. understood. Though he be a re-united parcener, yet, 

being issue of a different mother, he shall not exclusively take the 
estate of his associated co-heir. 


11. Thus, by the occurrence of the word ‘ though” (apz) in one 
ll. Thus both Septence (“though not re-united,” &c. § 7.) and by the 
may share, for denial implied in the restrictive affirmation (eva “ex- 
the rights of both clusively,”) understood in the other, (“one united may 
may subsist to- take the property, and not exclusively the son of a dif- 
Brener: ferent mother ;’) it is shown, that a whole brother not 
re-united, and a half brother being re-united, shall take and share the 
estate: for the reasons of both rights may subsist at the same instant. 


12. This is made clear by Manu, who, after premising partition 
12. This is con- @mong re-united parceners (“If brethren, once divided 
firmed by passage and living again together as parceners, make a second 
of Manu. partition ;’*) declares “should the eldest or youngest 
of several brothers be deprived of his allotment at the distribution, or 
should any one of them die, his share shall not be lost: but his uterine 
brothers and sisters, and such brothers as were re-united after a sepa- 
ration, shall assemble together aud divide his share equally.”" 


13. Among re-united brothers, if the eldest, the youngest or the 
middlemost, at the delivery of shares, (for the indecli- 

13. Interpreta- nable termination of the word denotes any case:) that 
tion of the text. i, at the time of making a partition, lose or forfeit 
his share by his entrance into another order [that of a hermit or 
ascetic,{] or by the guilt of sacrilege, or by any other disqualification ; 
or if he be dead ; his allotment does not lapse, but shall be set apart. 
The meaning 1s, that the re-united parceners shall not exclusively take 
it. The author states the appropriation of the share so reserved : “ His 


~ ANNOTATIONS, 


One united by the identity of the womb.] In like manner, a father, though not 
re-united with the family, shall take a share of the property of his son; and a son, 
though not re-united, shall receive a share of the estate of his father, from a re-united 
parcener. This, according to the author of the Subodhin{, is implied : the Veda des- 
cribing the wife as becoming a mother to her husband, who is identified with his off- 
spring. But Balam-bhatta ee not allow the inference. 


11. The reasons of both rights may subsist at the same ne The re-union 
of the half brother in family partnership, and the whole brother’s relation by blood. 


13. They inherit the estate and divide it in equal shares.] This supposes the 
brothers of the half blood to belong to the same tribe. But, if they are of different 


Reenter Le asntEREEedenee 











ee tere we re ee ee a niedial -— 


* Manu, 9. 210. "+ Manu, 9, 211—212, £ 


THE MITA'KSHARA’, CHAP. II. SEU. X. 455 
uterine brothers and sisters, &.” (§ 12.) Brothers of the whole blood, 
or by the same mother, though not re-united, share that allotment so 
set apart. Even though they had gone toa different country, still, 
returning thence and assembling together, they share it: and that 


“equally ;” not by a distribution of greater and less shares. 


Brothers 


of the half blood, who were re-united after separation, and. sisters by 


the same mother, likewise participate. 


They inherit the estate and 


divide it in equal shares. 


SECTION X. 


On exclusion from inheritance(w). 


1, The author states an exception to what has been said by him 


1, An excep- 
tion to the suc- 
cession of heirs is 
propounded by 
Yajiiavalkya. 


respecting the succession of the son, the widow and 
other heirs, as well as the re-united parcener. “ An 
impotent person, an outcaste, and his issue, one lame, 
a madman, an idiot(b), a blind man, and a person afflict- 
ed with an incurable disease, as well’ as others [simi- 


larly disqualified,] must be maintained; excluding them, however, 
from participation.”* 


2. “An impotent person,” one of the third gender (or neuter 


2. Exposition of 
the text. Impo- 
tent persons, out- 
castes, madmen, 
idiots and persons 
incurably diseas- 
ed, are excluded 
from inheritance. 


incapable of discriminating right from wrong. 
the visual organ. 


“ An outcaste;” one guilty of sacrilege or other 
heinous crime. “ His issue ;’ the offspring of an out- 
2 cg: . 
caste. Lame ;” deprived of the use of his feet. A 
madman ;” affected by any of the various sorts of in- 
sanity proceeding from air, bile, or phlegm, from de- 
liriuin, or from planetary influence. “ An idiot;” a 
person deprived of the internal faculty : meaning one 
“ Blind ;” destitute of 
“ Afflicted with an incurable disease ;” affected by 


Sex. ) 


an irremediable distemper, such as marasmus or the like. 


ANNOTATIONS. 


tribes, the shares are four, three, two or one, in the order of the classes; since there is 
no reasou for restricting that rule of distribution. Balam-bhatta. 

1. “An impotent person, an outcaste and his issue.”] The initial words are 
transposed by Jimiita-vahana. ©. 5. § 10. 

“Aa impotent person.”] Whether naturally so, or by castration. Balam-bhatfa. 


The offspring of an outcaste.] Of one who has not performed the requisite pen- 


ance and expiation. Balam-bhatta. 








* Yajfiavalkya, 2. 141. 


(a) See 2 Strange, HI. L. 126: 1 Morl. Dig. 339, 438.— Ed. 
(4) As to the incapacity of an idiot to inherit, Sec X. 4, 28 of 1862, 1 Mad. H. 


C. Rep, 2l4.—. 
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3. Under the term “ others” are comprehended one who has en- 
3. So are per- tered into an order of devotion, an enemy to his father, 
sons entering in- a Sinner in an inferior degree, and a person deaf, dumb, 
to an order of de- or wanting any organ. Thus Vasishtha says, “They, 
ang ain, Who have entered into another order, are debarred 
ner. and one who 1f0m shares.”* Né&rada also declares, “ An enemy to 
has lost asense or his father, an outcaste, an impotent person, and one 
a limb: according who is addicted to vice, take no shares of the inheri- 
to Vasishtha, Na- tance even though they be legitimate: much less, if 
rada, and Manu. they be sons of the wife by an appointed kinsmen.’+ 
Manu likewise ordains, “Impotent persons and outcastes are excluded 
from a share of the heritage ; and so are persons born blind and deaf, 
as well as madmen, idiots, the dumb, and those who have lost a sense 
[or a limb.’ t] 


4. Those who have lost a sense or a limb.] Any person, whi is 
4. Explanation deprived of an organ [of sense or action] by disease or 
of the text. other cause, is said not to have lost that sense or limb. 


5. These persons (the impotent man and the rest) are excluded 
be the-aelaons from participation. They do not share the estate. 
above described !hey must be supported by an allowance of food and 
areexcluded from taiment only: and the penalty of degradation is in- 
participation; but curred, if they be not maintained. For Manu says, 
ae Saale “0 as, But is it fit, that a wise man should give all of them 
declared by Manu, {00d and raiment without stint to the best of his pow- 
er: for he, who gives it not, shall be deemed an out- 

caste.”§ “ Without stint” signifies < for life.’ 


6. They are debarred of their shares, if their disqualification 

6. The defect arose before the division of the property. But one 

must have preced- already separated from his co-heirs, is not deprived 
ed the partition. — of his allotment. 


ANNOTATIONS. 


Os, They, who have entered into another order.” | Into one of devotion. The 
orders of devotion are, 1st, that of the professed or perpetual student; 2d, that of 
the hermit; 3d, the last order or that of the ascetic. Balam-bhatta. 


5. A wise man should give all of them food and raiment.”] Other authorities 
(as Devala and Baudhayana) except the outcaste and his offspring. That exception not 
being here made, it is to be inferred, that one whose offence may te expiated and who 
is disposed to perform the enjoined penance, should be maintained; not one whose 
crime is inexpiable. Balam-bhatta, 


6. If their disqualification arose before the division of the property.] The dis- 


qualification of the outcaste and the rest who are not excluded for natural defects. 
Balam-bbatta. 


* Vasishtha, 17. 43, + Narada, 13. 21, 
t Manu, 9. 201, r § Manu, 9. 20, 


7. fit he re- 
moved afterwards, 
a share must be 
given, in like man- 
ner as a son born 
after _ partition 
takes an _ allot- 
ment. 
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7. Ifthe defect be removed by medicaments or 
other means [as penance and atonement*] at a period 
subsequent to partition, the right of participation 
takes effect, by analogy [to the case of a son born 
after separation.] “ When the sons have been separated, 
one, who is afterwards born of a woman equal in class, 
shares the distribution.”~ 


' 8. The masculine gender is not here used restrictively in speak- 


8 A woman 
is excluded for 
like defects. 


ing of an outcaste and the rest. It must be therefore 
understood, that the wife, the daughter, the mother, 
or any other female, being disqualified for any of the 


defects which have been specified, is likewise excluded from participa- 


tion. 


9. Sons shall 
share, if free from 
similar disqualifi- 
cations. So Yaj- 
havalk ya. 


9. The disinherison of the persons above des- 
cribed seeming to imply disinherison of their sons, the 
author adds: “ But their sons, whether legitimate, or 
the offspring of the wife by a kinsman, are entitled to 
allotments, if free from similar defects.”t 


10. The sons of these persons, whether they be legitimate off- 


10. Interpre- 
tation of the text. 


spring or issue of the wife, are entitled to allotments, 
or are rightful partakers of shares ; provided they be 
faultless or free from defects which should bar their 


participation, such as impotency and the like. 


11. 


11.  Disquali- 
fied persons are 


Of these [two descriptions of offspring§] the impotent man 


may have that termed issue of the wife; the rest may 
have legitimate progeny likewise. The specific men- 


not to adopt sons. tion of “legitimate” issue and “ offspring of the wife” 
is intended to forbid the adoption of other sons. 


12. Their 
daughters must be 
supported, until 
manntnd Vii 


amuatnamltia OO ate 


12. The author delivers a special rule concern- 
ing the daughters of disqualified persons: “Their 
daughters must be maintained likewise, until they are 
provided with 


13. Their daughters, or the female children of such persons, must 


13. Explana- 
tion of the text. 


14. Their wives 
must be maintain- 
ed, unless un- 
ebaste: so Yajfia- 
valkya directs. 


* Balam-bhatta. 
+ Y4jfiavalkya, 2. 142. 
Yajiiavalkya, 2. 142, 


be supported, until they be disposed of in marriage. 
Under the suggestion of the word “ likewise,” the ex- 
penses of their nuptials must be also defrayed. 


14. The author adds a distinct maxim respect- 
ing the wives of disqualified persons : “ Their childless 
wives, conducting themselves aright, must be support- 
ed; but such, as are unchaste, should be expelled ; 
and so indeed should those, who are perverse.’ 


+ YAjfiavalkya, 2.128. Vide supra. C. 1, Sect. 6. § 1. 
§ Balam -bhafta. 
| Yajiiavalkya, 2. 
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15. The wives of these persons, being destitute of male i 
15. Exposition and being correct in their conduct, or behaving virtu- 
of the passage.  OUsly, must be supported or maintained. But, if un- 
chaste, they must be expelled ; and so may those, who 
are perverse. These last may indeed be expelled: but they must be 
supported, provided they be not unchaste. For a maintenance must 
not be refused solely on account of perverseness. | 


SECTION XI. 


On the separate property of a woman. 


1, After briefly propounding the division of wealth left by the 
1. Woman’s husband and wife, (“ Let sons divide equally both the 
property describ- effects and the debts, after the demise of their two pa- 
ed byY4jfiavalkya. rents.”*) the partition of a man’s goods has been des- 
cribed at large. The author, now intending to explain fully the 
distribution of a woman’s property, begins by setting forth the nature 
ofit: “ What was given toa woman by the father, the mother, the 
husband or a brother, or received by her at the nuptial fire, or presented 
to her on her husband’s marriage to another wife, as also any other 
[separate acquisition,] is denominated a woman's property.”+ 


2. That, which was given by the father, by the mother, by the 

a. Tuterprets- husband, or by a brother ; and that, which was pre- 
tion of the text,  Seuted [to the bride] by the maternal uncles and the 
rest [as paternal uncles, maternal aunts, &c.t] at the 

time of the wedding, before the nuptial fire ; and a gift on a second 
marriage, or gratuity on account of supersession, as will be subsequent- 
ly explained, (“ To a woman whose husband marries a second wife, let 
him give an equal sum as a compensation for the supersession.”(a) § 34.) 
and also property(6) which she may have acquired by inheritance, pur- 


ANNOTATIONS. 

1. As also any other separate acquisition.] In Jimita-vahana’s quotation of the 
text, (C. 4. Sect. 1. § 13.) the conjunctive and pleonastic particles chaiva (cha-eva) are 
he substituted for the suppletory term 4dya. That reading is censured by Balam- 

tha. 

9. Before the nuptial fire.] Nearit. Subodhbinf. 

On account of supersession.] Supersession is the contracting of a second marri- 
age through the influence of passion, while a first wife lives, who was married to fulfil 
religious obligations. Subodhinf. , 

Property which she may have acquired by inheritance.| The commentator, Balam- 
bhatta, defends his author against the writers of the eastern school (Jimfta-vahana, &c.) 
on this point. Wealth, develving on a woman by inheritance, is not classed by the 
authorities of that school with ‘ woman’s property.’ See Jimita-vabana, C. 4. and C. 


LL. Sect. 1. § 8. 


* YAjfiavalkya, 2.118. Vide supra. ©. 1. Sect.3.§ 1. + Yajfiavalkya, 2. 144. 
+ Bélam-Bhata. (az) See 1 Strange, H. L. 52, 58.—Zad 


(4) Quaere moveable property: 3 Merl, Dig. 180: Daya-bh4ga xi. 1.—Zz. 
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chase, partition, seizure or finding,* are denominated by Manu and the 
rest ‘women’s property. ’() a 
8. | Woman's 3. The term ‘woman's property’ conforms, in 
property is not its import, with its etymology, and is not technical : 
a technical ex- for, if the literal sense be admissible, a technical ac« 
peer ceptation is improper. 
4. The enumeration of six sorts of woman’s property by Manu 
4. Manw’senu. (* What was given before the nuptial fire, what was 
meration of six presented in the bridal procession, what has been 
sorts denies aless bestowed in token of affection or respect, and what 
number, and a has been received by her from her brother, her mother, 
greater. or her father, are denominated the sixfold property of 
a@ woman ;”+) is intended, not as a restriction of a greater number, but 
as a denial ofa less. 


5. Definitions of presents given before the nuptial fire and so 
5. KAty4yana forth have been delivered by Katyayana : “ What is 
defines those given to women at the time of their marriage, near the 
several sorts. nuptial fire, is celebrated by the wise as women’s pro- 
perty bestowed before the nuptial fire. That, again, which a woman 
receives while she is conducted from her father’s house [to her hus- 
band’s dwelling,] is instanced as the property of a woman, under the 
name of gift presented in the bridal procession. Whatever has been 
given to her through affection by her mother-in-law or by her father- 
in-law, or has been offered to her as a token of respect, is denominated 
an affectionate present. That, which is received by a married woman 
or by a maiden, in the house of her husband or of her father, from her 
brother or from her parents, is termed a kind gift.” 


ANNOTATIONS. 


3. The term ‘woman’s property’ is not technical.] This is contrary to the 
doctrine of Jimita-vahana, C. 4. 

4, “ Bestowed in token of affection or respect.”] This passage is read differently 
in the RatnAkara and by Jimita-vahana (C. 4. Sect.1. § 4.) It is here translated con- 
formably with Balam-bhatta’s interpretation grounded on the subsequent text of Kat- 
yAyana (§ 5.) ; where two reasons of an affectionate gift are stated: one, simple affec- 
tion ; the other, respect shown by an obeisance at the woman’s feet. 

5. “From her father’s house.”] The Ratnakara and Chintamani read “ from the 
parental abode.” See Jimita-vallana, C. 4. Sect. 1. § 6. 

“‘ Offered to her as a token of respect.”] Given to her at the time of making an 
obeisance at her feet. Smfti-chandrika. 

‘“‘Denominated an affectionate present.”] This reading is followed in the Smfti-chan- 
drika, Viramitrodaya, &c. But the Ratndkara, Chintamani, and Vivada-chandra read 
‘denominated an acquisition through loveliness ;’ lavanyArjitam instead of priti-dattam. 

‘* From her brother or from her parents.”] The Kalpataru reads “from her hus- 
band.” See Jimita-vabana, C. 4. Sect. 2. § 21. 

“Termed. a kind gift.”] So the commentary of Bélam-bhatta explains saudéyika, 
as bearing the same sense with its etymon sudaya, He censures the interpretation 
which Jimita-vahana has given. (C. 4. dect. 1. § 


* Vide C. 1 Sect. 1 § 8. + Manu, 9. 194. 
(2) See 18Morl. Dig. 31), 385. 3 Ibid, 180.—Zd. 
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6. Besides [the author says,] “That which has been given to 
6. Other sorts by her kindred ; as well as her fee or gratuity, or any 
noticed by Y4j- thing bestowed after marriage.’"* What is given to a 
fiavalkya. — damsel by her kindred ; by the relations of her mother, 
tease of or those of her father. The gratuity, for the receipt 
of which a girl is given in marriage. What is bestow- 

ed or given after marriage, or subsequently to the nuptials. 
7. Itissaid by Kaétyéyana, “ What has been received by a wo- 


7. KhtvAyans’s man from the family of her husband at a time pos- 
definition of agift terior to her marriage, is called a gift subsequent ; and 


subsequent. so is that, which is similarly received from the family of 
coe of her father.” It is celebrated as woman’s property : 
the passage. for this passage is connected with that which had 
gone before. (§ 5.) 

8. A woman's 8. A woman's property has been thus described. 
property goes to The author next propounds the distribution of it: 
er kindred. “Her kinsmen take it, if she die without issue.’ 


a” 


9, Ifa woman die “ without issue ;” that is, leaving no progeny ; 

9. Her husband in other words, having no daughter, nor daughter's 

or other heirs in- daughter, nor daughter’s son, nor son, nor son’s son; 

herit on failure of the woman’s property, as above described, shall be 

ane: taken by her kinsmen ; namely her husband and the 
rest, as will be [forthwitht] explained. 


10. The kinsmen have been declared generally to be competent 
10. The heirs succeed to a woman’s property. The author now 
are different, ac- distinguishes different heirs according to the diversity 
cording to the of the marriage ceremonies. “The property of a 
form of the marri- childless woman, married in the form denominated 
en oe ya Bréhma, or in any of the four [unblamed modes of 
fiavalkya. y °" marriage,] goes to her husband: but, if she leave pro- 
geny, 1t will go to her [daughter’s] daughters: and, in 
other forms of marriage [as the Asura, &.] it goes to her father [and 
mother, on failure of her own issue.”§| 
11. Of a woman dying without issue as before stated, and who 
11. Explans. had become a wife by any of the four modes of marri- 
tion of the text, age denominated Bréhma, Daiva, Arsha and Préjé- 
In four unblamed patya, the [whole]]] property, as before described, be- 


ANNOTATIONS. 


6. The gratuity, for the receipt of which a girl is given in marriage.] This re- 
lates to a marriage in the form termed A’sura or the like. Balam-bhatta, 


7. Similarly received from the family of her father.”} The Ratn4kara reads ‘ from 
ae oma i ? Jimita-vahana, ‘ from the family of her kindred.’ See Jimita-vahana, 
» 4. Sect. 1. 9 2. 


11. Dying without issue as before stated.] Without any of the five descendants 
above mentioned (§ 9.) 


* Yéjfiavalkya, 2. 145. + Yajiavalkya, 2. 145, 
2. 


forms of marriage, 
the husband is 
first entitled to 
the succession: 
after him, i 
nearest of kin. 

In the four 
other forms of 
marriage, the par- 
ents inherit ; and 
first the mother ; 
after her, the fa- 
ther: failing them, 
their next of kin. 
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longs in the first place to her husband. On failure of 
him, it goes to his nearest kinsmen(qa) (sapindas) allied 
by funeral oblations. But, in the other forms of marri- 
age called Asura, Gandharba, Rékshasa and Paic&cha ; 
the property of a childless woman goes to her parents, 
that is, to her father and mother. The succession de- 
volves first (and the reason has been before explained,*) 
on the mother, who is virtually exhibited [first] in the 
elliptical phrase pitrgami implying ‘goes (gachhati) 
to both parents (pitarau ;) that is, to the mother and to 
the father.’ On failure of them, their next of kin 
take the succession. 
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12. In all forms of marriage, if the woman “ leave progeny ;” that 


12. In every 
form of marriage, 
if there be issue, 
daughters inherit ; 
orgranddaughiters. 


is, if she have issue; her property devolves on her 
daughters. In this place, by the term “ daughters,” 
grand-daughters are signified ; for the immediate female 
descendants are expressly mentioned in a preceding 
passage: “ the daughters share the residue of their 


mother’s property, after payment of her debts.” 
13. Hence, if the mother be dead, daughters take her property 


13. First the 
unmarried daugh- 
ter: next the mar- 
ried one, who is 
unprovided ; last- 
ly, one who has a 
provision, 


in the first instance: and here, in the case of compe- 
tition between married and maiden daughters, the un- 
married take the succession; but, on failure of them, 
the married daughters: and here again, in the case of 
competition between such as are provided and those 
who are unendowed, the unendowed take the succes- 
sion first; but, on failure of them, those who are en- 


dowed. Thus Gautama says “ A woman’s property goes to her daugh- 
ters unmarried, or unprovided ;”{ ‘or provided, as is implied by the 


conjunctive particle in the text. 


“Unprovided” are such as are desti- 


tute of wealth or without issue. 
14. But this [rule, for the daughter’s succession to the mother’s 


14. But bro- 
thers inherit the 
fee or gratuity ; 
as ordained by 
Gautama. 


goods,§] is exclusive of the fee or gratuity. For that 
goes to brothers of the whole blood, conformably with 
the text of Gautama: “ The sister’s fee belongs to the 
uterine brothers: after [the death of] the mother.”|| 





ANNOTATIONS. 
12. In all forms of marriage.] Several variations in the reading of this passage 
are noticed by Balam-bhatta: as sarvéshv api, or sarvéshv eva, or sarvéshu. There is 


only a shade of difference in the interpretation. 

14. “After the death of the mother.”] This version is according to the inter- 
pretation given in the Subodhin{f; which agrees with that of the scholiast of Gautama, 
the Kalpataru and other authorities. But the text is read and explained differently by 


J{maita vahana. 


(C. 4. Sect. 3. § 27.) 


Balam-bhatfa understands by the term ‘ mother,’ in this place, the woman herself, or 
in short the sister, after whose death her fee or nuptial gratuity goes to her brothers. 


#* Seot. 3. 


+ Yajiiavalkya, 2-118. Vide supra. C. 1. Sect. 3. § 8. 


Gautama, 28, 22, Vide supra. C.1. Sect. 3 § 11. § Balam-bhatta, |} Gantama, 28, 


(a) See 2 Strange, H. L. 412,—. 
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15. After daugh- 
ters, grand-daugh- 
ters in the female 
line inherit. 
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_ 15. On failure of all daughters, the grand-daughters 
in the female line take the succession under this text : 
“ if she leave progeny, it goes to her (daughter’s] 
daughters.”* 


16. If there be a multitude of these [grand-daughters,+} children 


18. They share 
Re allatmonts of 
respective 
mothers. 
So Gautama di- 
rects. 


17. But, if 
there be daugh- 
ters, a trifle only 
istobe given tothe 
grand-daughters. 

So Manu. 


of different mothers, and unequal in number, shares 
should be allotted to them through their mothers, as 
directed by Gautama : “ Or the partition may be accord- 
ing to the mothers: and a particular distribution may 
be made in the respective ae 


17. But ifthere be daughters as well as daughter’s 
daughters, a trifle only is to be given to the grand- 
daughters. So Manu declares: “ Even to the daughters 
of those daughters, something should be given, as may 
be fit, from the assets of their maternal grandmother, 


on the score of natural affection.”§ 


18. In default 
of those grand- 
daughters; the 
sons of daughters 
inherit : as hint- 
ed by Narada. 


19. After them, 
the male issue 
succeeds. 

‘This 1s confirm- 
ed by Manu. 


18. On failure also of daughter’s daughters, the 
daughter’s sons are entitled to the succession. Thus 
Narada says, “ Let daughters divide their mother’s 
wealth ; or, on failure of daughters, their male issue.”’|| 
For the pronoun refers to the contiguous term 
“ daughters.” 


19. Ifthere be no grandsons in the female line, 
sons take the property : for it has been already declared, 
“the [male] issue succeeds in their default.” Manu 
likewise shows the right of sons, as well as of daughters, 
tn their mother’s effects: “ When the mother is dead, 


let all the uterine brothers and the uterine sisters equally divide the 
maternal estate.”** 


ANNOTATIONS. 


16. Children of different mothers, and unequal in number-}] Where the daughters 
were numerous, but are not living; and their female children are unequal in number, 


one having lefta si 


le daughter; anotber, two; and a third, three ; how shall the 


maternal grandmother's property be distributed among her grand-daughters ? Having put 


gran 
18. 


‘¢ Their male issue.” 


this question, the author reminds the readers of the mode of distribution ofa paternal 
father’s estate among his grandsons. (C. 1. Sect. 5.) Subodhinf. 


Several variations in the reading of the last term are 


noticed in the commentary of Bélam-bhatfa: making the term either singular or plural, 
and putting it in the first or in the seventh case. He deduces, however, the same 
meaning from these different readings. 

The pronoun refers to the contiguous term.) Jimuta-vahans, citing this passage 
for the succession of sons rather than of grandsons, seem to have understood the pronoun 
as referring to the remoter word ‘ mother.’ See Jimuata-vahana. C, 4. Sect. 2 § 13. 


19; 


Let all the uterine brothers......... equally divide.”] In the Kalpataru the 


text is read “let all the sons by the same mother divide :” sarve putrak sahodarah in- 
stead of saman sarve sahodaral. 


* Vide § 10 & 12. 
Mann, 9. 193. 


Gautama, 28. 15. 


+ BAlam-bhatta. 
| Narada, 13. 1. 


Y&jiavalkya, 2. 118, Vide supra, C, 1, Sect. 3.4 12. ** Manu, 9. 192, 


20. 


20. Exposition 
of the text. The 
brothers & sisters 
do not share to- 
gether ; but suc- 
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‘ All the uterine brothers should divide the maternal estate 


equally ; and so should sisters by the same mothers.’ 
Such is the construction : and the meaning is, not that 
‘ brothers and sisters share together ;’ for reciprocation 
is not indicated, since the abridged form of the conjunc- 
tive compound has not been employed : but the con- 


ceaayely: junctive particle (cha) is here very properly used with 
reference to the person making the partition ; as in the example, Deva- 
datta practises agriculture, and so does Yajnadatta. 


_ 21. No deduc- 21. “Equally” is specified (§ 19) to forbid the 
oe the eldest allotment of deductions [ to the eldest and s0 forth. ] 
"The whole blood *L be whole blood is mentioned to exclude the half 
excludes the half blood. 
blood. 
22. But, though springing from a different mother, the daughter 
29. The step- of a rival wife, being superior by class, shall take 


the property of a childless woman who belongs to an 
inferior tribe. Or, on failure of the step-daughter, her 
issue shall succeed. So Manu declares : “ The wealth 
of a woman, which has been in any manner given to 
her by her father, let the Brahman{ damsel take ; or 


let it belong to her offspring.’* 
ANNOTATIONS. 


20. Since the abridged form of the conjunctive compound has not been Smbayet 
Nouns coalesce and form a single word denominated dvandva or he de compound, 
when the sense of the conjunctive particle (cha ‘and’) 1s denoted. Panini, 2. 2. 29. 
Vide supra Sect, 3. § 2. 

The import of the particle, here intended, is either reciprocation (itaretara) ex- 
plained to be the union, in regard to a single matter, of things specifically different, but 
mutually related, and mixed or associated, though contrasted ;’ or it is cumulation 
(anrsehers) explained as ‘the union of such things, by an association, in which contrast 
is not marked.’ The other senses of the conjunctive particle are assemblage (samuch- 
chaya) or ‘ the gathering together of two or more things independent of each other, but 
assembled in idea with reference to some common action Or circumstance ;’? and superad- 
dition (anvAchaya) or ‘ the connexion of a secondary and unessential with a primary and 

rincipal one, through a separate action or circumstance consequent to it.? In the two 
ast senses of the conjunctive peas there is not such a connexion of the terms as 
authorizes their coaliation to form acompound term. Kaiyafa, Padamanjarf, &c. 


If reciprocation, as above explained, were meant to be indicated in the text of 
Manu (§ 19.), the word bhrati “ brother” would have been used, inflected, however, in 
the dual number to denote ‘ brother and sister’ (Panini, 1. 2. 68.); orelse ‘ children,’ 
or some generic term, would have been employed in the plural (Panini, 1. 2. 64). But 
the text is not so expressed. Consequently reciprocation is not indicated. Subodhinf 
and Balam-bhatta. 

The conjunctive particle is here very properly used.] ‘It is employed in one of the 
acceptations, which do not admit of nouns coalescing in a compound term: namely in 
that of superaddition, asin the example which follows. ‘D. practises agriculture; 
and so does Y.” ‘ Brothers share equally ; so do sisters.’ 


With reference to the person making the partition.] ‘ Another reading of this 
passage is noticed in the commentary of Balam-bhatta: “ with the import of superad- 
dition relatively to the person who makes the partition ;” vibhaga-kartttven’4uvachayen 
"api, instead of vibhaga-kartiv’anvayen’api. 


* Manu, 9. 198, 


daughter may in- 
herit, if she be of 
a superior tribe, 

So Manu de- 
clares. 
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28. The mention of a Brahmant{ includes any superior class. 
93. This in- Hence the daughter of a Kshatriyé wife takes the 
tends any supe- goods of a childless Vaicy4 : [and the daughter of a 
rior trive. Br&hman{, Kshatriy& or Vaicy4 inherits the property 
of a Cadré.*] 


24. Qn failure of sons, grandsons inherit their paternal grand- 

24. After sons, mother’s wealth. For Gautama says, “They who 
grandsonsinherit. share the inheritance, must pay the debts :’f and the 
grandsons are bound to discharge the debts of their paternal grand- 
mother ; for the text expresses “ Debts must be paid by sons and 


son’s sons.” { 


95. Next the 
husband andother 
heirs, as above- 
mentioned. 


25. On failure of grandsons also, the husband 
and other relatives abovementioned|| are successors to 
the wealth. 


26 On occasion of treating of woman’s property, the author adds 


26. A passage 
of Yajfiavalkya 
concerning an aff- 
anced damsel. 


27. One, 


27. Interpreta- 
tion of the text. 
One, whobetroths 
a dameel andafter- 
wards retracts i 
engagement with- 
sat ae. shall be 
fined. 


something concerning a betrothed ; “For detaining a 
damsel, after affiancing her, the offender should be 
fined, and should also make good the expenditure 
together with interest.’§ 


who has verbally givena damsel {in marriage] but 
retracts the gift, must be fined by the king, in propor- 
tion to [the amount of] the property or [the magnitude 
of] the offence; and according to [the rank of the 
parties, their qualities,{ and] other circumstances. This 
is applicable, if there be no sufficient motive for retract- 
ing the engagement. But, if there be good cause, he 
shall not be fined, since retraction is authorized in such 


a case. “ The damsel, though betrothed, may be withheld, if a preferable 
suitor present himself.”** 


28. Whatever has been expended, on account of the espousals, 


28. The ex. 
penses incurred 
must be made 
good. 


by the [intended] bridegroom, Jor by his father, or 
guardian,t+] for the gratification of his own or of the 
damsel’s relations, must be repaid in full, with interest, 
by the affiancer to the bridegroom. 


ANNOTATIONS. 


93. Hence the daughter of a Kshatriya wife takes the goods of a childless 
Vaigya.] This inference is contested by Criktshna in his commentary on the Daya- 
bhaga of Jimita-vahana. 


24. The 


grandaons are bound to discharge the debts | ‘ Since one text declares 


them liable for the debts; and the other provides, that the debts shall be paid by those 
who share the inheritance ; it follows, that they share the heritage. Subodhin{, &c. 


~ Subodhinf and Balam-bhatta. 


| § 9—11. 


** Yajfiavalkya, 1. 65, 








+ Gautama, 12. 32 
§ YAjtiavalkya, 2.147. 
t+ Baélam-bhatta. 


t Yajfiavalkya, 2. 50, 
 Balam-bhatta. 


Hg 
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29. Should a damsel, any how affianced, die betore 
the completion ofthe marriage, what is to be done in 
that case? The author replies, “If she die [after troth 
plighted,] let the bridegroom take back the gifts 
fini as. divected which he had presented ; paying however the charges 
by Yajiiavalkya. | on both sides(a).”* . 


30. Ifa betrothed damsel die, the bridegroom shall take the rings 

30. Exposition and other presents, or the nuptial gratuity, which had 
of the text. been previously given by him [to the bride,| “ paying 
however the charges on both sides :” that is, clearing or discharging the 
expense which has been incurred both by the person who gave the 
damsel and by himself, he may take the residue. But her uterine 
brothers shall have the ornaments for the head, and other gifts, which 
may have been presented to the maiden by her maternal grandfather, 


29. If the be- 
trothed damsel 
die, the bride- 
rroom’s presents 
are returned to 


or her paternal uncle,f] or other relations ; as well as the property, 


which may have been regularly inherited by her. 
“The wealth of a deceased damsel, let the uterine brethren 


says : 


themselves take. 


For Baudhayana 


On failure of them, it shall belong to the mother; or, 


if she be dead, to the father.”t 


ol. 
31. A husband, 


in distreas, using 
his wife’s — pro- 
perty, is not liable 
to make it good. 

So Yajfiavalkya 
declares. 


It has been declared, that the property of a woman leaving 


no issue, goes to her husband. The author now shows, 
that, in certain circumstances, a husband is allowed 
to take his wife’s goods in her life-time, and although 
she have issue: “ A husband is not liable to make good 
the property of his wife taken by him in a famine, or 
for the performance of a duty, or during illness, or 
while under restraint.” 


32. Ina famine, for the preservation of the family, or at a time 


32. Explanation 
of the passage. 


when areligious duty must indispensably be performed, 
or in illness, or “during restraint” or confinement in 


prison or under corporal penalties, the husband, being destitute of other 
funds and therefore taking his wife's property, is not lable to restore 
it(b). But, if he seize it in any other manner | or under other circumstan- 
ces,} he must make it good. 


ANNOTATIONS. 
29. Any how affianced.} By a religious rite, or by taking of hands, or in any other 
manner. BAlam-bhatta. 


30. Clearing or discharging.] The common reading of the passage is viganya 
 sccounting ;” but Balam-bhafta rejects that reading, and substitutes vigamya “ remov- 


ing” or ‘ discharging.’ 
He may take the residue.] The meaning is this: after deducting from the damsel’s 
roperty, the amount which has been expended by the giver or acceptor of the maid, or 
by their fathers or other relations on both sides, in coutemplation of the marriage, let 
the residue be delivered to the bridegroom. Subodhini. 
32. Is not liable to restore it.] He is not positively required to make it good. 
BAlam-bhatta. 


* YAjfiavalkya, 2. 147. 
(a) See 1 Strange, H. L. 38,—Za, 











+ Balam-bha‘ta. t Yajiiavalkya, 2. 148. 
(4) Sce 2 Strange, H, L. 22, 23,— 
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33. The property of a woman must not be taken in her life-time 
33. No other PY aby other kinsman or heir but her husband : since 
pe but her punishment is denounced against such conduct : 
husband, maytake (“Their kinsmen, who take their goods in their life- 
ne ang me, a virtuous king should chastise by inflicting the 
Manu denounce PUnishment of theft:’*) and itis pronounced an of- 
punishment a- fence; “Such ornaments, as are worn by women dur- 
gainst the offen- ing the life of their husband, the heirs of the husband 
der. shall not divide among themselves : they, who do so, 
are degraded from their tribe.’'t 


34. <A present made on her husband’s marriage to another wife 

34. A present has been mentioned as awoman’s property (§ 1.) The 

on occasion of a author describes such a present . “ Toa woman, whose 

second marriage husband marries a second wife, let him give an equal 

described by Y4j- sum, [as a compensation] for the supersession, provid- 

fiavalkya. ed no separate property have been bestowed on her : 
but, if any have been assigned, let him allot half(a).”} 


35. She is said to be superseded, over whom a marriage is con- 
95. Interpre- tracted. To a wife so superseded, as much should be 
tation of thetext. given on account of the supersession, as is expended 
[in jewels and ornaments, or the like,§] for the second marriage: pro- 
vided separate property had not been previously given to her by her 
husband ; or by her father-in-law. But, if such property had been al- 
ready bestowed on her, half the sum expended on the second marriage 
should be given(b). Here the word ‘half’ (arddha) does not intend an 
exact moiety. So much therefore should be paid, as will make the 
wealth, already conferred on her, equal to the prescribed amount of 
compensation. Such is the meaning, 








SECTION XIL 





On the Huidence of a Partitron(c). 
1. Having thus plained partition next 


- proved in 
is denied, the fact 


35. Here the word half 


in the original text, is not ~~ Cywo pry ar aes wed. 

but it is masculine and si_ ra. 1. 1, 2. 17) Subodhinf. 
Balam-bhatta, citing a passage of the to prove that arddha in the 
masculine signifies half ; interprets the ano n the Amara-Kosha (1. 1. 2. 17.) 
vor 2 Laake maseuline and 1 sense of molefy. He therefore 


" ‘half? as employed in the 


ALAUY wr asannre 


ee TT th 1 oN ee ae Sr 


* Narada, as cited by Balam-bhatta; but not found in his institutes, 

+ Manu, 9. 200. Vide supra. C. 1. Sect. 4. § 19. t Yajavalkya, 2. 149. 
4lam-bhatta. (a) See 1 Morl. Dig. 259.—Az. 
See 1 Strange, H. L. 53,—Zd7. (c) See 2 Strange, H. L, 394, 396.—La, 
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dence of partition of itmay be ascertained by the evidence of kinsmen, 
if doubted. relatives and witnesses, and by written prvof, or by 
separate possession of house or field.”* 


2. If partition be denied or disputed, the fact may be known and 

9. Explanation certainty be obtained by the testimony of kinsmen, 

of the text. relatives of the father or of the mother, such as mater- 

nal uncles and the rest, being competent witnesses as betore described -F 

or by the evidence of a writing, or record of the partition. It may also 
be ascertained by separate or unmixed house and field. 


3. The practice of agriculture or other business pursued apart 
3. Other proofs from the rest, and the obscrvance of the five great 
of separation are sacraments{ and other religious duties performed 
stalcd by Narada. separately from them, are pronounced by Narada to be 
tokens of a partition. “Ifa question arise among co-heirs in regard to 
the fact of partition, it must be ascertained by the evidence of kinsmen, 
by the record of the distribution, or by separate transaction of affairs. 
The religious duty of unseparated brethren is single. When partition 
indeed has been made, religious duties become separate for each of 
them.’§ 


4. Other signs of previous separation are specified by the same 

4, Andagain author : “ Separated not unseparated brethren may 
in a subsequent reciprocally bear testimony, become sureties, bestow 
passage, vifts, and accept presents. - 


ANNOTATIONS. 


9, * Ry the testimony of kinsmen.”] Or rather strangers belonging to the same 
tribe with the parties, (7's hast 

3. “ By the record of the distribution.”] Another reading is noticed by Bilam- 
bhatta : “ by occupancy or by a writing ;” bloga-lechhyena mstead of bhaga-lechhyena, 
See Jimita-vahana, ©. 14. § 1. 


* YAjfiavalkya, 2.150. + In the preceding book on Evidence, 
§ Narada, 13.— 36, 37. || Narada, 13. 39 
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+ Manu, 3. 69. 
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PREFACE. 


THE translation of the following Treatise on the Hindi Law of 
Inheritance was commenced, during a study of the Sanskrita language 
and Hindt Law; and although sometime ago completed, the publica- 
tion has been unavoidably retarded, by circumstances connected with. 
the performance of official duty. 


Of the Treatise itself, Mr. H. Colebrooke in the preface to his 
translation of the Daya-Bhaga and Mit&kshara, has observed: “ An 
original Treatise by Cri Krishna Tarkaélankéra, entitled Déya-Krama- 
Sangraha, contains a good compendium of the law of inheritance, ac- 


cording to Jimita-Vahana’s text, as expounded in his commentary of 
the Daya-Bhaga.” 


The publication of the original, will be sufficiently justified by 
this high authority, and under the sanction of it, the Translation was. 
undertaken. 


Of the necessity of a careful and diligent study of the law of 
inheritance, the learned gentleman above mentiuned, has justly re- 
marked: “ In proportion as the law of succession is arbitrary and 
irreducible to fixed and general principles, it is complex, and intricate 
in its provisions, and requires on the part of those entrusted with the 
administration of justice, a previous preparation by study ; for its 
maxims cannot be rightly understood, when only hastily consulted as 
occasions arise. 


Under an impression, thorefore, that advantage may be derived 
from the publication of a Compendium on this subject, unembarrassed 
by argumentative discussion, and unencumbered by lengthened dis- 
quisition, this Work is offered, for the purpose of affording assistance to 
those entrusted with the due administration of justice in the Province 
of Bengal, who by want of leisure, or other causes, are debarred from 
an attentive perusal of the admirable translation of the elaborate work 
of Jimfiita-Vahana, or from a recourse to the original. 


Should it however, serve but as a guide to the study of either :— 
should the English judicial officer through its aid, be better enabled to 
determine the accuracy, and in consequence, more readily to detect 
the fallacy of an opinion delivered by the Pandit of his Court, the 
time devoted to this publication, will not have been spent in vain. 


The mere labour of translation has been comparatively insignificant, 
the Treatise being short, and the style of the original, simple and easy. 


A Tabular Sketch, exhibiting the successors to the property of 
one deceased, and the order in which they are respectively entitled to 
inherit, has been added to the first Chapter. ‘The numbers affixed in 
the Table, correspond with those of the marginal notes, in that Chap- 
ter :—an arrangement, by which it was intended to facilitate reference. 


The versions of the texts of the divine Legislator, and of the 
Sages of Antiquity, cited in this Treatise, have been adopted from the 
works of Sir William Jones and Mr. Henry Colebrooke. 


DAYA-KRAMA-SANGRAHA. 


AN ORIGINAL TREATISE 
ON THE HINDU LAW OF INHERITANCE. 
CHAPTER I. 


ON THE ORDER OF SUCCESSION TO THE ESTATE OF A DECEASED MAN. 
SECTION I. 
Right of Succession by the Son, Grandson, and Great-grandson. 


Order of succes- 1. The order of succession to be observed by heirs 
BION: in regard to the property of a deceased man,is as follows : 


2. First, his legitimate son succeeds in conformity with this text. 

1. Son « After the death of the father and mother, the bre- 

es thren being assembled, must divide equally the pater- 

nal estate : For they have not power over it, while their parents live,’* 

and other texts of a like import which declare the right of the son to 
succeed on the decease of the father. 





* Manu, 9, 104, 
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3. In default of the son, the grandson takes the inheritance ; and 

9. Grandson. failing him the great grandson. But a grandson(D) 

3. Great-grand- whose father(B) is dead, and a great-grandson(F) whose 

aon. father(E) and grandfather(C) are dead, participate 

equally in the inheritance with the son(A)* for they without distine- 

tion confer equal benefits on the deceased owner of the property, by 
the presentation to him of funeral offerings at solemn obsequies. 


4. But during the life-time of their parents, neither the grandson, 
nor the ibaa emer are entitled to the inheritance, since they do 
not confer any benefits on the deceased by the presentation of the 
funeral offering at solemn obsequies. 


——~smmeanmes 


SECTION 2. 





Widow's right of Succession. 


eremeeniasnay 


1. In default of the grandson and great-grandson, the widow 
4. Widow succeeds to the estate, in conformity with the text of 
Yajnavalkya. “The wife and the daughters, also 
both parents, brothers likewise and their sons, gentiles, cognates, a 
pupil and a fellow-student: On failure of the tirst among these, the 
next in order is indeed heir to the estate of one who departed for 
heaven, leaving no male issue. This rule extends to all classes.” 


Rule to be ob- 
served by the 2. Here however, a particular rule is to be 


widow in regard 
to the estate of observed. 


her deceased hus- 
band. 

3. The wife is only to enjoy the estate of her deceased husband 
—she must not make a gift, mortgage, or sale of it.—So, K4étyayana 
declares, “ Let the childless widow preserving unsullied the bed of her 
lord, and abiding with her venerable protector, enjoy with moderation 
the property until her death. “ After her, let the heirs take it.” 


ee Nt = arn te nme 








ae 


* Owner 
died, leaving 
3 Sons. 
| B C 
Son. Son. Son. 
(living.) (dead.) a 
D E 
Grandson. Grandson. 
(living.) — 


Great-grandson. 
(living.) 
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4, “ Abiding with her venerable protector,” that is, having settled 
with her father-in-law, in her husband’s family, let her so long as she 
lives, enjoy her husband’s estate, and not (as she is entitled to do with 
her peculiar property,) make at will a gift, mortgage, or sale of it. 


5. On her decease, those daughters who would be entitled to the 
succession in default of the wife, take the estate; and not the kinsmen, 
who by reason of their inferiority to the daughters, and the rest of the 
heirs, cannot obstruct their claim. Thus itis written in the “ Déna 
Dh&rma :” “ For women, the heritage of their husbands is pronounced 
applicable to use.—Let not women on any account make waste of their 
husband’s wealth.”—This use even should not be made by wearing 
delicate attire, or indulging in other luxuries : but since a widow bene- 
fits her husband by the preservation of her body, the use of property 
for the attainment of this object is permitted.—In like manner, she 
may make a gift or other disposal for the sake of completing the funeral 
rites of her husband. Accordingly the expression “ waste,” 1s particular- 
ly made use of in the text above cited, and in other texts likewise. 
“Let not women make waste.” By “waste,” is meant expense unpro- 
ductive of benefit to the owner of the property. 


6. But, if the widow be unable to subsist otherwise, she may 
mortgage the property ; and, if even then unable, she may sell it. 


7. She should give to the paternal uncles, and to the other rela- 
tions of her husband, presents in proportion to the wealth, for the 
sake of his funeral rites; Vrhaspati has ordered it by the following 
text. With presents offered to his manes, and by pious liberality, let 
her honour the paternal uncles of her husband; his spiritual pastor, 
and daughter’s sons, the children of his sisters, and his maternal uncles ; 
also ancient and unprotected persons, and females of the family.” By 
the term “ paternal uncle,” is meant any relation of her husband in- 
cluded within the degree of relationship termed “Sapinda.” The term 
“ daughter's sons,” relates to the progeny of her husband’s daughter. 
By “sister’s sons,’ the descendants of her husband’s sister’s son are 
indicated. ‘“ Maternal uncles,” that isthe maternal uncles of her hus- 
band. On these and on the others should she bestow presents, and not 
on the members of the family of her own father, while these persons 
are living, for then the specification of “paternal uncles,” and the rest 
would be superfluous.— With their consent, however, she may make gifts 
to the kindred of her own father and mother, as declared by N4rada. 
“When the husband is deceased, his kin are the guardians of his child- 
less widow.—In the disposal of the property and care of herself, as 
well as in her maintenance, they have full power. But if her husband’s 
family be extinct, or contain no male, or be helpless, the kin of her own 
father are the guardians of the widow, if there be no relations of her 
husband within the degree of a Sapinda.”—“In the disposal of pro- 
perty,” that is by gift, &c., the wife is liable to the control of the family 
of her husband, after the death of her husband and on failure of 
sons ;—So it is declared in the Daya-Bhaga. In the present time a 
widow is exclusively of the same class with her late husband, since 
marriage with a woman of unequal class is prohibited during the Kali, 
or iron age. 
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SECTION 3. 


On the right of the Daughter. 


1. In default of the wife, the daughter next succeeds in conformi- 


5. Daughter. 


ty with the following text of Devala, (and other texts 
likewise.) “ His own maiden daughter, born in holy 


wedlock, shall like a son take the inheritance of him who dies with- 


out male issue.” 


“ His own,” that is of the same tribe; “ Born in holy 


wedlock,” legitimate. 


2. The unmarried daughter is first entitled to the succession. 


First the un- 
married daughter. 


Parfsar& declares, “Let a maiden daughter take the 
heritage of one who dies leaving no male issue; or, if 
there be no such daughter, a married one shall inherit. 


3. The following special rule must be here observed, namely, that, 


if a maiden daughter in whom the succession had once vested, and who 
was subsequently married, should die without having borne issue, the 
married sister who has, and the sister who is likely to have male issue, 


inherit together the estate which had so vested in her. 


It does not 


become the property of her husband or others, fortheirrightis exclusively 
to a woman's separate property (Stri-dhana.) 


4. But, if there be no maidendaughter, then the daughter who 


And inher de- 
fault, the married 
daughter who has, 
and the married 
daughter who is 
likely tohave male 
issue : failingone, 
the other succeeds. 


has, and the daughter who is likely to have male issue, 
are together entitled to the succession, and on failure 
of either one of them, the other takes the heritage in 
conformity with the text of Parasara above cited :—also 
the text which says “ Being of equal class, and married 
to a man of a like tribe, and being virtuous and 
devoted to obedience, she [namely, the daughter] 


whether appointed or not appointed to continue the male line, shall take 
the property of her father who leaves no son, [nor wife ;]” and because 
both descriptions of daughters [appointed, or not appointed] confer 
without distinction benefits on the deceased owner, by presenting to 
him through their sons funeral oblations at solemn obsequies. 


5. The doctrine maintained by Dikshita, and respected by the 
author of the D&ya-bh4ga, namely, That in default of 
daughters having, and daughters likely to have male 
issue, daughters who are barren, or widows, destitute 
of male issue, are incompetent to take the inheritance, 
notsucceed tothe because they cannot benefit the deceased owner by 
a offering [through the medium ofsons] the funeral obla- 
tion at solemn obsequies, should be understood. 


But daughters 
who are barren, 
and widows with- 
out male issue, do 
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SECTION 4. 
On the right of the Daughter's Son. 


1. In default of all daughters [who are entitled to succeed,] the 

G. Nanchtaw. Gaughter’s son takes the inheritance according to the 

Si. wary av the daughter’s son take the whole estate of 

his own father who leaves no [other] son; and let him 

offer two funeral oblations ; one to his own father, the other to his ma- 

ternal grandfather,’* and other texts of alike import. “Of his own 

father,” here means his mother’s father.f Leaving “no [other] sons,” 

is here used indefinitely to signify a failure of heirs, including the 

daughter, otherwise it would contradict the text of Yajnavalkya, “The 
wife and daughters, &c.” [Sec. ii. § i.] 


2. Theopinion maintained by Govinda Raja, namely, That on 
failure of a son, [grandson and great-grandson] the daughter's son is 
entitledto the inheritance notwithstanding the existence of the daughter, 
is consequently refuted by the text above quoted. 


3. The followers of the Maithila school assert, that the daughter’s 
son is entitled to the heritage after the whole of the 
heirs enumerated in the text of Yajnavalkya just alluded 
to, and in other various texts. Thisis wrong; for since a series of heirs 
is recounted, ending with the king, whose demise never occurs, it must 
necessarily result that thedaughter’s son could not obtain the inheritance 
at all, and the texts declaratory of his right would then be irrelevant. 


Opinion refuted. 


SECTION 5. 
On the Father's right of Succession. 


1. If there be no daughteyr’s son, the father is next entitled to the 
succession in conformity with the text of Katydyana, 

fe eRe who says: ‘In the case of disjoined parceners, on 
failure of a son, the father obtains the wealth,’ and also, because he 
(the father) confers benefits on the deceased owner by the presentation 
of two funeral oblations (namely, to his own father and grandfather) 





* Manu, 9. 132. 
+ Deceased owner. 
aa a 


Daughter’s husband. 


Popes amy 


Son. 





H2 
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in which the deceased owner participates. V&chespati Micra, (and 
others) by adopting a different reading in this text of Vishnu, “The 
wealth of him who leaves no male issue, goes to his wife: on failure of 
her, it devolves on daughters : if there be none, it belongs to the father: 
if he be dead, it appertains to the mother,” namely, “If there be none, 
-it belongs to the mother, and if she be dead, it appertains to the 
father,” have declared the mother’s right of sugcession to precede that 
of the father. 

2. This is not correct ; for the reading established by the original 
text of Vishnu, is the reverse [of that which they have adopted] namely, 
“ If there be none, it belongs to the father, if he be dead, it appertains 
to the mother.” It has also been thus transcribed by all authors ;— 
Besides the other reading is at variance with the text of K&aty&yana 
above cited ; and further, since the superiority of the male is deduced 
from the following part of a text of Manu, “In a comparison between 
the male and female sex, the male is pronounced the superior,*” it is 
most conformable to the intention of the law that the father’s right of 
succession should precede that of the mother. 


SECTION 6. 


On the Mother's right of Succession. 


1. In default of the father, the succession devolves on the mother, 
in conformity with the text of Vishnu above quoted 

8. Mother. «If he be dead, it appertains to the mother,” &c. 
[Sec. v.§ 1.] 

2. Vrhaspati also says, “ Of a deceased son, who leaves neither 
wife nor male issue, the mother must be considered as heiress, or by 
her consent the brother may inherit :” for the mother confers benefits 
on the deceased owner by the birth of his brother, who offers three 
funeral oblations to the father, grandfather, and great-grandfather of 
the deceased owner in which he participates. 


SECTION 7. 


On the Brother's right of Succession. 


ESS 


1. On failure of the mother, the succession goes to the uterine or 

9. Brother lst whole brother, who offers three funeral oblations to 

uterine. the father, grandfather, and great-grandfather of the 
deceased owner, in which he participates. 

9. Ifthere be no uterine or whole brother, the half brothers of the 

Failine himthe Same class with the deceased are entitled to the succes- 

half brother. sion, since they also offer three funeral oblationsto the fa- 


* Manu, 9, 35. 
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ther and the other ancestors abovenamed of the deceased owner in which 
he participates, and because the text of Y4jiiavalkya specifies, “ Both pa- 
rents, brothers likewise,” [Sec. ii. § i.] the succession devolves on sons 
born of a different mother, for they are begotten by the same father. 


3. Hence if there are two brothers, the one uterine, and the other 
a half brother, and both were unassociated with the deceased owner, 
the uterine brother exclusively takes the wealth of his uterine brother 
in conformity with the text. “ An uterine brother shall thus retain or 
deliver the share of his uterine relation.” 


4. Where an associated half brother, and an unassociated whole 
brother are the competitors for the succession, it devolves equally on 
both of them in conformity with the text. “A half brother being 
again associated may, take the succession.” 


5. Where uterine and half brothers compete, and both were as- 
sociated with the deceased, the associated whole brother exclusively 
takes the inheritance, for in this case he possesses a double title [name- 
ly, his being uterine, and also associated,] in conformity with the text. 
“A re-united [brother] shall keep the share of his re-united [co-heir] 
who is deceased.” 


6. The same order of succession must likewise be observed in 
the case of nephews of the whole and nephews of the half blood. 


SECTION 8. 


On the Nephew’s right of Succession. 


_— 


1. In default of brothers, the brother's son of the whole blood is 

10. Brother’s ‘he successor, and not a nephew of the half blood 

aa who confers less benefits compared with the brother's 

son of the whole blood, since the mother and grand- 

mother of the deceased owner do not participate in the oblations 

presented by the nephew of the half blood to the father and grand- 
father [of such deceased owner.* | 





F B 
* Grandfather. (Grandmother.) 
| 


hk A 
Father (Mother.) (Contemporary wife-) 
= aan | Be 





——— 


Deceased owner + whole brother + half brother 
"5 
D 


Son. Son. 

Here the mother, (A) and grandmother (B) of the deceased owner (C) do not par- 
ticipate in the oblation, which the nephew (D) of the half blood is bound to offer to his 
grandfather (E) and gee aanaeles (F), since his (the nephew’s) (D’s) descent m the 

~ —* jine is derived from a different family, 
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2. The participation of a mother, a grandmother, and great- 
irae in the funeral oblations presented by the oblator to the 
ather, grandfather, and great-grandfather respectively, is recounted in 
the following passage of scripture. “The mother participates in the 
funeral oblation made to the manes of her husband: So also do the 
grandmother, and great-grandmother” [participate in oblations made to 
the grandfather and Prost sraniisther 


3. Among brother's sons associated and unassociated, all of the 
whole blood, the succession devolves exclusively on the associated 
brother’s son. 


4. In like manner, in the case of associated and unassociated 
brother’s sons, all of the half blood, the succession devolves on the 
associated brother’s son of the half blood. 


5. But if the son of the whole brother were unassociated, and the 
son of the half brother associated, then they both inherit together. 


6. Where however two nephews were either associated, or un- 
associated with the deceased, one of the whole, the other of the half 
blood, then in both instances the succession devolves on the nephew 
of the whole blood. 


SECTION 9. 


On the right of the Brother’s Grandson. 


1. I£fthere be no brother’s son, the brother’s 
grandson is heir, both, because he presents one funeral 
oblation, [namely, to the deceased owner’s father, i. e., 
his own great-grandfather] in which the deceased owner participates,* 
and because he is within the degree of relationship, termed “ Sapinda.” 


ti. Brother’s 
grandson. 


2. But brother’s great-grandsons do not inherit, since they con- 
fer no benefits, because they stand in the fifth degree of relationship 
to the father of the deceased owner. 


3. Here likewise the distinction of the whole blood, and of the 
half blood, as in the instance of brother's sons must be observed. 





* Father. 
| 


Deceased Owner. + Brother. 


Son. 


Grandson, 
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SECTION 10. 
On the right of the Father’s Daughter's Son, and of other Heirs. 


1. Qn failure of the brother’s grandson, the succession goes to 
the father’s daughter's son, for he presents three 
funeral oblations, namely, to the father, paternal grand- 
father, and paternal great-grandfather of the deceased 
owner, i.e, to his own maternal grandfather, maternal great-grand- 
father, and maternal great great-grandfather. (According to Ach&rya 
Chiidémani, the son of the proprietor’s own sister, and the son of his 
half sister, have an equal right of inheritance). 


2. In default of the father’s daughter's son, the brother’s daugh- 

13. Brothers ‘ters son succeeds, for he presents two funeral cakes in 

daughter’s son. which the deceased owner participates, namely, to his 
(the owner's) father and paternal grandfather. 


3. Failing him, the paternal grandfather is the successor, for as 
14. Paternal the father is entitled to succeed on a failure of the 
grandfather. heirs of the deceased owner ending with the daughter’s 
son, so by the rule of analogy the succession devolves 
on the grandfather in default of heirs down to the father’s daughter’s 
son ; and because he presents one oblation (namely, to the owner's 
paternal great-grandfather, i. e., his own father) in which the deceased 
owner participates. 


4. In default of the paternal grandfather, the paternal grand- 
15. Paternal mother is heir, according to the text of Manu,* “ Of 
Aan daeiee: a son dying childless, {and leaving no widow,] the 
7 [father, and] mother shall take the estate, and the 
mother being also dead, the paternal [grandfather, and] grandmother 
shall take the heritage, [on failure of brothers and nephews.”] <As the 
mother succeeds on the death of the father, so by the rule of analogy 
the succession devolves on the paternal grandmother in default of the 
paternal grandfather. 


5. Failing the paternal grandmother, the uncle succeeds, for he 
16. Uncle presents two oblations to the paternal grandfather, 

and great-grandfather of the deceased owner, (1. e., his 
own father and grandfather,) in which the said owner participates. 


6. In his default, the succession devolves on the uncle’s son, for 
he [also like his father] presents two oblations in 
which the deceased owner participates, namely, to the 
owners paternal grandfather, and paternal great-graridfather, [i. e., his 
own paternal grandfather, and great-grandfather. } 


12.‘ Father’s 
Daughter’s son. 


17. Uncele’s son. 





 aminenaanmal 





* Manu, Chap. 9, y. 217, 
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7. Failing him, the uncle’s grandson succeeds, for he presents 
18 one oblation, namely, to the paternal grandfather of 

grandson. the deceased owner, fi. e., his own paternal great-grand- 

father] in which the said owner participates. 


Uncle’s 


8. Failing the uncle’s grandson, the succession devolves on the 
Grand grandfather's daughter's son, because he presents two 


19. e . 
father’s daugh- Oblations in which the decéased owner participates, 
ter’s son. namely, to the owners paternal grandfather, and 


paternal aL ure ene e., his own maternal grandfather, and ma- 
ternal great-grandfather.] Notwithstanding the grandfather's daughter's 
son, (19) who presents two oblations in which the deceased owner partici- 
ntes, confers greater benefits than the uncle’s grandson, (18) who presents 
hae one oblation in which the deceased owner participates, yet never- 
theless the right of succession devolves in the first instance on the uncle’s 
grandson by virtue of his relationship to the deceased owner in the degree 


termed Sapinda. 


9. In default of the paternal grandfather’s daughter’s son, the 


20. Uncle’s 
daughter’s son. 


grandfather, [1 
grandfather. ] 


9\. Paternal 
oreat-grandfa- 
ther. 

99. Paternal 
great-grandmo- 
ther. 


23. Paternal 
grandfather’s bro- 
ther. 

24. His son and 
25. His grand- 
won. 


12. 


26. het 
preat-grandfa- 
ther’s daughter’s 
son, 


uncle's daughter's son succeeds, because he presents two 
oblations, in which the deceased owner participates, 
namely, to the owner's paternal grandfather, and great- 


.e, his own maternal great-grandfather, and great-great- 


10. Then succeed in order the paternal great-grand- 
father, and the paternal great-grandmother, because 
of the deceased owner participating in the oblations 
offered to the paternal great-grandfather, and also by 
reason of the rule of analogy abovementioned. 


1]. Next succeed in order the paternal grandfather’s 
brother, his son, and grandson, for they present one 
oblation, in which the deceased owner participates, 
namely, to the owner's paternal great-grandfather. 


Afterwards the paternal great-grandfather’s daughter's son 


takes the succession, since he presents an oblation, in 
which the deceased owner participates, namely, to the 
owner's paternal great-grandfather, [i.e., his own ma-~ 
ternal grandfather. | 


13. Next the succession devolves on the paternal grandfather’s 


27. Paternal 
grandfather’s bro- 
ther’s daughter’s 
son. 


28. Maternal 
grandfather. 


brother’s daughter’s son, who presents an oblation, 
in which the deceased owner participates, namely, to 
the owner’s paternal great-grandfather, [i. e., his mater- 
nal great-grandfather. | 


14. In his default, the maternal grandfather of 
the deceased owner succeeds. 


15. Failing him, the maternal uncle, his son and grandson, for 


29, Maternal 
uncle, 


these texts of Manu, “ To three [ancestors] must water 
be given at their obsequies; for three is the funeral 


30. His son, & 
31. His grand- 
son. 
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cake ordained,* and “To-the nearest Sapinda the 
inheritance next belongs,t” which declare the right of 
succession to the wealth to take place according to the 


order of proximity of benefits conferred on the deceased owner, propound 
the right of the abovenamed to succeed; and the sole object of the 
introduction of the two texts above cited in a treatise on inheritance 
is to shew that the right, of succession to the estate occurs according to 
the order of benefits conferred on the deceased proprietor: otherwise the 
insertion of these texts in a treatise on inheritance would have been 


useless. 


32. Maternal 
prandfather’s 
daughter’s son. 


33. Maternal 
great-grandfather. 
34. Son. 


35, Grandson. 
36. Great-grand- 
800. 


37. Maternal 
preat-grandfa- 
ther’s daughter’s 
son. 


38. Maternal 
great great-grand- 
father. 

39. Son. 

40, Grandson. 
41. Great-grand- 
son: 


42, Maternal 

reat great-grand- 

father’s augh- 
ter’s son. 


1o. In default of the maternal uncle's grandson, 
the maternal grandfather's daughter’s son succeeds. 


17. Failing him, the maternal great-grandfather, 
his son, grandson, and great-grandson. 


18. In their default, the maternal great-grand- 
father’s daughter’s son succeeds. 


19. Failing him, the maternal great-great-grand- 
father, his son, grandson, great-grandson. 


20. In default of these, the maternal great-great- 
grandfather's daughter’s son succeeds. 


21. On failure of the heirs who present oblations in which the 


Failing all these 
the succession de- 
volves on the 
Sakulyas of dis- 
tant kinsmen. 


Who are of two 
descriptions, des- 
cending and as- 
cending. 


deceased owner participates, the “Sakulya,” (or remote 
kinsman) takes the inheritance according to the text of 
Manu, “Then the distant kinsman shall be the heir, or 
the spiritual preceptor or the pupil, [or the fellow- 
student of the deceased.’’t] 


22. The Sakulya, or remote kindred, is of two 
descriptions, lst descending, and 2d ascending. 


* Manu, 9. 186. + Manu, 9, 187. 
+ Manu, 9, 187. 
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Descending, viz. 23. The first includes the great-grandson’s son, 
sent $ and the rest down to the 3d degree in the descending 
sar danc line. The second intends the great-grandfather’s 


Ascending, viz. : 
aes grand. father, and other ancestors up to the 3d degree in the 


een father, ascending line. 
Cc. 


24. Here the distant kinsmen in the descending line, first obtain 

43. Distant the inheritance, according to their respective order, 
kinsmen in the since the deceased owner partakes of the remainder 
descending line. of the oblations which they present. 


25. In their default, the distant kindred, as far as the third degree 
44. Distant inthe ascending line, inherit in due order: since the 
kinsmen in the decea8ed proprietor participates in the remainder of 
ascending line. § funeral oblations made to his great-great-grandfather, 
and the other ancestors, three in all: and their offspring present oblations 
to those three who are partakers of the remainder of oblations which it 
belonged to the deceased owner to make. The text of Vrhaspati 
declares, “ That where there are many relatives, (Jnatayah) or remote 
kindred, (Sakuly&h) or cognate kindred, (Bandhuv&h) whoever is 
nearest of kin, shall take the wealth of him who dies withot male 
issue.” Propinquity of kin must be considered with reference to the 
greater or less benefits conferred on the deceased proprietor, as is con- 
firmed by (both) the texts already cited above (§ 15.) 


54, Sam4nodakas 26. Ifthere be no distant kindred of this des- 
Ki ae lied cription, the Samanodakas, or kinsmen allied by com- 
Mhutians .e ion libations of water inherit, since they must be con- 


‘by libati fe 
tae ere sidered as comprehended in the term “Sakulya.” 


27. On failure of these, the spiritual preceptor is 


46. Spiritual 
preceptor. the successor. 
28. In default of him, the pupil is heir, for the text of Manu, “or 
7. Pupil the spiritual preceptor, or the pupil,” propounds the 
order in which these persons shall respectively suc- 
ceed. The spiritual preceptor here intended is he who affords religious 
instruction [to his pupil after investing him with the BrAdhmanical 
thread, whence he is so denominated. 


29. On failure of him, the fellow-student of the 
48. Fellow-stu- Vedas, as named in the text of Yajiiavalkya, “a pupil 
dent of the Veda. and a fellow-student.” 


49, Persons 30. In his default, persons bearing the same 
bearing the same family name, being inhabitants of the same village, 
family name. succeed. 


. 


31. On failure of them, persons inhabitants of the same village, 
Failing them. and descended from the same patriarch, are the suc- 
50. Those de- cessors, according to the text of Gautama. “Persons 
scended from. the allied by funeral oblations, family name, and by patri- 
same patriarch. archal descent, shall take the heritage.” 
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32. On failure of all heirs as here specified, Bréhmanas, inhabi- 

51. Brahmanss, tants of the same village, endowed with learning in 

the three Vedas, and other qualities, are the successors. 

Thus Manu says, “ Onjfailure of all those, the lawful heirs are such Brah-. 

manas as have read the three Vedas, as are pure in body and mind as 
have subdued their passions. Thus virtue is not lost.” 


33. In default of them, the wealth goes to the king, excepting, 

52. The king. however, the property of a Brahmana. Thus Manu :* 

“The wealth of a Brihmana shall never be taken [as 

an escheat] by the Hing, this is a fixed law: but the wealth of the 
other classes, on failute of all heirs, the king may take.” 


| 
: ites ae te $4. Failing the duly qualified BrShmana in res- 
Sonal (6 “he pect, to the wealth of a Brahmana, a Bréhmana resid- 
wealth of a Brah- 20g in another village, is the successor, but not the 


maya, and king. This must be understood. 


The goods of 35. The goods of an anchorite, an ascetic, and of a 
a hermit, ascetic, professed student, are taken by the spiritual brother, 
and professed stu- 


dant: the virtuous pupil, and the holy preceptor. 


36. In failure ofthese, the associate in holiness, or person belong- 
Ausseinteanches. me i the same order, inherits. Thus YAéjnavalkya. 
ines: “Theheirs of an hermit, of an ascetic, and of a profess- 
ed stydent are in their order the preceptor, the virtu- 
ous pupil, and the spirtual brother, and associate in holiness.” “ Order,” 
that is the inverse orler; Therefore the preceptor takes the goods c£ 
the professed student: the virtuous pupil those of the ascetic, and the 
spiritual brother and issociate in holiness, that is he who is engaged’ 
in the same pilgrimag(, or sojourns in the same hermitage, those of the 
anchorite. 


37. ‘The professel student is of two descriptions, perpetual and? 
temporary, The preciptor inherits the goods possessed by a perpetual 
student, for he abandoas his father, and the rest making a vow of resid- 
ing for life in his preceptor’s family. But the property of a temporary 
student would be inherited by his father, and other relations, since he 
does not enter on any such vow, and merely attends his preceptor for 
the purpose of instruction. 


* Manu, Chap. 9. v. 189. 
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CHAPTER IT. 


ON THE ORDER OF SUCCESSION 'TO THE PECULIAR PROPERTY 
OF A WOMAN. 


SECTION 1. 
Succession to the neculiar property of a Maiden. 


1. In regard to the property of a maiden, first the uterine bro- 
1. Uterine bro. ther is the successor; in his default, the mother, and 


ther. failing her, the father. Na&rada says, “The wealth of 
2. Mother. a deceased damsel let the uterine brethren themselves 
3. Father. take ; on failure of them, it shall belong to the mother, 


or if she be dead, to the father.” 


2. This relates to wealth other than that which has been given to 
Excepting the the damsel by a bridegroom, for a bridegroom has a 
gifts bestowed Tight to wealth given by himself. The text of Pai- 
by a bridegroom  thinasi recites, “The bridegroom shall take the gratuity 
which he is entit- given by himsclf, and Narada says, “ Let the first bride- 
oe receive groom on his return take back the presents he gave to 
: the damsel, who has since been married: and in case of 
her death likewise, let-him receive back what he gave, after defraying | 
the expences which they have mutually incurred.” 


SECTION 2. 


Definition of the peculiar property of « Married Woman. 


1. The peculiar property of a woman is in the first place defined, 
for the purpose of afterwards describing the order of succession to such 
property when belonging toa married woman. On this subject Narada 
says, “ What was given before the nuptial fire, what was presented in 
the bridal procession, her husband’s donation, and what has been given 
by her brother, or by either of her parents, is termed the sixfold pro- 
perty of a woman.” 


2. Here the number six must not be considered as restrictively 
used ; since it will be hereafter declared that woman’s peculiar pro- 
perty is of many descriptions, Kétyéyana describes a gift before the 
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nuptial fire. “What is given to women at the time of their marriage, 
near the nuptial fire, is celebrated by the wise as the woman's peculiar 
property bestowed before the nuptial fire.” 


3. “The time of their marriage,” that is the time occupied by the 
ceremony, commencing with the performance of funeral obsequies for 
departed ancestors, and concluding with the .(Abhivad, or) prostration 
of the husband at the feet of his wife. 


Property reccived bythe woman during this time is denominated, 
“ Yautaka,” or property given at a marriage, conformably to the meaning 
of the root, “Yu,” which signities to mix, and the mixture here alluded 
to, is that which results from the union by marriage of the man and 
woman, who become as it were one and the same body. The following 
passage of scripture declares. “Her bones become identified with his 
bones, flesh with flesh, skin with skin.” 


5. Vyasa also says, “ Whatever is presented at the time of the 
nuptials to the bridegroom, intending [the benefit of the bride,] belongs 
entirely to the bride ; and shall not be shared by the kinsmen.” 


6. “Intending ;’ That which is given to the bridegroom, delivered 
into his hand, accompanied by an expression of the intention, such as 
“Let this belong to the bride,” and not any thing given without this 
intention ; Such is the meaning. 


7. Therefore the expression of ‘‘ Before the nuptial fire,” occurring 
in the text before cited, and that of “The time of their marriage,” in 
the text since quoted, are both illustrative. Since whatever is delivered 
into the hand of the bridegroom, intending the benefit of the bride, 
becomes her’s, such intention must therefore be considered as the foun- 
dation of her property therein. The mention therefore of the “ bride- 
groom” must be taken figuratively, for wealth delivered into the hand 
of any other with that intention, would equally become the exclusive 
property of the bride. 


8. Katydyana describes a gift presented in the bridal procession. 
“ That again which a woman receives while she is conducted from the 
parental [abode, to her husband’s dwelling] is instanced as the separate 
property of a woman under the name of gift presented to the bridal 
procession.” 


9. The term “ parental,” being derived froma compound expression, 
of which only one part is retained, the presents which she receives from 
the family of either her father, or mother, while proceeding to the house 
of her husband, are gifts presented in the bridal procession. 


10. “ Her husband’s donation,” is wealth given to her by her hus- 
band, as indeed appears from the use of the expression in another text 
of Katyayana. “Let the woman place her husband's donation as she 
pleases, when he is deceased ; but while he lives, she should carefully 
preserve it, or else commit it to the family.” 


11. It must not be argued that the word df&ya (donation) 
relates to the wealth of her husband; for the latter part of the 
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text above cited, “ but while he lives, she should carefully preserve it,” 
would then be irrelevant, and it is moreover impossible that during the 
life-time of the husband his wealth should go to his wife. 


12. Nor does the term “ husband’s donation” apply to the heritage 
devolving to the wife on the decease of her husband ; for the mention 
of it occurs in a chapter treating of the peculiar property of a woman, 
and heritable wealth does not form her peculiar property ;—Supposing 
such to be the case, the sense of the verb “d4,” to give, would then 
become metaphorical. 


- 13. “Commit it,” deposit it; “The family.”-—Her husband's 
family, his younger brother and the rest. 

14. “Or else,” that is if unable to preserve it herself. Thus 
Yajnavalkya. “What has been given to woman [before or after her 
nuptials] by the father, the mother, the husband, or a brother, or 
received by her at the nuptial fire, or presented to her on her husband’s 
marriage to another wife, as also any other separate acquisition] is 
denominated woman’s property.” 

15. Wealth given by aman for the sake of gratifying his first 
wife when desirous of espousing a second, is called a gift on a second 
marriage, since the intention of it is to obtain another wife. 


16. So Devala says, “ Her subsistence, her ornaments, her per- 
quisite, and her gains, are the separate property ofa woman. She herself 
exclusively enjoys it; and her husband has no right to use unless in 
distress.” “ Subsistence,” food, aud raiment. 


17. Kéaty4yana describes the fee or perquisite. “Whatever has 
been reccived as a price of workmen on houses, furniture, beasts of 
burden, milk, animals, and ornaments, is dcnomimated a tee.” That 
is termed a fee, which a woman reecives from others as a douceur for 
influencing her husband, an architect or other description of artist, to 
expedite the completion of their business, such as the construction of a 
house, or other kind of work. It is the price in fact which she receives 
for sending her husband [to the employment. ] 


18. “ Furniture,” brooms, &c. “ Beasts of burden,” bulls, &c. 
“ Milch animals,” milch cows, &c. “ Gains,” a treasure discovered, 


19. Thus Vishnu says, “ What has been given to a woman by her 
father, her mother, her son, or her brother, what has been received by 
her before the nuptial fire, what has been presented to her, on her hus- 
band’s espousal of another wife, what has been given to her by kind- 
red, as well as her perquisite, and a gift subsequent are a woman’s 
separate property.” By “kindred,” maternal uncles are indicated. 


20. Devala describes “a gift subsequent,” “ What has been receiv- 
ed by a woman from the family of her husband at a time posterior 
to her marriage, is called a gift subsequent, and so is that which is 
similarly received from the family of her kindred; Whatever is receiv-~ 
ed by a woman after her nuptials from her husband, or from her 
parents, through the affection of the giver, Bhrigu pronounces to be a 
gift subsequent,” 
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21. “From the family of her kindred.” Here by the word 
“kindred,” her father and mother are [also] intended. 


22. Therefore any thing received after the marriage from persons 
related through her husband, such as her father-in-law and others, or 
from persons related through the father and mother, namely, maternal 
and paternal grandfathers, is termed a gift subsequent. Such is the mean- 
ing of the first text, and the meaning of the second text is that any thing 
received posterior to the marriage, either from her husband, or from her 
parents, 1s also termed a “ gift subsequent.” 


23. Since various sages have recounted woman’s peculiar pfo- 
perty as comprizing sundry descriptions, the number six specified in 
the text of “ Narada,’ (§ 1) is not to be respected, and the different 
texts must therefore be considered as generally descriptive of woman's 
peculiar property. 


24. A woman’s property may then be briefly defined to be that 
wealth which independent of her husband’s control she has a right to 
dispose of at pleasure, recognized as this right is by law which Katy4- 
yana has declared. 


25. “The wealth which is earned by mechanical arts, or which 
is received through affection from any other [but the kindred] is always 
subject to the hushand’s dominion, The rest is pronounced to be the 
woman’s property.” 


26. “That which is received by a married woman, or a maiden 
in the house of her husband or of her father, from her parents, is 
termed the “ gift of affectionate kindred.” The independance of wo- 
men who have received such gifts is recognized in regard to that 
property, for it was given by their kindred to soothe them, and for 
their maintenance. The power of woman over the gifts of their 
atfectionate kindred is ever celebrated, both in respect of donation and 
of sale according to their pleasure, even in the case of immoveables.” 


27. Heexplains the meaning of the word “ rest,” (§ 25) by the 
text which follows (§ 26.) “That which is received by a married 
woman,’ &¢. 


28. “From any other.” The husband has authority over that 
which the woman has obtained from any other excepting the family of 
her father, mother, or husband, or in that which she has gained by the 
exercise of an art, such as painting, or spinning. He is entitled to take 
it even without the occurrence of any distress. 


29. Therefore notwithstanding the woman has ownership in 
both descriptions of property, she has not mdependent power in re- 
gard to it; On the contrary, it appearing from the text that her hus- 
band has authority over such property, his permission authorizing the 
disposal of it must be awaited by the woman. 


30. ‘“ Pronounced to be the woman's property,” that is declared 
alienable by the woman at her own pleasure. “ By a married woman,” 
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&c. That which is received by a marrietl woman from the family of 
her husband, or from the family of her parents, and by a damsel from 
the family of her parents, is the “ gift of affectionate kindred ;? Such 
is the meaning. “To soothe them,” that is through a motive of 
tenderness. 


31. “Even in the case of immoveables,” relates to immoveable 
property other than that which has been bestowed upon her by her 
husband, for a prohibition exists against the gift or sale by a woman 
in regard to immoveable property given to her by her husband; So 
Nérada, “ What has been given by an affectionate husband to his wife, 
she may consume as she pleases when he is dead, or may give it away, 
excepting immoveable property.” 


32. Since “ given by her husband,” is here particularly specified, 
the general text of Katyayana above quoted, must be considered ap- 
plicable to immoveable property, other than bestowed by a husband, 
in: conformity with the principle which admits ofa special provision 
limiting the operation of a general rule. 


33. But the husband isat liberty during a period of famine and 
the like when unable to subsist without the use of the woman’s se- 
parate property, to take such property even though it be the gift of 
affectionate kindred. Thus Yajnavalkya, “A husband is not liable 
to make good the property of his wife taken by him in a famine, or 
for the performance of a duty, or during illness, or while under 
restraint.” 


34. “ While under restraint,’ which a creditor or other person 
imposes on himself for the purpose of recovering his right, being de- 
barred at the same tine from ablution, from food, &. K&aty4yana 
has declared the husband to have no right to the use of the woman’s 
separate property {as before described] during the non-existence of 
any such calamity as a famine or the like. 


35. “ Neither the husband, nor the son, nor the father, nor the 
brothers, ean assume the power over a woman’s property to take it 
or to bestow it. If any one of these persons by force consume the 
woman’s property, he shall be compelled to make it good with interest, 
and shall also incur a fine. If such person having obtained her con- 
sent, use the property amicably, he shall be required to pay mcrely 
the principal when he becomes rich. But if the husband have ase- 
cond wife, and do not shew honor to his first wife, he shall be com- 
pelled by force to restore her property, though amicably lent to him. 
If food, raiment and dwelling be withheld from the woman, she may 
exact her due supply, and take a share [of the estate] with the 
co-heirs.” 


36. “ Make it good with interest,” that 1s the woman’s separate 
property taken by force in the form of a loan must be rendered with 
interest ; The word “with interest,” [Savriddhim] must not be sup- 
posed a discriminative of (Stridhana) “the woman’s separate pro- 
perty,” for supposing this to be the case, Savriddhi would be the pro- 
per form in which the word would appear, 
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37. “ Merely the principal ;” Here the insertion of the word 
“merely,” is intended to preclude [the payment of] interest. 


38. “ But if,’ &c. the meaning of which is, that if the husband 
after making use of the separate property of one wife, reside with 
another wife, and neglect the former, he shall be compelled by the 
ruling power to restore such property, even though it had been ami- 
cably lent. ; 


39. “Food and raiment;” Should the husband not allow his 
wife the necessaries of life, food and clothing, then she may, if im- 
maculate, require the supply of food and raiment, which is her due. 


40. “ Dwelling,” place of residence. 


41. “A share,” that is, on the death of her husband, she is to 
receive from his co-heirs, his younger brother, and the rest, the share 
to which he was entitled. Let this suffice. Further detail being 
superfluous, the subject in question is therefore propounded. 


SECTION 3. 


On the Succession to the Separate Property of a Woman when 
received by her at her Nuptials. 


1. The separate property of a woman having been thus defined, 
the right of succession to such property on the decease of the woman 
is next described. 


2. In respect to property received at her marriage, “ Yautaka,” 
Maiden daugh- her maiden daughter succeeds first ; A text of Manu 
declares. ‘“ The wealth obtained by the mother at her 

marriage, let her maiden daughter exclusively take.” 


Betrothed 3. In default of such daughter, it appertains to 
daughter. the damsel affianced, and failing her, the married 

Married daugh- daughters who have, and those who are likely to have 
ters. male issue, inherit together. 


4. A text of Gautama expresses, that a woman’s property goes to 
her “ daughters unaffianced and to those not actually married.” 


5. Hereas by the word “ daughters,” the right of succession by 
Barren and wi. 2 the daughters is generally declared, the mention of 
dowed daughters, “ unaffianced,” &c. becomes significant, as denoting the 
order in which they shall rey inherit, and 
therefore first the maiden succeeds ; then the affianced daughter, that 
is, one whose troth is plighted ; in her default, the cael daughter 
described as above, and failing her, the succession devolves equally on 
the barren and the widowed daughters, This is the meaning of the 
text, 
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6. Here however on the death of a maiden daughter, or of one 
affianced, in whom the succession had vested, and who having been 
subsequently married, is ascertained to have been barren, or on the 
death of a widow who has not given birth to a son, the succession to 
the property which had passed from the mother to her daughters, 
would devolve next on the sisters, having, and likely to have male 
issue, and in their default, on the barren and widowed daughters ;—not 
on the husband of such daughter abovementioned in whom the suc- 
cession had vested: for the right of the husband is relative to the 
“Woman’s separate property,” and wealth which has in this way passed 
from one to another, can no longer be considered as the “ Woman’s sepa- 
rate property ;’—This must be understood. 


7. The right of the barren, and widowed daughters to succeed, 
notwithstanding they confer no direct benetits through the medium of 
sons, is gathered from the text of Gautama above quoted, which declares 
the right of succession by the daughters generally, whether married, or 
unmarried. 


8. In default of all daughters, the son has a right to succeed : for 
the text of Yajnavalkya declares the right of the son 
to succeed on failure of daughters by the terms “ male 
issue,’ expressed in this text, “ Daughters share the residue of their 
mother’s property after payment of her debts ;—the male issue suc- 
ceeds in their default,” and because the son compared with all the rest, 
confers the greatest benefits ; The text of Baudh4&yana also declares, 
that “ Male issue of the body being left, the property must go to them.” 


The son. 


9. In default of the son, the daughter’s son inherits, for it is rea- 
jauehoer sonable, that since the daughter’s claim is preferred to 

a pe sneue lies that of the son, the son of the debarred son should be 
excluded by the son of the person who bars his claim. 


10. Failing the daughter's son, the son’s son succeeds, in his 

The son’sson, default, the great-grandson in the male line, according 

The great-grand- to the degree in which benefits are conferred by 
son, them. 


11. In default of the great-grandson in the male line, the son of 
a rival wife succeeds, for the text of Vrihaspati recites 
that, “ The mother’s sister, the maternal uncle’s wife, 
the paternal uncle’s wife, the father’s sister, the mother- 
in-law, and the wife of an elder brother are declared similar to mothers.” 
“ Tf they leave no issue of their bodies, nor son, [of a rival wife] nor 
daughter’s son, nor son of those persons, the sister's son and the rest, 
shall take their property.” 


Son ofa rival 
wife. 


12. The term “son,’ which occurs as above, “ nor son,” is in- 
tended to propound the right of succession by the son of a rival wife ; 
otherwise, itis useless to consider it as a discriminative of “ Aurasa,” 
meaning of itself “ legitimate issue ;’ and it would also follow that the 
younger brother of the woman’s husband and the rest would have a 
Bent to succeed notwithstanding the existence of the son of a rival 
wife, 
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13. In default of the son ofthe rival wife, her grandson succeeds ; 

Her grandson, and failing him, her great grandson, since they both 

Her great grand- present oblations to her husband in which she also 
son. participates. 


14. In default ofall the above heirs, if the property were obtain- 

If the property ed by the woman at the time of nuptials, celebrated 
were received at according to one of the forms denominated Br&hma, 
nuptials. _ Daiva, Arsha, Gandharva, or Praj&patya, her husband 
Celebrated in ig the next successor, for the text of Manu declares, 


te ma, &, 11s ordained that the property of a woman married 
‘henthe by the ceremonies called Bréhma, Daiva, Arsha, Gfénd- 


Husband. —harva, or Prajapatya, shall go to her husband, if she 
And failing hin die without issue’”* 


15. On failure of her husband, her brother is the next successor 
rls 1 r 17h = 73 : ~< 
The brother,  %ccording to the text of Yajnavalkya, “ That which 
has been given to her by her kindred, as well as her 
fee or gratuity, and any thing bestowed after marriage, her kinsmen 
take, if she die without issue.” 


16. The term “kindred,” means her mother and father, and con- 
sequently by the term “ kinsmen,” her brothers are signified. The same 
is declared by Katy&yana, who says, “ Immoveable property, which has 
been given by parents to their daughter, goes always to her brother, if 
she die without issue.”—Here since the terms “immoveable property,” 
are used, other property is of course intended by the argument drawn 
from the loaf and staff+ Thus it is stated in the Daya-Bhaga. By the 
use of the term “ always,” it appears, that the eight forms of marriage, 
namely, Brahma and the rest are included. 


17. “Fee or gratuity” has been before explained, as also the 
Afterwards the “ giftsubsequent.” Failing the brother, the succes- 
mother, and in sion devolves on the mother, and in her default, the 
her default the father inherits. A text of K&tydyana says: “The 
father. fee of a damsel goes to her uterine brothers; failing 
them, the mother succeeds ; and after her, the father—Some hold that 


the father succeeds first.” 


18. The “ fee of a damsel,” that is, her wealth, belongs first to 
her uterine brothers ; in their default, it goes to the mother ; and after 
her to her father.—“ Some hold,” &c. meaning in the opinion of others; 
but according to our interpretation, the father first inherits, and 
afterwards the mother. Such is the meaning. 


* Manu, Chap. 9. v. 196. 
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19. But ifthe wealth were received by the woman at the time 

But if the of her marriage, celebrated according to any one of the 
wealth were re- three forms denominated PaicA4cha, R&kshasa, or Asura, 
ceived at nuptials, then in default of the great-grandson of the rival wife, 
Ora PL cil A the succession devolves first on the mother, then on 
then the mother the father. For the text of Manu declares : “ But her 
succeeds next the wealth given on the marriage called Asura, or on 


father, either of the two others, is ordained on her death with- 
After him. out issue, to become the property of her mother and 
father.’* 


20. Here the use of the compound in this form [“ Mat&pitroh” 
is with the view of exhibiting the order of succession, for if it ha 
been intended that the mother and father should inherit together, 
the form “ Pitroh” would have been observed. 


21. In default of the father, the brother succeeds, and failing the 

The brother, and brother, the succession devolves on the husband ac- 

in his default the cording to the text of Katy4&yana, “That which has 

husband. been given to her by her kindred, on failure of kins- 
men, goes to her husband.” 


22. “ Kindred,” mother and father :—On failure of “kinsmen,’ 
by which the failure of the brother must be understood ; because [in 
the instance of wealth received by the woman at the time of nuptials, 
celebrated in ono of the five forms called Br&hma, &c.] the parents 
succeed only in the case of a failure of the brothers. 


SECTION 4. 


On the order of Succession to the Separaie Property of a Woman, 
when not received by her at her Nuptials. 


1. The order of succession requisite to be observed in regard to 
woman’s pecular property, generally, whether “ Yautuka” or “Ayautuka” 
on a failure of heirs including all as yet enumerated, will be hereafter 
declared. But first we treat of the order of succession in regard to 
wealth not received by the woman at the time of nuptials termed 
« Ayautuka.” 


2. In the case of the peculiar property of a woman eo obtained 
by her at the time of nuptials, and] not given to her by her father at 
the time of the wedding, or at any other time, the son and the un- 
married daughter inherit together. 


* Manu, Chap. 9. v. 197, 
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3. This is declared by the first half of the following passage of 

The aon and un- Devala, “ A woman’s property is common to her sons 

married daughter and unmarried daughters when she is dead; but ifshe 

inherit together. leave no male issue, her husband shall take it, her 
mother, her brother or her father.” 


4. Since the words “sonsand unmarried daughters” are exhi- 

And in default, bited in the conjunctive compound (called “Dvandva,”) 

of one, the other, nd because the words “common to” are here expressed, 

it results that the son and the unmarried daughter 

possess the richt of inheritance together, and in default of either of 
them, the wealth goes to the other. 

5. On failure of both these two, the succession devolves equally 
Failing thom, nthe married daughter, who has, and the married 
The married danglter, who is likely to have male issue—for a text 

daughters. of Narada recites, “ In default of ason, let a daughter 
take the succession, for they are both offspring alike :’—and because 
oblations at solemn obsequies are presented by the daughter through 
the medium of her son, to the husband of a woman, in which she par- 
ticipates, [that is, oblations are presented by the daughter's son to his 
own maternal grandfather. | 


6. In default of either of these two, the other succeeds, and on 

And failing one failure of both of them the son’s son inherits, for he 

the other; then, presents an oblation at solemn obsequies to the hus- 
The sou’s son, band of the woman, of which she partakes. 


7. In default of the son’s son, the daughter’s son succeeds; for it 

is reasonable since the claim of the married daughter is 

The daughter's }arred by the son, that the son of the debarred daugh- 

Ree ter, should be debarred by the son of the person who 

obstructs her claim: and a text of Manu reciting that, “A daughter's 

son delivers him in the next world like the son of a son,’* declares the 
right of the daughter's son to succeed. 


8. “Like the son ofa son.” From this expression it results, that 
when there is no longer an adverse claim, the daughter’s son has a 
right to succecd after the son’s son. 


The great-grand- 9. In his default the great-grandson in the male 
son in the male line succeeds. Failing him the son of a contemporary 
line. ‘Ihe son of wife, her grandson and great-grandson in the male line: 
a rival wife, her ince all these present funeral oblations to the hus- 


d ; : be 
or fs sper band of the woman, in which she participates. 


afterwards, 
10. After these, the barren and widowed daughters both inherit 
The barren and together, for they too rank among the progeny of the 
widowed daugh- woman, and the right of the husband to succeed is 
ters. Failing only in the case of a failure of progeny generally: Manu 
either, declares, that, the wealth of a childless woman, mar- 
ried according to the form denominated Br&hma or the remaining four 
forms, goes to her husband. 








, Chap. 9. 
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The other suc- 
ceeds. 

Then the wo- 
man’s husband, 
brother, mother 
and father. 

Or her mother, 
father, brother 
aud husband. 
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Failing either of these, the other succeeds, and in default of 


successors Including the barren and widowed daugh- 
ters, the succession devolves in due order, by the rule 
of analogy, as in the case of wealth received at nup- 
tials, viz: on the woman’s husband, brother, mother, 
and tather, if she were married according to any one of 
the five forms, denominated “ Brahma,” and the rest ; 
or if she were married according to any of the three 
forms, styled Asura, &c. on her mother, father, brother 
and husband. 


12. The order to be observed on a failure of all these successors, 
will be hereafter declared. 


SECTION 5. 


On the Succession to the Sepurute Property of a Woman, when giren 


to her by her Father, 


1. In regard to the wealth given by a father to a woman at the 


The maiden 
daughter. 


Next the mar- 
ried daughters. 


3. Next, 


And in their de- 
fault, the barren 
and widowed 
daughters, then 
the son and the 
rest, asin the case 
of property re- 
ceived at nuptials. 


time of the wedding, or antecedent or subsequent to 
it, a maiden daughter inherits in the first place. 


2. After her, a married daughter who has, and 
one who is likely to have male issue, inherit together. 


the succession devolves on the barren and widowed 


daughters, and in default of all daughters, the son and 
the rest succeed, as in the case of property received at 
nuptials ; for a text of Manu declares, “ The wealth of 
a woman which has been “in any manner given to 
her by her father, let the Bréhman{ damsel take, or let 
it belong ta her ofispring.’* 


4. Here by the specification of “ given by the father,” it is in- 
tended, that whatever has been given by the father even at any other 
time than that of the wedding, belongs first to the damsel, and after 
her, it goes to her offspring,—her son. 


_5. The expression Bréhman{ damsel, is merely an illustrative 
recitation (“ Anuvéda.”) Thus it 1s stated in the Daya-Bhéga. 


* Manu, 9. 198: 
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SECTION 6. 


On the Succession to the Separate Property of a Woman, generally, 
on a failure of all the Heirs as yet enumerated. 


1. In default of successors down to the father, in respect to wealth 
Ona failure of Yeceived at nuptials solemnized according to any one 
heirs as yet enu- of the five forms of marriage, denominated Brahma 
mrrated. and the rest, and on failure of successors down to the 
husband, in respect to wealth received at nuptials, celebrated accord- 
ing to any one of the three forms styled Asura, &c., as well as in the 
The husbands case of all other peculiar property of a woman, the 
younger brother succession devolves on the husband's younger brother: 
succeeds. for the right of the husband’s younger brother and the 
rest to succeed at that time, has been propounded by Vrihaspati in the 
following text: “the mother’s sister, the maternal uncle’s wife, the pa- 
ternal uncle’s wife, the father’s sister, the mother-in-law, and the elder 
brother's wife are pronounced similar to mothers :—If they leave no 
issue of their bodies, nor son, [of a rival wife], nor daughter’s son, nor 
son of those persons, the sister’s son, and the rest shall take the pro- 
perty.” 

2. The word (“aurasa”’) “issue,” in this text implies both son and 
daughter. “Nor son” must be considered as intending the “son ofa 
rival wife.” It must not be supposed discriminative of the word 
“issue,” since it would be unmeaning, and it would follow that the 
succession devolved on the husband’s younger brother and the rest, 
even while the son of rival wife were existent. ‘“ Nor son of those per- 
sons,” Hereby “these persons,” the son, and the son of the contempo- 
rary (or rival) wife are intencled :—the expression does not refer to the 
damsel and daughter's son, for the damsel’s son is included in the term 
daughter’s son, and the daughter’s son’s son confers no benefits, being 
incompetent to present the funeral offering: [to the woman’s husband]. 
By the term [“va"] “nor,” the sons of the son, and of the son of the 
rival wife are to be understood. But the order of succession prescribed 
by the above text is not to be respected; for if this were the case, it 
would follow, that the husband’s younger brother succeeded last, and 
this would be improper, since he confers greater benefits than all the 
others who are specitied in that text; and the following texts of Manu, 
“To three ancestors must water be given at their obsequies ; for three, 
(the father, his father, and the paternal grandfather) is the funeral cake 
ordained :”* “To the nearest Sapinda the inheritance next belongs,’ are 
recited in a treatise of inheritance, for the purpose of exhibiting that the 
order of succession takes place according to the greater or less benefits 
conferred ; otherwise, the introduction of them in such a treatise would 
be useless; consequently the order of succession must be understood as 
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taking place according to the proximity of benefits conferred, and this 
being the case, the order inferrible from the spirit of the text, rather 
than that drived from the letter of it, must be respected. 


3. Therefore the husband’s younger brother is first entitled to 
the succession, because he presents oblations to the woman, to her 
husband, and to three persons to whom her husband was bound to 
offer oblations, and he 1s moreover a “ Sapinda.” 


4. In his default, the succession devolves at once upon the sons 
Fajline tamative of the husband’s younger and elder brother, because 
sons of the tus. they present oblations to the woman, to her husband, 
banv’s younger and totwo persons to whom her husband was bound to 
andelder brother. offer oblations, (namely to his father and grandfather,) 
and they are moreover within the degree of relationship, termed 
“« Sapinda.” 


5. In their default, the sister's son, though not a Sapinda, is 

Intheirdefault, entitled to the succession: for he presents oblations 

the sister's son: to the woman and to three persons, namely, her father 
and the rest to whom her son was bound to offer oblations. 


6. Failing him, the husband’s sister’s son: for he presents obla- 
Then the hus- tions to her, to her husband, and to three persons to 
band’s sister’sson. Whom her husband ought to have offcred oblations. 


Next the wo- 7. In his default, the [woinan’s] brother’s gon, 
man’s hrother’s who presents oblations to the woman, and to her 
hint and failug father and grandfather. 

? 

econ ae 8. Failing him, the son-in-law, who presents 

" oblations to his father-in-law and mother-in-law. 


9, Vrhaspati’s text above quoted, propounds therefore merely 
the right of succession by the persons abovementioned, and is by no 
means intended to exhibit the order in which they succeed. 


Atterwardethe 10. Failing all these heirs including the son-in- 
father-in-law,then law, the father-in-law, and the husband’s elder brother, 
the husband’s who are Sapindas, succeed according to their nearness 
elder brother. of kin. 


11. In default of all Sapindas, the “ Sakulyas,’ those allied by 
After these, the Common oblations of water, and those descended from 
‘« Sakulyas.” the same partriarch in the male line, suecced. 


And in their 12. Failling all these, in the case of the property 
default, Brahma. of a Brdhmani woman, Bréhmanas, inhabitants of the 
same village, exceedingly learned in the Vedas, are 
entitled to the succession. 
13. Butin the case of the property of a woman of 
Or the king. the Kshatriya and other tribes, the king is exclusively 
entitled to the inheritance. 
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CHAPTER III. 
ON EXCLUSION FROM INHERITANCHD. 


1. Those who are excluded from inheritance are now specified, 
from which exception, those who are competent to inherit, will appear: 
Thus Manu, “ Impotent persons and outcastes, persons born blind, and 
deaf; madmen, idiots, the dumb, and those who have lost a sense or a 
limb,”* are excluded from a share of the heritage.—A text of Katy4- 
yana has more particularly defined the impotent person. 


2. “Born blind and deaf.” Thatis by nature, not those who 
have become so, from some adventitious cause: the meaning therefore 
is, those who are blind and deaf from the period of their birth. Nérada 
says—“ An enemy to his father, an outcaste and one who is addicted 
to vice [or has been expelled from society,] take no shares of the inheri- 
tance, even though they be legitimate : much less if they be sons by an 
appointed kinsimen,’ 


3. “An enemy to his father :” One, who ill-treats his father dur- 
ing his life-time, or one, who is averse to performing his obsequies 
when dead. 


4, “One who is addicted to vice:’ One, who by reason of his 
crimes and vices, is excluded by his relations from drinking water in 
company with them. 


5. Thus Yajnavalkya: “All those brothers who are addicted to 
vice, lose their title to the inheritance.” 


6. “Addicted to vice :’ That is, adhering to a contrary or an 
improper course, such as drinking, gaming, &c. 


7. So the text, “An outcaste, his offspring, an impotent person, 
one lame, insane, or an idiot, a blind man, one afflicted with an incurable 
disease, should be supported, since they are excluded from the inheri- 
tance.” 


8. “Lame:” That is, one who cannot walk with both his feet. 


9. “An idiot:’ One who is incapable of receiving [instruction 
in] the “ Vedas.” 


“10. So N&rada: “Those of the family, who are afflicted with 
a long and painful disease, idiots, those who are insane, blind, or lame, 
should be maintained; but their sons are partakers of the inheritance.” 


11. “Long:” That is, from the period of birth. 
12. “ Painful:’ Such as the leprosy, &c. 
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13. Their sons however if devoid of these faults, are partakers of 
shares. 


14. The maintenanceis directed for all, except the out-caste, for a 
text of N&rada declares, that “Food and raiment is ordained for all, 
excepting the out-caste.” 


15. By the term out-caste, hisson must also be considered as 
understood, for he becomes so, in consequence of having been begotten 
by an out-caste. 


16. Baudhayana has declared this explicitly, “ Let the co-heirs 
support with food and apparel those who are incapable of business, as 
well as the blind, idiots, impotent persons, those afflicted with disease, 
and calamity, and others, who are incompetent to the performance of 
duties : excepting however the out-caste and his issue.” 


17. The incompetency of the wives of such persons to inherit has 
also been declared by the following text.*—“Their childless wives 
conducting themselves aright, must be supported, but such as are un- 
chaste, should be expelled, and so indeed should those who are per- 
verse.”"—Their daughters also should be maintained until provided 
with husbands.” 


CHAPTER IV. 
ON DIVISIBLE AND INDIVISIBLE PROPERTY. 


SECTION I. 
On Property liable to Partition. 


1. Ka&aty4yana has declared the property which is liable to parti- 
tion: What belonged to the paternal grandfather, or to the father, and 
any thing else [appertaining to the co-heirs having been] acquired by 
themselves ; must all be divided at a partition among heirs.” 


2. “ And any thing else? The particle “and” is here connect- 
ed with “ themselves ;’ Therefore from the use of this particle which 
occurs in the expression “ and acquired by themselves,” the acquisition 
of another is also to be understood : provided however such acquisition 
have been made through the joint-stock, or by [joint] personal labour. 


_ 8. Consequently the acquirer has two shares of wealth which 
has been acquired by the expenditure of the joint-stock, and the rest 
have only one share each. So Vy4sa says: “Whatever wealth a man 
gains with the aid of the patrimony, by valour and the like, the bro- 
thers are sharers therein. To him must be allotted two shares, and the 
remainder should be made equal sharers.” 
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4. “Tohim:” Thatis, the acquirer, and this is reasonable; for 
the acquisition is made on the part of the acquirer both by the use of 
the common property, and by personal labour ; but on the part of the 
rest, simply by means of the joint-stock. | 


%. In like manner, when an acquisition is made by two persons : 
by the personal labour of the one, and hy means of the wealth, and of 
the personal labour of the other, then the acquirer by means of per- 
sonal labour alone, has one share, and the acquirer by wealth and 
labour has two shares, by parity of reasoning. 


6. Therefore these three descriptions of property, viz: ancestral 
property, wealth acquired by a father, and that which has been ac- 
quired by the expenditure of joint-stock, are partible among all; but 
wealth acyuired by individuals through their own exertions, [such as 

artnership in trade, &c.] must beshared exclusively by the acquirers. 
This is settled. 


7. Wealth however acquired by science, and such other means, 
without the use even of joint-funds, must be shared with parceners 
equally or more learned, not with less learned, or unlearned parceners. 
The text of KAty&yana declares: “No part of the wealth which is 
gained by science, need be given by a learned man to his unlearned 
co-heirs ; but such property must be yielded by him to those, who are 
equal or superior in learning.” 


8. The term “learning,” above, refers alike to the words equal 
and superior, like the eye of the crow* [looking two ways.] There- 
fore the meaning is, “ parceners, equally, or more learned.” 


9. Butif during the period of acquisition of science by one bro- 
ther, another brother should through his own personal exertions, and 
by means of his individual wealth, support the family of such brother, 
then, even though utterly ignorant, he is entitled to a share of the 
wealth which his [acquiring] brother had gained by means of science. 
Thus Narada declares: He who supports the family of a brother 
employed in the acquisition of science, shall even though ignorant, 
receive a share from the wealth obtained by means of such science.” 


10. “Ignorant.” That is, though a fool. 


11. Butall the parceners, whether learned or ignorant, are entitled 
to share in wealth which has been acquired by science, imparted to 
them by their own family, their father and the rest. Vihaspati says : 
“ Whatever wealth has been earned through valour by brothers, who 
have derived science from their family, or even from their father, is 


partible (a).” 


* The crow is supposed monoculous. 


(a4) See Chalakonda Alaséni v. Chalakonda Ratnéchalam2 Mad. H. C. Rep. 56, 
where all the authorities on the subject were considered, and the High Court. held that 
at all events the ordinary gains of science were divisible when such science had been 
imparted at the family expense and scquired while receiving a family maintenance, but 
that it was otherwise when the sciencehad been imparted at the expense of persons not 
members of the learner’s family.- ”” 


DA’ YA-KRAMA-SANGRAHA. CHAP. IV. SEC. I. 503 


12. By the words “ or even,” the grandfather, the uncle and the 
rest are intended. “Earned through valour ;’—the gains of valour ac- 
quired by means of the expenditure of the joint-stock, for, it will be 
hereafter declared, that wealth acquired without the expenditure of 
the joint-stock is indivisible. 


13. Katyf&yana has particularly described the gains of science, 
as follows: “ What has been gained by the solution [of a difficulty] 
after a prize has been offered, must be considered as the gain of science, 
und is not included ir partition, [among co-heirs.J}—What has been 
obtained from a pupil, or by officiating as a priest, or for [answering] a 
question, determining a doubtful point, or through display of know- 
ledge, or by [success in] disputation, or for superior [skill in] reading, 
the sages have declared to be the gains of science, and not subject to dis- 
tribution. The same rule likewise prevails in the arts ; for the excess 
above the price ; [of the common goods,] and that which is gained 
through skill by winning from another a stake at play, must be con- 
sidered as acquired by science, and not liable to partition. So Vrhas- 
pati has ordained.” 


14. “Gained by the solution ofa difficulty :” As where one agrees 
with another, “If you resolve this well, then will J give you so much 
wealth.” What is obtained after this stipulation in consequence of a 
good solution of the difticulty, is indivisible. 


15. “Obtained from a pupil:’ That is, from one to whom in- 
struction has been afforded. 


16. “Officiating as a priest :” That is, what has been received as 
a fee, for having performed for a person, the duties of family priest, 
(* Purohita.”’) 


17. Also on the occasion of one having “ propounded a question,” 
relative to any particular science, what he bestows on a person, through 
satisfaction, at having received from him a complete answer. 


18. “So likewise for determining a doubtful point :” That is, for a 
determination on a question, proposed with a view to the removal of 
n doubt, and in this form : “1 will give this gold or other considera- 
tion to him, who dispels my doubts on this point of law ;’—What in 
fact is gained (after such a proposition being made,) for having dispelled 
the doubts of the proposer. 


19. Or what is gained by a third person deciding justly between 
two disputant parties, who mutually appeal to him for his judgment, 
in the determination of a doubt in a matter of dispute. 


20. “ Or for the display of knowledge :” The meaning of which 
is, what has been received as a present or so forth, for having luminous- 
ly exhibited one’s own knowledge in the sacred ordinances, &c. 


21. “So by [success in] disputation :’ That is, what has been 
obtained by getting the better of another in an argumentative discus- 
sion, 
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22. So likewise, where any particular thing is to be given to one 
of several Bréhmans, who reads the “ Vedas in a superior manner. So 
also, what is gained by painters, goldsmiths, [or other artificers,] by the 
exercise of an art or science. 


23. Also what is “obtained by winning from another at play ;"— 
All of these are gains of science and indivisible with the rest.*” 


24. K&ty4yana has stated a special rule : “ Wealth gained through 
science, which was acquired from a stranger, while receiving a foreign 
maintenance, is termed acquisition through learning.” 


25. Therefore, an acquisition made through science imparted by 
others, than a father or an uncle and the rest, [of the acquirer's own 
family,] and without the expenditure of the joint-stock, must be shared 
with parceners more or equally learned, but not with those who are 
less so, or Who are wholly ignorant 


SECTION 2. 


On Property vot liable to Partition. 


ee 


1. On this subject N&rada says: “ Excepting wealth gained by 
valour, property received with a wife, and the gains of science, these 
e ° ° » *gt > e > 
three are indivisible ; as also a paternal gift made through affection.’ 


2, The meaning of this text is, that since the gains of valour, 
what has been obtained from the parents in Jaw, &e on account of 
having espoused a wife, the gains of science, and what has been receiv- 
ed through affection from a father and others, are indivisible ; therefore, 
setting these four aside, the rest [of wealth] is divisible. This 1s con- 
nected with the subject of partition of inheritance. Manu says: “ Wealth 
acquired by learning, belongs exclusively to him who acquired it. So 
does any thing given by a friend, received on account of marriage, or 
presented as a mark of respect to a guest. F 


3. “Given by a friend 2?) Obtained from a friend. 


4. “Received on account of marriage?” That is, obtained from the 
parents in-law, by reason of having become their son-in-law. 


3. “ Presented as a mark of respect :’ Obtained for officiating as 
a priest. Manu declares: “ What a brother has acquired by labour 
and skill, without using the patrimony, he shall not give up without 
his assent, for it was gained by his own exertion.”+ 


6. So Yajnavalkya: “ Ancestral property, which had been before 
usurped by any one, andafterwards recovered by an heir, is not to be 
divided among the other heirs—nor are the gains of science.” 


* Vide (7 and 8) Supra. 
f Manu, 9. 206, ~ Manu, 9, 206, 
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__@. “ Ancestral property before usurped : Supposing any one heir 
without the expenditure of the joint-funds, or unaided by the exertions 
of the other heirs, to recover such property, it is nut divisible among 
them. 


8. He has stated a special rule regarding land: “ Land inherited 
in regular succession, but which had been uniformly lost, and which a 
single heir shall recover, solely by his own labour, the rest may divide, 
according to their due allotments, having first given him a fourth part.” 


9. Having given a fourth part of the land recovered, to him who 
recovered it, let all the rest divide the remaining three shares with him, 
according to the due proportions to which they are entitled, and take 
their respective allotinents. 


10. This is ascertained from these texts [above cited. ] 


11. What has been acquired by a separated or an unscparated 
parcener without the expenditure of the Joint-property, and without 
the assistance of another, belongs exclusively to the acquirer, and is 
indivisible with the rest. 


12. The distinction however to be observed in regard to the 
gains of science, has already been declared.* 

13. Manuand Vishnu have both declared other descriptions of 
property to be indivisible: ‘Clothes, vehicles, ornaments, prepared 
food, water, women, and furnitures for repose or for meals, are declared 
not liable to distribution. + 


14. ° Olothes-” Apparel for the body. 

15. “ Velncles-” Such as carriages, horses, &e. 
16. “Ornaments 2” Rinys, &e. 

17.“ Prepared food: ’ Sweatmeats, &e. 


18. “Water: In wells or tanks —The water contained in wells 
and tanks, which have all along belonged to the father and the rest, is 
not divisible like other property: but must be taken by each co-heir 
according to his exigency. <A text declares: “The water of wells and 
tanks, must be drawn up and used by turns.” 


19. “Furniture for repose and meals:” Such as the couches and 
seats adapted to the use of each co-heir, and the vessels used by each 
for the purposes of eating and drinking. 


20. Thus Vy4sa: “ A seat, a couch, a place of sacrifice. a field, a 
vehicle, dressed food, water aud women, are not divisible among kins- 
men.” 


* See (7 and &) Sect. 1. Supra, 
+ Manu, 9. 219. 
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21. “A place of sacrifice :” That is, where sacrifices are made, or 
the image of a god is placed ; but not wealth obtained by sacrificing, 
since that has already been included in the gains of science. Thus 
Katyéyana: “The path for cows, the carriage-road, clothes, and any. 
thing which is worn on the body, should not be divided, nor what 18 
requisite for use, nor intended for arts.” So Vrhaspati declares. 


22. “What is requisite for usc:” What is serviceable, such as 
books, for the use of the learned, should not be divided with fools. 


23. Therefore books must not be taken by the ignorant parceners ; 
they belong to those of them, who are learned. 


But the ignorant brother must receive from the learned 
parcener some other article, equivalent to the share of the books, to 
which he is [otherwise] entitled, or else the value itself thereof ; for if 
it be assumed that the ignorant parcener has no right whatever in the 
books, then, supposing books alone to constitute the common property, 
when a partition took place, the ignorant parcener would be entirely 
deprived of his share. 


25. This is however inadmissible, since it would be at variance with 
the text, which declares : * They who are born, and they who are yet 
unbegotten, and they who are actually in the womb, all require the 
means of support : and the dissipation of their hereditary maintenance 
is censured.” 


26. Nor must it be supposed, that the application of this text is 
limited to other cases than the one in question ; for if a true conclu- 
sion is obtainable without [such | lunitation, an erroneous one is arrived 
at by the supposition [of it. | 


27. In like manner, whatever is adapted to the exercise of the 
arts, should belong to those of the heirs who are artists, and not to the 
unskilled. The rule above stated holds equally good in this instance. 


28. Sankha and Likhita declare : “ No division of a dwelling 
takes placo ; nor of water-pots, ornaments, and things not of general 
use ; nor of women, clothes, and channels for draining water.” Pr&ja- 
pati has so ordained. 


29. An habitation, a garden, or the like, which has been construct- 
ed by one of the heirs, within the premises, belonging ta the dwelling 
house, during the life-time of the father, is also indivisible : for it is 
fair to presume, that as the father did not prohibit, he permitted it. 


30. This is likewise to be understood, supposing another of the 
heirs, to have constructed a similar habitation or the like, within the 
premises of another dwelling house [belonging to the father]. 


31. “Things not of general use :’ Utensils for purposes of food ; 
culinary, &c. 


32. “ Women :” Other than female slaves. 
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CHAPTER V. 


ON A SECOND PARTITION OF PROPERTY AFTER THE RE-UNI ON 
OF CO-PARCENERS. 


1, Re-union is in the first place described for the purpose of ex- 
plaining a partition made by re-united cu-parceners. 


2, On this subject Vrhaspati says: “ He who being once sepa- 
rated, dwells again, through affection, with his father, brother, or pater- 
nal uncle, is termed re-united.” 


3. Therefore where a person has been once disunited from his 
father and the rest ;—afterwards the former partition is annulled by 
mutual consent of the separated parties, and in consequence of an agree- 
ment being concluded to the following effect, “ the wealth which is 
thine, is mine,’—“ that which is mine is thine,’ they resolve on dwell- 
ing in the same abode.—This is considered re-union. 


4. Here, since the father and the others are particularly specified, 
re-union takes place with those who are alone described, and not with 
nephews and the rest, who are not named ; otherwise, the specific 
mention of father and the others would be unmeaning. Such is the 
opinion according to the Daya-Bhaga. 


5. The followers of the Maithila school are of opinion, that the 
use of the term father, and the rest, is figurative, and that re-union 
takes place, when those, whose right toa share of the cominon property 
is established by their birth, re-associate, after having once separated : 
consequently, that re-union can occur with nephews and the rest. 


6. With regard then to a partition made by re-united par- 
ceners :— 


7. Inasecond partition, made by re-united brothers, the eldest 
son has no right of primogeniture, but all the brethren of the same class 
must have equal shares. Vrhaspati says : “ Among brethren, who being 
once separated, again live together, through mutual affection, there is 
no right of primogeniture, when partition is agam made.” 


8. Here among brothers or others, connected by parity of rela- 
tionship, re-associated, and unassociated, the re-united parceners are 
first exclusively entitled to the wealth of the deceased re-united parce- 
ner. For a text which will be hereafter recited, declares, that “A 
re-united [brother] shall take the share of his re-united [co-heir].” 


9. In default of such re-united parcener, the disjointed parceners 
as above, are entitled to the succession, 
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10. In like manner, supposing a father, who has made a partition 
among his sons, and taken for himself the share allowed him by a law, 
while unassociated with his sons, to beget another son, and afterwards 
to die, then this son born subsequent to the partition, is entitled to 
his father’s share of the wealth : and not a son who was formerly sepa- 
rated. ; 


11. Inlike manner the son, who is born:after a partition, is not 
entitled to share in the partition of [the wealth of] the brothers, who 
were formerly separated [from the father. | 

12. Thus Vrhaspati says: “ The younger brothers of those, who 
have made a partition with their father, whether children of the same 
mother, or of other wives, shall take their father’s share. A son born 
before partition, has no claim on the paternal wealth ; nor one, begotten 
after it, on thatofhis brother. They have no claims on each other, ex- 
cept for acts of mourning and libations of water.” 


13. “ The younger brothers :” That is, those born subsequent to 
a partition. 

14. Ifa father should die after having re-united himself with any 
one of his sons whomsoever, then his wealth is equally shared by the 
re-united sons and those born subsequent to the partition, according to 
the text, [of Manu and Narada] that “ A son, born after a division, 
shall alone take the paternal wealth ; or he shall participate with such 
fof the brethren] as are re-united with the father.”* 


15. <A special rule is however to be regarded : where an acquisi- 
tion has been made by a re-united father, by means of his individual 
wealth, and through his own personal labour and exertions, such ac- 
quisition shall belong exclusively to the son born after a partition, and 
not to another son who was re-united. 

16. Vrhaspati says: “ All the wealth which is acquired by the 
father himself, who has made a partition with his sons, goes to the son 
begotten by him after the partition. Those born before it, are declared 
to have no right.” 

17. Here by the use of the word “ himself,” the author shews the 
acquisition to have been made with individual wealth, and by means 
of personal exertion. 

18. In like manner a debt incurred by a disunited father on his 
own account alone, shall be discharged by the son born after partition 
exclusively. “ As in the wealth, soin the debts likewise, and ir gifts, 
pledges, purchases,” being the remainder of the text above quoted. (16) 


19. Where, however, a debt has been incurred by a re-united 
father, for the sake of the community, it shall be discharged both by 
the re-united parceners, and the sons born subsequent to a partition. 


20. One born after partition, is one who has been born of a con- 
ception which took place subsequent to partition, for without concep- 
tion, there can be no act of procreation. 


* Manu, 9. 216. 


DA’YA-KRAMA-SANGRAHA. CHAP. VI. 509 


21. Hence, if a partition be made among sons, while the concep- 
tion of the woman be yet unknown, then the property which had been 
divided must be re-collected and a second partition take place, at which 
the son born of such conception, will be entitled to his share with those 
brothers who had formerly separated ; but the paternal wealth must 
not be shared with him. 


22. What has been declared with regard to the right of a son 
born after partition to succeed to the wealth of his father, relates toa 
father’s own acquisition, since it is impossible that any partition of the 
ancestral property should take place until the mother’s and the step- 
mother’s courses have ceased, and supposing even such a partition to 
have been made by mistake, it would have no effect, as being contrary 
to law. 


23. All sons, whether born subsequent to partition or otherwise, 
are entitled to participation in such property ; consequently if a father 
should accidentally have made a partition of ancestral property consist- 
ing of land, &c. and live separate after having taken the share, to which 
he is by law entitled, still the son born after partition, would be 
entitled to obtain from his brother and the rest, a share in the wealth 
derived from the grandfather, and the former partition having been 
illegally made, must be considered null and void. 


24. The text of Vishnu on this point declares, that “ Sons, with 
whom the father has made a partition should give a share to the son 
born after the distribution.” 


CHAPTER VL. 


ON PARTITION MADE BY A FATHER OF ANCKSTRAL, AND OF 
HIS OWN ACQUIRED PROPERTY. 


1. <A partition made by a father of his own acquired wealth, is 
regulated by his will alone ; but in regard to a division of the ances- 
tral property, the circumstance of the cessation of the mother’s courses 
must be associated with the father’s will. This is the difference. 


2. Thus Vishnu declares: “ When a father separates his sons 
from himself, his will regulates the division of his own acquired wealth.” 


3. But in regard to ancestral property, Gautama says : “ After the 
[demise of the] father, let sons share his estate, or while he lives, if 
the mother be past child-bearing, and he desire partition.” 


4. It should not be argued that this text of Gautama is also ap- 
plicable to a father’s own acquired property ; for if it be alleged that 
partition of the father’s acquired wealth takes place indeed on the 
cessation of the mother’s courses, it would follow that the text [of 
Gautama] which declares : “A son begotten after partition takes exclu- 
sively the wealth of his father,” would be wholly irrelevant : since no 
son can be born on the extinction of the mother’s courses, 
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5. It must not be asserted, that this last cited text of Gautama 
relates to ancestral property, and is consequently not irrelevant, for 
supposing such to be the case,a son born after partition, would be 
debarred from participation in the ancestral property, and consequently 
deprived of subsistence : which is forbidden by the text, declaring 
“ They who are born, and they who are yet unbegotten, and they who 
are actually in the womb, all require the means of support and the 
dissipation of their hereditary maintenance is censured.” 


6. Nor should it be said that the son begotten after partition 
would not be deprived of subsistence, since he would be entitled after 
his father’s death to that share of the ancestral property, which had 
been taken by him, for supposing the father to have dissipated the 
whole of such property, the son would inevitably be deprived of sub- 
sistence. 


7. The fact then is, that this text of Vishnu: “ When a father 
separates his sons from himself, his will regulates the division of his 
own acquired wealth,” is useful, as shewing, that the father’s will is 
absolute in regard to the division of this wealth, and accordingly, that 
the text of Gautama which exhibits the concomitancy of the cessation 
of the mother’s courses with the will of the father, is strietly applica- 
ble to ancestral property. This is correct. 


8. Hence in a partition made by a father of his own acquired 
wealth, he may take as much of it as he pleases, and divide the re- 
mainder among his sons according to the text of Vishnu already 
quoted, and the following text of Harita: “ A father, during his life, dis- 
tributing his property, inay retire to the forest, or enter into the order 
suitable to an aged man ; or he may remain at home having distributed 
small allotments, and keeping a greater portion. Should he become 
indigent, he may take back from them.” 


9. “The order suitable to an aged man: That is, retirement. 


10. “Should he become indigent:” Meaning, should he have 
spent the whole of his wealth. 


11. Ifa father should give to any one of his sons a greater share, 
by reason of his good qualities, or of his piety, or of his having a 
numerous family, or of his incapacity, such a distribution is authorized 
by law. 


12. Nérada says: “For such as have been separated by their 
father with equal, greater or less allotments of wealth, that is a lawful 
distribution: for the father is lord of all.” ° 


13. “Lord: That is, possessed of the power to alienate at. plea- 
sure: consequently, this text relates to property acquired by a ~ 
himself, by reason of the impossibility of the existence of such a 
as above described, in regard to ancestral wealth. 
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A father must not hewever, while afflicted by sickness or 
disorder, or labouring under distraction of mind, or inflamed with 
anger, or influenced by partiality for the son of a favourite wife, dis- 
tribute a less or greater share to one of his sons, without the existence 
of any of the causes abovementioned: for the text of N&rada declares, 
« A father who is afflicted with disease, or influenced by wrath, or whose 
mind is engrossed by a beloved object, or who acts otherwise than the 
Jaw permits, has no power in the distribution of the estate. 


15. “Engrossed by a beloved object:” Such as excessive partiality, 
for the son of a favourite wife. 


16. But when a father nakes a partition of the ancestral property, 
he may take two shares for himsclf, and allot to each of his sons a 
single share: for the text of Vrhaspati which declares, “The father 
may hinself take two shares ata partition made in his life-time,” relates 
to ancestral wealth. 


17. Itamust not he supposed that this text refers to the father’s 
own wealth, since it would contradict the texts of Vishnu and the 
rest, which declare, that what a father may in such case take, depends 
entirely upon his own will; and as he may take a greater or less share, 
at his pleasure, the restriction of two shares only, would be useless, 


18. A father has not the power to make an unequal distribution 
of ancestral property, consisting either of Jand or a corrody, or slaves, 
even though any of the causes beforementioned namely, the superior 
qualifications of one particular son, &e. should exist, and the text of 
Yajnavalkya, which declares: “The ownership of father and son is the 
same in Jand, which was acquired by his father, or im a corrody, or in 
chattels,’ is intended to restrain the exercise of the father’s will; for 
(although contrary to the received opinion) [of equal ownership between 
father and son] it is impossible that, as long as the father, the owner 
of the ancestral property, continues to survive, his sens should have 
ownership therein. 


19. But the father possesses a power in regard to ancestral pro- 
perty, other than land (and the descriptions abovementioned,) such as 
pearls, gems, sinular to that which he has in the disposal of his own 
acquired wealth. YAjhavalkya declares: “The father is master of the 
gems, pearls and corals, and of all [other moveable property :] but 
neither the father, nor the grandfather, is so, of the whole immoveable 
estate.” 


20. Here, by the specification in the first instance, of gems, pearls 
and corals, and afterwards by the use of the word all, gold and other 
effects, exclusive of the three descriptions of property, consisting of 
land, &c. are intended. The word whole, again, which occurs in the 
second portion of the above text, is made use of for the purpose of 
showing, that a prohibition does not exist against a gift of immoveable 


property, not incompatible with the due support of the family. Thus 
it is stated in the Daya-Bhfga, 
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21. In like manner, a father may at his pleasure, allot to his son, 
the deduction ofa twentieth from his own acquired wealth, or the 
ancestral property. YAjnavalkya says: “Ifa father make a partition, 
let him separate his sons at pleasure, and cither disiniss the eldest with 
the best share, or if he choose, all may be equal sharers.”—Here the 
first half of this text relates to a father’s own acquired wealth, and the 
last refers to ancestral property. This is tlfe opinion stated in the 


“om » om 


22, When a father makes a partition of his own acquired property, 
he should give a share equal to the share ofa son to such of his wives, 
as are destitute of male issue. <A text of Vyasa declares: “ Even child- 
less wives of the father, are pronounced equal sharers.” 


23. The expression “of the father” m the sixth case serves to 
denote, that this distribution is made by him: for it will be hereafter 
stated, that step-inothers are not entitled to shares, at a partition made 
by sons. 


24. This donation of equal shares occurs, where no peculiar pro- 
erty has been bestowed on a wife, by ber husband and the rest. So 
ajnavalkya says: “IZf he make the allotments equal, his wives, to 
whom no separate property has been given by their husbands or their 
father-in-law, must be rendered partakers of hke portions.” 


25. Where peculiar property has been bestowed on some of the 
wives, the other wives destitute of nale issue, must be rendered by the 
father partakers of wealth, to the same amount. 


26. But where such peculiar property has not been given, then 
they must be rendered equal sharers with the sons. This is the law 
in the case, where the sons are made equal sharers. 


27. According to the opinion of the Micras, where a fatber has 
allotted lesser shares to his sons, and reserved the greater portion for 
himself, equal shares must be inade up to lis wives from his own 
portion. 


28. In the ease however of pecnhar property having been given, 
fto all the wives,| then they will only receive half a share by the rule 
of analogy, observed in the case of a superseded wife, who has received 
peculiar property, and who is entitled to receive only half the gratuity 
{ otherwise] given to a wife on her supersession. 


29. So the text of Y4jiiavalkya: “To a woman, whose husband 
marrics a second wife, let him give an equal sum, as a compensation for 
the supersession, provided no separate property have been bestowed on 
her: but ifany have been assigned, let him allot half. 


30. The wealth which is bestowed on a first wife, by a man 
desirous 0! marrying a second, is termed a gift of supersession, for the 
ohject of it is to contract a second marriage, 
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31. As much as has been given to a second wife, so much should 
be bestowed on the first wife. This is the meaning, and conformable 
to the opinion of the Daéya-Bhaga. The Micras however assert, that 
when peculiar property has been bestowed, then there is no gift of a 
half share, since it is unathorized by any text. 


32. The son of a Cfidra, by a feinale slave, may at the will of his 
father, be rendered an equal sharer with the son, born of his wedded 
wife. On the decease of his father, he is entitled to half a share —in 
default of such a brother, and of a daughter's son, he is entitled to the 
whole of his father’s wealth: but if there be a daughter's son, he must 
be an equal shaver with him. 


30. Thus Yajiiavalkya declares: “Even a son begotten by a 
Ciidra ona female slave, may take a share by the father’s choice: but 
if the father be dead, the brethren should make him partake of the 
moiety of a share: and one who has no brothers, may inherit the 
whole property in default of daughter’s sons.” 


a4. “By the father’s choice?’ That is, at his pleasure. 


35. “In default of daughter's sons?’ But if there be a daughter's 
son, then the son of the Gudré wil! be entitled to participate equally 
with him, The participation is in this case equal, according to the 
rule by which it is thus settled, when no specification exists to tlic 
contrary. It is su stated in the Daya-Bhaga. 


CLLAPTER VIT. 


PARTITION BY BROTHERS, AFTER THE FATHER'S DECEASH 


1. Partition by brothers 1s not lawful during the life-time of the 
mother, notwithstanding ownership of wealth is vested in thes on the 
decease of the father. ‘The text of Manu, “After the {death of the| 
father and the mother, the brethren, bemg assembled, must divide 
equally the paternal estate: for they have not power over it, while 
their parents live,’* indicates, that partition should take place aiter 
the death of the inother. 


2. If however a partition be made during the life-time of the 
mother, then she must be made an equal sharer with her own sons, 
according to the text [of Vrhaspati] which declares, that the mother 
should on the decease of her husband be made an equal sharer with 


her sons.” 

3. Heresince the term mother relates to the natural parent, the 
step-mother does not participate, but she must be maintained v ich 
food and raiment. 











* Manu 9, 104. 
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4, In like manner, in a partition about to be made of the grand- 
father’s wealth by grandsons, the grandmother must be made an equal 
sharer. By the expression “similar to mothers,’ in the text, “All 
grandmothers are pronounced similar to mothers,” itis shewn, that as 
the mother is entitled to an equal share in a partition of her husband’s 
wealth, made by her own sons, so in a partition about to be made of 
the grandfather’s wealth by grandsons, the grandmother has an equal 
share with them. 


5. In this instance likewise the contemporary wives of the grand- 
mother are not entitled to participate ; they need only be maintained. 


G. For the reason above stated, (§ 3) the term grandmother refers 
exclusively to the natural parent of the father. This is the received 
opinion : although in fact, considering the use of the words “all” and 
“orandmothers,” (in the plural number) in the text above quoted, it is 
reasonable, that the contemporary wives of the grandmother should be 
allowed to participate. 


7. But the followers of the Maithila school assert, that the word 
mother in this text of Vrhaspati: “The mother should on the decease 
of the husband, be made an equal sharer with her sons,” (§ 2) intends 
also the step-mother, in support of which opinion, they adduce the 
following text of that author of the same import: In his default, the 
mother is an equal sharer with her sons; mothers are equal sharers 
with them, and daughters are entitled to a fourth part.” 


8. “In his default :’ In default of the father, when a partition is 
about to be made by grandsons.—“ The mother:’ she who has male 
offspring.—“ Mothers :” Step-mothers, destitute of male offspring; all 
these are sharers in equal proportions with their sons, 


9. The sisters also of these sharers must be rendered participators 
to the amount ofa fourth share receivable by their brothers respectively, 
for the purpose of marriage. 


10. The followers, however, of the Maithila school assert, that the 
sisters should be made partakers inasmuch as will suffice for the 
object of their marriage, and according to their opinion also, the con- 
temporary wives of the grandmother are entitled to participate in the 
wealth of their husband. This should be understood. 


11. A partition made by brothers of the same class, is of two 
descriptions ; either with specific deductions, or equal. A text [of Vrhas- 
pati] declares : “ Partition of two serts is ordained for co-heirs: one in 
the order of seniority, the other by allotment of equal shares. 


12. “Order of seniority :’ indicates partition by the mode of 
deduction ;—It must not however be supposed that because the mode 
by equal divisicn is more generally practised, and the form by deduc- 
tion seldom observed, that the former is the only mode sanctioned by 
law, and the latter unauthorized: for a partition by the mode of deduc- 
tion may take place at the will of [younger] brothers by reason of 
greater veneration [for their elder brother. ] 


wa 
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13. But the mode by equal division is the only one adopted in 

the present age, because younger brothers are now-a-days seldom met 

with, who entertain this great veneration, and elder brothers deserving 
of it are [equally] rare. 


14. “Seniority :’ That is, priority of birth among brothers, all 
born of mothers or step-mothers alike by class. A text of Manu declares: 
“As between sons, born of wives equalin their class [and] without 
[any other] distinction, there can be no seniority in right of the mother; 
but the seniority ordained by law is according to birth.”* 


' 15. “ Women equal in their class :” That is, of the same class. 


16. An appointed daughter and a legitimate son are entitled to 
equal participation. The appointed daughter is not entitled to the 
share of an elder brother by reason of priority of birth, for a text of 
Manu declares: “But a daughter having been appointed to produce a 
son for her father, and a son [begotten by himself] being afterwards 
born, the division of the heritage must in that case be equal : since there 
is no right of primogeniture for a woman.”> 


17. The deduction of a twentieth takes place only in the case of 
partition among brothers not uterine, but in a partition made among 
brothers of the whole blood alone, the eldest is entitled to two shares. 
Thus Vrhaspati declares: “All sons of regenerate men, born of women 
alike by class, should share alike, after giving a deduction to the 
eldest.” 


18. “ Women alike by class.” Meaning, where there are several 
of them.—Since the mention of a deduction occurs in this text with 
respect to “sons born of [different] women alike by class,” therefore, 
what has been declared regarding the eldest taking two shares, by that 
part of the text of Manu,t which says: “ Let the eldest take a double 
share,” and also by the text of Gautama: “ Let the first born have a 
double share,” must be understood to apply to the case of a partition 
made among uterine brothers alone, according to the principle which 
admits of a special provision, limiting the operation of a general rule. 


19. Further, since the abovecited text [of Vrhaspati] specifies 
“women alike by class,’ Brahmana and other sons born of women of 
different tribes are entitled in their due order, to four, three, two and 
one share. Thus Manu declares: “Let the son of the Br&éhmani take 
four parts; the son of the Ksh&triyé three; let the son of the Vaicy4 
have two parts; Ict the son of the Cadr4 take a single part [if he be 
virtuous. |§ 


20. A Cidr4 is entitled to one share, because he is bound to per- 
form certain religious initiatory ceremonies, after the birth of his son. 


* Manu 9. 125. + Manu 9, 134, 
+ Manu 9, 117, § Manu 9, 153, 
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21. The term “regenerate,” in the above quoted text of Vrhas- 
pati, (§ 17) is merely illustrative ; consequently the deduction ofa 
twentieth, and the other [namely the double share] take place even in 
favour {of the eldest son] of a Cadra, who is equally entitled to a larger 
share, since he, without distinction, confers benefits by delivering his 
father from the hell, named Put. 

22. Therefore the text of Manu, which declares: “ For a Cidra 
is ordained a wife of his own class and no other: all produced by her 
shall have equal shares, though she have a hundred sons,” should be 
considered as prohibiting the marriage of a Gadra with a woman of a 
different class, and declared for the purpose of forbidding an uncqual 
distinction by reason of difference of class ;—not as prohibiting the 
deduction of a twentieth, Ge. This is considered to be right. 


23. Ina partition made between legitimate and adopted sons, 
the legitimate son has two shares, and the adopted sons, who are of the 
same class with the father, take one share , but adopted sons belong- 
ing to an inferior class, are not entitled to any share.—They need only 
be supported with food and raiment. 


24. Narada declares: “ All these sons are pronounced heirs of a 
man, who has no legitimate issue by himself begotten, but should a 
true legitimate son be afterwards born, they have no right of primoge- 
niture. Such among thei as are of equal class, [with the father,] shall 
have a third part as their allotinent; but those of a lower tribe must 
live dependent on hin, supplicd with food and raiment. 


25. “Heirs:” That is, partakers of the father’s whole estate.— 


“Such among them :’ Meaning, such sons as are of equal class [with 


the father. | 


26. <A partition should be made by sons of the wealth of their 
deceased father, which remains after discharging his debts; or with 
the consent of the creditors, the partition may take place first, and the 
debts be afterwards discharged. 


27. Narada declares: “ What remains of the paternal inheritance 
over and above the father’s obligations, and after payment of his debts, 
may be divided by the brethren; so that their father continue not a 


debtor.” 


28. Here from the expression, “So that the father remain not a 
debtor,” it appears, that the debts may be cleared off subsequent to the 
partition: otherwise, it would be unmeaning. 


29. In like manner, whatever excess has been expended by one 
brother, in consequence of his having a large family, should not be taken 
into account at the time of the partition. But a partition should *- 
made of the wealth, which is actually forthcoming. 
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30. The text of Narada declares: “ Among unsecparated kinsmen, 
let not one restore what has been expended. A partition should take 
place of the visible wealth, corrected for income and expenditure.” 


31. From the use of the particle [“va,”] in this text, the mean- 
ing of the word strictly 1s intended to be conveyed. Consequently, 
having compared the ameunt of the wealth, which had accumulated at 
2 time when no partition had taken place, with the amount expended, 
a division should be made of the balance actually remaining. 


32. Vyasa has declared, that the initiatory ccremonies of unin- 
itiated brothers and sisters, should be performed from the paternal 
wealth: “Uninitiated brothers should be initiated from the father’s 
wealth by those elder brothers, for whom the ceremonies have been 
already performed,” and the sisters should also be disposed of in mar- 
riage; if there be no wealth of the father, they must be initiated at 
the expence of their brothers. A text of Na&rada recites: “Ifno wealth 
of the father exist, the ceremonies must without fail be defrayed by 
brothers already initiated, contributing funds out of their own por- 
tions.” 


CHAPTER VIIL. 


ON TIIE DISTRIBUTION OF EFFECTS CONCEALED. 


1. The partition of effects concealed by some one pareencr at the 
time of partition, afid subsequently discovered, is next declared. 


2. On this subject the following text of Manu occurs: “ When 
all the debts and wealth have been justly distributed according to 
Jaw, any thing which may be afterwards discovered, shall be subject 
to an equal distribution.”—The distribution of such concealed effect 
with the concealer, should be exactly conformable to that, which had 
been before made. A less share is not to be given to him by reason 
of his concealment, nor is he on that account to be altogether excluded 
from participation: This is the meaning of, “shall be subject to an 
equal distribution.” Jt is not intended by the text, that all shall 
share equally in the concealed effect, as there exists not any reason for 
the prohibition of the deduction of a twenticth, and it would more- 
over follow, that the Bréhmana and Ksh&triya sons would participate 
equally. Thus K4éty4yana declares: “ Effects which are withheld by 
by them from each other, and property which has been ill distributed, 
being subsequently discovered, let them divide in equal shares.” So 
Bhrgu has ordained. 


3. “Subsequently discovered:” By this it is shown, that parti- 
tion is to take place of the concealed effects alone, and not that a 
second partition is to be made, of what has already been once divided, 
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5. Property which has been ill distributed :” Intending that pro- 
perty, of which a distribution has been made contrary to law,—through 
error and the like, must be again divided according to law, for that 
part of the text of Manu,* which declares: “ Once is the partition of 
inheritance made,” is intended to forbid a second partition after the 
first has been legally made. It is therefore determined, that the divi- 
sion of concealed property must be made with the person, who con- 
cealed it, as has already been declared. 


CHAPTER IX. 


ON TILE ALLOTMENT OF A SHARE TO A CO-PARCENER RETURNING 
FROM ABROAD. 


1. Vrhaspati declares: “Whether partition have or bave nét 
been made, whenever an heir appears, he shall receive a share of what- 
ever common property there is.” 


2. “An heir:” <An inheritor. 
3. “Common property :” Common to all. 


4, Further. “Be it debt, or a writing, or house or field, which 
descended from his paternal ancestor, he shall take his due share of it, 
when he comes, even though he have been long absent.” 


5. By this it is not meant, that he alone shall take his due share 
of it, but that his descendants, (who are Sapindas) down to the seventh 
degree, shall also take their shares,—as the samme author has declared : 
“Tf a man leave the common family and reside in another country, his 
share must no doubt be given to his male descendants, when they re- 
turn. Bethe descendant, third, fifth or even seventh in degree, he shall 
receive his hereditary allotment on proof of his birth and name. To the 
lineal descendants, when they appear of that man, whom the neigh- 
bours and old inhabitants know by tradition to be the proprietor, the 
land must be surrended by his kinsmen.” 


6. “ Old inhabitants :’ Meaning cognates. 
7. “Neighbours :’ Those residing in the vicinity. 


8. “Land :’ This expression is merely used figuratively for any 
description of common property. 


9. Therefore, it is a settled point, that one who travelled in a 
foreign country, at a period when no partition had taken place, and re- 
turned after a long lapse of time, as well as his descendants, as far as 
the seventh in degree, after they shall have made themselves recognized 
by the elder inhabitants and neighbours, shall‘obtain a lawful share of 
the heritable wealth. 











* Manu, 9. 
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10. This is the law relative to the allotment of a share toa 
parcener, who had journeyed into a strange land. 


11. But descendants only, as far as the fourth degree of one, 
who had remained all along in bis own country, are entitled to share 
his wealth, for it*has been formerly declared, that the fifth in descent 
and the rest confer no benefits on a deceased owner, since they are not 
competent to present funeral oblations to him at solemn obsequies. 


CHAPTER X. 


ON PARTITION BETWEEN SONS BORN OF THE SAME MOTHER, 
LUT OF DIFFERENT FATILERS, 


en ee 


1. Vishnu says: “ If there are two sons begotten by two fathers, 
but born of the same mother, let each of ther take that which was the 
father’s property and not the other.” Let the son take the wealth of 
hin, from whose soever seed he is produced, and not the other, that is, 
the son born from another’s seed should not take it. Such is the mean- 


NY. 


2, The law regarding equal participation, &e., does not theretvre 


apply to this case. 

3. In like manner, in a partition by sons of this description, let 
each son take, (exclusively of the other ;) of the wealth of their mother, 
what was given to her, by their fathers respectively, according to the 
text, of Narada which declares: “If two sons Legotten by different 
fathers contend for the wealth of the woman, let each of them take 
that which was his father’s property and not the other.” 


4, In the case however of an acquisition made exclusively by the 
mother, the participation is equal. 


CHAPTER XI. 


ON THE POWER OF ONT PARCENER TO MAKE A DONATION OR 
OTHER ALIENATION OF JOINT PROPERTY. 


1. Some maintain, that a gift cannot be made by one [parcener] 
of joint property, a prohibition against such transfer being contained in 
this text: [of Vrhaspati] “The prohibition of giving away, is declared 
to be eight-ftold : A man shall not give joint property, nor his son,nor his 
wife, nor a pledge, nor all his wealth, nor a deposit, nor a thing borrowed 
for use, nor what he has promised to another ;” and they have further 
deduced the want of the right of one parcener to make a gift of the 
whole immoveable estate, or of what 1s common to the family, from the 
two following texts of Vy4sa; “ a single parcener may not without the 

O# 
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consent of the rest make a sale or gift of the whole immoveable estate, 
nor of what is common to the family.”—“ Separated kinsmen, as those 
who are unseparated, are equal in respect of immoveables ; for one 
has not the power over the whole, to give, mortgage or sell it,” 


2. The opinion held by those, who maintain thé invalidity of a 
gift or sale, [of joint property,] at the will of.one parcener, is ground- 
ed on the doctrine, that co-parceners possess a general property in the 
estate :—in fact, that all of them have aright to the whole estate. This 
opinion is incorrect ; for it has beon rejected by the author of the’Daéya- 
Bhaga, as unsupported, by authority. 


8. Accordingly, the author of the Daya-Bhaga, having cited the 
texts of Vyasa, for the purpose of refutation, and taken up the argu- 
ment maintained from those texts by those of the opposite opinion, 
namely, the want of authority ef any single parcener to make a gitt, 
says: “For here also as in the case of other goods, there equally exists 
a property consisting in the power of disposal at pleasure,” and adds 
“ But the texts of Vyasa exhibiting a prohibition are intended to show 
a moral offence: since the family is distressed by a sale, eift or other 
transfer, which argues a disposition in the person to make an ill use 
of his power as owner. They are not meant to invalidate the sale or 
other transfer.” This is determined, 


4. “As in the case of other goods 2? Meaning goods, which 
are not common. 


5. “ Here also 2” “In the very instance of Tand held in common,” 


6. “ Equally exists?) Intonding that there is no distinction of 
ownership. 


7. Since therefore there is no general property of parceners in 
the whole estate, it is fallacious to suppose, that a plurality of owners 
constitutes commumity, and connmnunity must therefore be considered 
as meaning the state of not being separated. For as propriety exists 
in the common property, even before partition, there is nothing to 
prevent the gift or other alienation by a parcener of his own share, 
even at that time. This is the opimon entertamed by the author of 
the Daya-Bhiga, who maintains a partial right to a certain portion 
fof the estate ascertainable by partition] vested in each individual 
owner. Accordingly Narada says: “When there are many persons 
sprung from one man, who have duties apart and are separate in busi- 
ness, and character, if they be not accordant im affairs, should they 
sive or sell their own shaves, they do all that as they please, for they 
are masters of their own wealth,” and thereby, shows that in trans- 
actions abont to be concluded by one parcener, he has the power to 
ee or otherwise dispose of lis own share, without the consent of 
the rest. 


8. It should not be said, that this text refers to a state of sepa- 
ration, for since the want of ownership [by one parcener in the portion 
allotted to another] is in that case clearly determined, the consent of 
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either to the transactions of the other, is totally out of the question. 
Such being the case, the text [of Vrhaspati above cited] which enu- 
merates common property as not being asubject of donation, must 
considered merely in the light of a prohibition, and not as meant to 
invalidate the transfer.—It is thus stated in the Smrti Ségara and 
other books. : 


9, Therefore, a gift by a parcener of his own share of the common 
property is valid, whether such gift have been made antecedent, or 
subsequent to partition. 


CHAPTER XIT. 


ON SLAVERY.. 


SECTION i. 


Descriptions of Slaves. 


1. The debt incurred by a slave for the support of the family of 
lis inaster, while in a foreign country, or elsewhere, must be entirely 
discharged by the master. Manu says: “ Whatever contract a depen- 
dent may conclude for the benefit of the family, let not his master, 
whether in his own or in a foreign country rescimd.’* 

2. “A dependent :’ A slave. 

3. “Contract debt, &e.” Slaves are of fifteen descriptions and 
are thus described by Narada: “ One born [ofa female slave] in the 
house of her master; one bought ; one received [by donation ;] one in- 
herited [from ancestors ;] onc maintained in a famine; one pledged by 
« former master ; one relieved froin a great debt; one made captive in 
war; a slave won in a stake ; one who has offered himsclf in this form, 
“JT am thine ;” an apostate from religious mendicity ; a slave for a sti- 
pulated time ; one maintained in consideration of service; a slave for 
the sake of this bride ; and one self-sold, are fifteen slaves declared by 
the law.” 


4. “ Born in the house:’ Born of a female slave in the house fof 
her master. | 

5. “Jnherited :’ Succeeded to from ancestors, 

G. “Maintained in a famine:’ By reason of a dearth. 


Land 


“a “ Pledged by a former master :” Granted as af" pledge in 
cousideration of a loan. 


8. “One relieved :” One who has consented to become a slave, 
in consequence of being relieved from a great debt. Such is the 
meaning. 





* Manu, 8, 167, 
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- 9, “Tam thine:’ One who not being the slave of any one, sur- 
renders himself in this form to slavery. 


_ 10. “An apostate from religious mendicity :” Abandoning the 
order of Sanny4si. 


11. “Stipulated :’ One who influenced by some motive or other, 
contracts an engagement in this form, I am thine for a certain period. 


12. “Maintained :’ One who has consented to become a slave 
even in a time of plenty, for the sake of obtaining a maintenance. 


13. “Aslave for the sake of his bride:’ One who has consented 
to slavery under the influence of desire. Vrhaspati says: “But the 
man who co-habits with the female slave of another should be coy- 
sidered as a slave for the sake of his bride; he must perform work for 
her master like other slaves, or like servants for pay.” 


14, “Her master:’ The master of the female slave. 


Narada declares, as follows, respecting the apostate : from re- 
mendicity ~~ ~~ -vhois an-apostate from religious men- 
a king, giving a pair of cows, and he 
tobe —_sneipated 

16. Those only of the Kshatriya anu vaya usw . 
tatize, become slaves to the king; but Braéhmanas of this description, 
e a . ‘e 1 
should suffer banishment, in lieu of slavery. Thus Kaéty4yana Siys : 
“Where men of the three twice-born classes forsake religious mendi- 
city, let the king banish a man of the sacerdotal class, and reduce tu 
slavery a man of the military or commercial tribe.” 
17. The expression “military or commercial” [Kshatra and Vic | 
5% B-mmn ofa eanjunctive compound, and if considered in 


-7 


SECTION 2. 


Einancipation from Slavery. 


the slaves 


are not of right released trom siwvuy, «----. _ be emancipated 
the indulgence of their masters. 


2. “A slave maintained in a famine,” becomes emancipated on 
repaying what he consumed during the dearth, and on giving a pair of 
oxen, 

8. “Aslave maintained only,’ is enfranchised by relinquishing 

, q s 


for the sake of his bride,” is emancipated by quit- 


5. “Aslave pledged,” is redeemed from his slavery to the credi- 
tor, on" ~ ~- wewmont of the debt incurred by his [former] master, 
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6. Should any one of these slaves rescue his master from danger 
menacing his life, or from impending peril, he is entitled to emancipa- 
tion. 


7. Ké&ty&yana declares: “A free woman, or one who is not a 
slave of the same master, asa the bride of a slave, also becomes a 
slave to her husband’s owner, for her husband is her lord, and that lord 
is subject to a master.” © 


8. Here by reason of the connection implied by the term slave, 
the woman is understood to become the female slave of the master, 
suggested by that term. 


9. The female slave is of two descriptions: first, not mancipated 
to any one; and secondly, the slave of another. 


10. The woman of the first description becomes simply by her 
marriage with a slave, the female slave of the master of her husband. 


11. The female of the second description becomes a slave with 
her husband’s permission, but not otherwse. 


12. In like manner by parity of reasoning, if a man, not the 
slave of any one, marry a female slave, then he becomes a slave to the 
master of his wife. 


13. But should a man, the slave of another, marry with the con- 
sent of his master, he becomes the slave of the master of the female slave. 


14, In like manner, if a female slave unite herself in marriage 
with a slave, without her master’s permission, then each remains the 
property of their masters respectively, but their offspring should be 
shared by both owners. 


15. It must not be supposed from the following texts of Manu, 
“Whatever man, owns a field, if seed, conveyed into it by water or 
wind, should germinate, the plant belongs to the land owner; the mere 
sower takes not the fruit——Such is the law concerning the offspring of 
cows, and mares, of female camels, goats, and sheep, of slave girls, 
hens, and milch buffaloes,’* that such offspring belongs pxalucively to 
the owner of the female slave; for the female slave therein mentioned, 
refers to one, who has been once married, [and afterwards contracted 
another marriage with the slave of a different owner.|—But the off- 
spring as above described of a female slave [regularly] married, must 
be shared. 


16. Thus is concluded the Compendium of the Law of Inheritance, 
by Gri Krshna Tarkélank4ra 


* Manu, 9. 54 and 55. 
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PREFACE. 


Tux religious ordinances of the Hindts inculcate the. indispen- 
sable necessity that a man should be survived by male offspring for 
erforming his exequial rites and other purposes. In consequence, on 
Vofect of real. legitimate issue, the affiliation, under prescribed rules, of 
a kinsman or other person is enjoined : and an individual, thus regular- 
ly adopted, acquires the filial rights which attach to the real son. 
This law, peculiar perhaps to the Hind4 Code, must often operate 
harshly towards relatives connected by the nearest ties of kindred : 
and it is not surprising, that cases of great importance, involving ques- 
tions as-to the legality of an adoption, should, (and they frequently do,) 
arise. 


The admirable translations by Mr. Colebrooke, of the treatise of 
Jimita-vahana, and that in the Mit&éksharé&, on the law of inheritance, 
have laid. open. to all, that important branch of Indian. jurisprudence. 
But, though the judicious notes, subjoined to that part of the Jatter 
treatise, which refers to the succession of adopted sons, afford valuable 
information on many questions of consequence, relative to adoption ; 
still, the want of an English version of some work of authority,. pro- 
fessedly treating, on the subject, and which might exhibit the law of 
adoption fully and connectedly, has been sensibly felt. It was witha 
view to supply this deficiency, that the present publication was under- 
taken under the authoritative sanction of Mr. Colebrooke’s advice. 


The Dattaka-Mim4&ns& is the most celebrated work extant on the 
Hindt law of adoption. Its author, Nanda Pandita, has attained con- 
siderable literary pre-eminence—an “excellent and copious’* commen~ 
tary by him, on the institutes of Vishnu, denominated the Vaijayanti, 
exists In much esteem, and he likewise was the author of a. commentary 
on the Mit&kshar& under the title of Pratit&kshara. The Dattaka- 
Mim4ns4, as its name denotes, is an argumentative treatise, or disquisi- 
tion, on the subject of adoption ; and though, from the author's extra~ 
vagant affectation of logic, the work is always tedious, and his argu- 
ments often weak and superfluous—and though, the style is frequently 
obscure, and not umrarely inaceurate,—it is on the whole, compiled’ 
with ability and minute attention to the subject, and seems not un- 
worthy of the celebrity which it has attained. But whether justly or 
unjustly, the estimation in which it is held, peculiarly suggests: its. 
selection for the purposes of the present publication. 


The Dattaka-Chandrik& is a more concise treatise, on the same- 
subject, by Devanda-bhatta, the author of an eminent compilation of 
law entitled the Smrti-Chandriké It isa work of authority, and 
supposed to have been the ground-work of Nanda Pandita’s = 


* Mr. Colebrooke in his Preface to the Daya-bhaga, &c. 
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tion. The doctrines of the two books, vary on some points, and as the 
work is short, it was deemed advisable to include it in the present 
publication. 


Having said thus much, in explanation of the selection made, the 
Translator would willingly annex some account of the authors, whose 
tracts are now presented in an English dress. With very limited 
opportunity, however, he has failed in ascertaining any ener eh 
relative to them, further than that they are both writers of Southern 
India. Ofthe Smrti-Chandriké of Devanda-bhatta, Mr. Colebrooke 
observes,“ This excellent treatise of judicature, is of great and almost 
paramount authority, as 1am informed, in the countries occupied by 
the Hindi nations of Dravira, Tailinga and Karnata; inhabiting the 

reatest part of the peninsula or Dekhan.”—It is not unlikely, that the 
Dattaka-Chandrik4 may have attained equal distinction. 


The method in which Hindt lawyers, {and indeed Hindd writers 
in general,) treat every subject, is highly uncongenial to European taste : 
and in fact, in order to acquire or retain a correct knowledge of the sub- 
ject, treated on, and the author's peculiar opinions, indistinctly blended, 
as they often are, with those of others, it is neeessary to devote much 
attentive g eewenrs ;—generally more, than inclination and leisure 
will admit of being bestowed, by the officers entrusted with the admi- 
nistration of civil justice in India.—The Translator in consequence, in 
the hope of augmenting the general utility of the work, has compiled, 
and added a brief Synopsis or summary of the Hind& law of adoption ; 
in which, it has been attempted to exhibit succinctly, every topic 
practically important. This compilation, of course, possesses no intrinsic 
authority whatsoever. Of the positions, it contains, many are dubious, 
and some may prove erroneous. Still however, it is hoped that, it will 
he found useful, in directing the attention of jadicial officers to the 
various questions, which may arise in case of adoption—questions, 
which in many instances, would not occur to those, who have not made 
this branch of law, the object of particular study, and which, the na- 
tive officers, on whom the duty of exposition devolves, might igno- 
yantly or wilfully leave unnoticed, or erroneously solved. 


| In regard to the law of inheritance, important distinctions obtain, in 
the doctrines of the Gaura or Bengal, and other schools of lJaw—and this 
difference has given rise to controversial writing, and various tracts, 
professedly treating on that branch of judicature, as received in the 
different schools respectively.—But the case is not the same, in regard 
to the law of adoption. Some difference of opinion, may be indeed 
observed amongst the individual writers on the subject, but it does not 
appear, that any set of dogmas, has been espoused, or opposed, as the 
Pao doctrine of any particular school.—The points, on which any 
ifference of opinion obtains, are noted in the Synopsis; and the trans- 
lator has in some instances intimated, what appears to him, the more 
correct and prevailing doctrine. But compiled, as this work has been, 
ander circumstances, affording little facility for enquiry or collectin 
information, he has not, from an apprehension of misleading, attempted 
to debar, or restrict the operation of any particular rule, to the limits 
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of any peculiar tract of country. In fact, such precision is scarcely to 
be attained. Every contested question or dubious point, which may 
arise, can only be determined, by reference to the Hindi law-officers ; 
who, in delivering their opinions, would be guided by the law, as gene- 
rally received in the part of India, where the case might arise. Much 
collision, however, of decision, would be obviated, and the accuracy of 
undeviating principles attained, if the opinions, of the subordinate 
Pandits, on any question or point of the nature referred to, were sub- 
mitted for verification, to the Pandit of the Sadr Diw4ni ‘AdAlat. 


The translation, particularly of the more abstruse treatise of Nanda 
Pandita, in many places, unvoidably partakes of the obscurity of the 
original: to render it more intelligible, notes have been occasionally 
introduced: other notes have likewise been added, in illustration of 
particular allusions and rites, and rarely to exhibit variations in the 
reading of the text. Itis hoped, that these notes, (they may always 
be passed by others,) will not prove unacceptable to the curious, and 
still less to the Sanscrit reader, whose study of the original treatises, 
particularly in the absence of all commentary, it is presumed, the 
volume now published, is calculated to facilitate. The addition of the 
Synopsis has superseded the necessity, which otherwise would have 
existed, of indicating in notes, on what points the respective treatises 
may differ, and in what respects they may be supported and contra- 
dicted by other authorities. 


Five years have nearly elapsed, from the commencement of the 
translation of the treatises now presented to the public. Its progress 
has always been retarded, and often totally suspended by ofticial avoca- 
tions and other causes. This circumstance, no doubt, has been productive 
of some inaccuracies and omissions, which a continuous application to 
the work would have obviated. Much labour, however, has been 
bestowed to render. the translation correct, and it is hoped, that on the 
whole, it will be found a faithful version. The Translator is conscious, 
that from a publication, such as that now offered, no literary reputation 
can be derived, but he indulges in the hope, that the humble merit of 
having devoted to an useful purpose, some hours of occasional leisure, 
will not be denied; and ample indeed, will he regard the remunera- 
tion of his labour, if this meed be bestowed, or should the present 
work be found in any degree, to facilitate the dispensation of civil 
justice in India. 


MONGEER, 
1st July, 1819.* 





* The manuscript of this work, was sent down from Mongeer, to a friend in Cal- 
cutta, who kindly undertook to superintend its peers through the press, in which 
duty he had much experience: to his death, and the change whieh the pursuits and 
profession of the Translator have undergone, is to be ascribed the great delay with which 
the publication has taken place. 


DATTAKAMIMANSA. 


A TREATISE ON ADOPTION, 


BY NANDA PANDITA. 


SECTION IL. 


Adoption why, and by whom to be observed—By a Woman when 
valid—By what precept ordained— What descriptions of Sons to 
be Adopted wn the present age. 


1. HAVING prostrated himself before Vinfyaka,* whose two feet 
Subject pro- are to be adored by the world, Nanda Pandita argu- 
mentatively discusses the subject of affiliation. 


2. By whom; how qualified ; at what time; for what purpose ; 
from whom; and who may be adopted as a son ? That, 
Topics meu- oy which former writers have not deliberatively treat- 


vioned. ed, is fully propounded here. 


3. On this subject Atri says, “By a man destitute of a son only, 
Atri quoted to must a substitute for the same, always be adopted : 
shew that the with some one resource, (yasm4t tasmét prayatnatas) 


sonless man 
only isenjoinedto for the sake of the funeral cake, water, and solemn 


adopt—and why. rites.” 


ANNOTATIONS. 


3. a man, &.] This text is-hcre translated so as to conform with the interpre- 
tations subsequently given by the author, this will account for the deviation in some. 
parts from the more obvious sense of the passage. 








* Geneca. 
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4, Aman destitute of a son (aputra,) is one, to whom no son, has 


Term “Apu- 
trae’ of Atri 
explained. 


Gankha. 


been born, or whose son has died: for a text of 
Cankha expresses. “One to whom no son has been 


born or whose son has died, having fasted for a son, 


&c.?” Another reading recites, “The impotent man or 


also one whose offspring has died.” 


5. “By aman destitute of a son, &c.” Since it is shewn by this, 


Omission of the 
sopless map, to 
adopt argued to 
be an offence and 
authorities in sup- 
port cited. 


that the being so destitute, is a cause; in omitting to 
adopt a son, an offence even is incurred; for the pre- 
cept enjoining the production of a son being positive, 
it results that the contravention of it, is the cause of 
an offence; and on defect of any son in general, ex- 
clusion from heaven is declared in this text; “Heaven 


awaits not one destitute of a son, &c.”* And further in the following 
passage, also, a son in general# is shewn to be the cause of redemption 
from debt. “A Br&hmana immediately on being born, is produced a 
debtor in three obligations: to the holy saints, for the practice of reli- 


zou duties: to the gods, for the performance of sacrifice : to his fore- 
athers, for offspring. Or he is absolved from debt, who has a son : has 
performed sacrifices : and practises religious duties,” 


The expression 
‘only’ in the text 
of Atri meant to 
exclude adoption 
by one having a 
son. 


6, “By a man destitute of a son only.”] The 
incompetency of one having male issue is signified by 
the term “ only” in this passage. 


7. By this the word ‘distress’ (€4pat) used by Manu in the follow- 


This elucidatory 
of the word ‘“ dis- 
tress”? in a text of 


Manu. 
So explained by 
Apararka. 


ing text is explained. “Whom the father or mother 
during distress, may give as a son, confirming the gift 
with water, &c.’f And it is explained in the same 
manner by Apar&érka “during distress that is the 
adopter having no son.”} 


8. Orit may be interpreted ‘ during distress’ during a famine 


Mitakshar4 notic- 
ed. 


and so forth: asin the Mit&kshara.|| “By specifying 
distress it is intimated that the son should not be 
given, unless there be distress: this grohibition regards 
the giver.” Accordingly K&tyfyana. “ During a season 


of distress the gift or even sale [of a son] may be made: otherwise the 
same must not be done: this is the injunction of the holy institutes.” 


* Both passages here cited are from the Vedas. 


. Manu 9. 168, 
Colebrooke’s translation, Ch, 1. Sect. 
explanations are noticed. 


{ Aparérka the author of a commentary on Manu. 
On inheritance, vide trans, Ch, 1, Sect. XI. § 10 and notes, 


cited also at length in the Mitakshara on inheritance, v. 
XD § 9. and notes where this and other 


9. Manu 


Text of Manu 
on the subject of 
adoption cited. 


10. As 


in scripture of 
sons being adopt- 
ed by persons 

ossessed of male 
issué, is not con- 
clusive of a revela- 
tion to that effect. 


Objection, that 
the indication ofa 
revelation supcr- 
sedes that record- 
ed from memory, 
anticipated and 
refuted. 
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also “A son of any description must be anxiously 
adopted by one who has none: for the sake of the 
funeral cake, water, and solemn rites; and for the 
celebrity of his name.” He who has no son may appoint 
his daughter in this manner to raise up a son for **~ 


&e., &.” 


the instance, appearing, of the adoption as sons of 
Dévarata and the rest by Vigvamitra, and others, 
although possessing male issue: that from its repug- 
nancy to the revealed law, as contained in passages. 
before quoted (v. § 5,) must be understood, (in the 
same manner as the eating the haunch of a dog, and 
so forth,) not to imply the existence of a revelation 
[authorizing the act.*] 3 

11. It is not to be argued, that a revelation‘ 
recorded, from recollection, docs not supersede the: 
indication of a [different] revelation: for it is of 
greater authority being supported by direct passages 
of revealed law, such as: “ Heaven awaits not one 
destitute of male issue ;” and so forth. 


ANNOTATIONS. 


9. Manu also.] Two texts are here quoted. The first though also cited in the. 
Dattaka-Chandrik’i and other works, as from Manu, is not found in the institutes of 
that author. It may however be from Vihat-Manu, a work frequently quoted in 
law treatises, but which if extant is very rare. ‘I'he latter text is from the institutes : 


lis sequel is thus. 


“ {Saying.} The male child who shall be born from her iu wedlock 


shall be mine for the purpose of her forming my obsequies.” Manu, 9. 127. 


10. The adoption as sons of Devarata and the rest, &c., &c.] On this subject the 
following passage from the Vishnu Purana occurs. “The son of Vigvamitra was. 
Cuna-sepha, a descendant of Bhigu given by the gods: crane aperl he was called 


Dévarata. And afterwards persons called Madhu-chchhanda, 


aya-krit, Dévashtaka, 


Kachchhapa and Haritaka were the [adopted] sons of VigvAmitra.” Vigvamitra was 
horn inthe Kshatriya or military class and by excessive devotion raised himself to sacer- 
dotal rank. The passage quoted has reference to that period of his life when he had. 
become a Brahmana: 


__ The eating the haunch of a dog.] Itis recorded of Vigvamitra that when perishing 
with hunger he ate the haunch of a dog. (v. Manu 10. 108.) It is not however to be 
inicrred trom this that there exists a revelation authorizing the act. 


1]. It is not to be argued.] The author anticipates that an adversary may allege 
that the instance recorded in scripture of Vicvdmitra and others adopting another son 
though possessed of male issue, indicates the prior existence of a revelation authorizin 
the act: and that a revelation so indicated is more cogent than the rules of sevedled 
law recorded from memory by Atri and Manu in § 3 and9. This objection he refutes. 


* It may be here observed once for all that words or sentences included within 
these marks or brackets [ ] are not expressed in the Griginal, but inserted by the 
translator to complete the sense of the tcxt or render.it more clear. 
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12, But, however if you pertinaciously insist on the superior 


But even if ad- 
mitted, the father 
having issne,must 
have the assent of 
the same to adapt 
auother son. 


A revelation to 
this effect indica- 
ved, and 

Objection 
fated. 


re- 


138. 


The word “son” 
includes the son 
and grandson of 
& son as appears 
from 


A text of Manu. 


“ By a man destitute of a son.” 


cogency even of the indicatiun of a revelation, to a 
revelation recorded from memory: then we accede 
that a man théugh possessed of male issue, may adopt 
another son with the sanction of such issue: on at- 
count of the revelation indicated in the following 
passage: “ By that which otrr father recognized we 
abide. We place yon before us, you, we follow, &c.” 
Neither should it be urged, that this regards the mak- 
ing an elder son, not the adoption of a son ; for the one 
would be invalid if the other, may not bedone. It is 
useless to enlarge. 


The word son here used 18 
inclusive also of the son’s son and grandson, for 
[through these] the exclusion from heaven, denounced 
in such passages as “ Heaven awaits not one destitute 
of a son” is removed: since it is declared in the text 
subjoined, that the mansions of the happy are attained 
through the grandson and the other. “ By,a son, @ 
man conquers worlds : by a son’s son, he enjoys immor- 
tality: and afterwards by the son of a grandson, he 


reaches the solar abode.’* 


Nor can it be alleged that the adoption of a son [though a 


They as well as 


@a ann met nar. 


andson and his son exist,] is for the sake of the 
neral obsequies ; for from this text it appears, the 
other two also are competent to perform such rites. 
“The son of a son and the son of a grandson like 


these the offspring of a brother, &c., &.”+ 


A woman has 
no authority of 
herself to adopt 
as appears from a 
text of Vasishtha. 


It follows a wi- 
dow cannot adopt; 


12, Neither should it be urged that this regards.] 
parently from the Vedas: but the translator not having succeeded in 


15. ‘By a man destitute of a son.’] From the 
masculine gender being here used, it follows that a 
woman is incompetent [to adopt.] Accordingly Vasish- 
tha ordains; Let not a woman either give, or receive 
a son in adoption: unless with the assent of her hus- 
band.’ 


16. From this, the incompetency of the widow is 
deduced since the assent of her husband is impossible, 


ANNOTATIONS. 


The ren quoted is ap- 
iscovering it, is 


unable to estimate exactly the scope or merit of the arguments used. It is difficult to 
suppose that the author means to assert the analogy between investing a younger aon 
with seniority and the affiliation of a stranger. To reconcile this part satisfactorily, it 
appears necessary to assume, that the passage cited, regards the case where a father 
creates as an elder son in preference to his other real sons, one previously adopted, 


{ From the Vishnu Purana v. infra Sect. IT. § 60, where this text is completed. 
Vasishtha, 15. 4, 
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17. Nor should it be argued, that the assent of the husband is re- 
Nor can it be Quisite for a woman whose husband is living: because 
said her indepen- she is subject to control: but not so the widow, for men- 
dency confers tion being made of woman in general, dependency on 
uct right. F control is not the cause: and [were it,] her subjection 
sendent oo Aine: to the control of kinsmen exists as shewn in the follow- 
eae ing text: “On default of these the kinsmen, &c.” 
18. If itis contended, then, that she may adopt a son, with the 
But may not assent of the kinsmen even; it is wrong: for the term 
adopt with their ‘“ Husband” would become indefinite : and the purpose 
assent. would not be attained. Now the purpose of the hus- 
band’s sanction, is that the filiation, as son of the husband, may be 
complete, even by means of an adoption, made by the wife. 


19. Accordingly, [as appears,] from this aphorism, (“lastly of the 
Satyash& mother, first of the father, &c.”) the connection of the 
dha confirms.  80n affiliated, through the wife to both, is declared in 
the following compendious rule of Satyfshadha: “Of 
the son by marriage: the Kshatriya or wife’s son: the son made: the 
son of ay appointed daughter: the son affiliated through the wife: 
the son of a marriage according to the Asura form: the son of a 
female given asa gratuity, [the relation of lineage] to both parents 
[obtains.]” Now the connection of lineage to the father, is the filiation 
as his son; and such filiation proceeds from the sanction only of the 
father ; not from the act of adoption: for the agent of that, in this 
instance, is the wife. 


20. “‘ The son by marriage,’ is the son received with a pregnant 
Explanation of bride (Sahédha.) ‘The son affiliated through the 
his technical wife,’ is the son demanded by the wife (Stri-yachita) 
terms by Savara- or the son obtained through the wife (Stri-sattaka.) 
svami cited. ‘The son by a female given as a gratuity, is one born 
on a damsel obtained, as a fee ata sacrifice. The rest are obvious. 
‘hus expounds Savarasvami.” 


21. And in the case in question, the wife being mentioned as the 
Risa: one™-ck instrumental means, a primary author of the act, is 
which the neces- Obtained; for otherwise, one accepted in adoption by 
sity of the prior the wife, being son to such his mother [only], since 
sanction of the his connection, as lineage to her husband, would be 
ites is infer- wanting, his incompetency to perform the funeral rites 
ec of the husband would result; and no father existing, 


ANNOTATIONS. 


17. As shewn in the following text.] The text alluded to is the following of Yaj- 
fiavalkya: “The father protects her when a damsel. ‘The husband when married : 
sons in old age : on default of those kinsmen, a female attains not independence.” 


19. Accordingly as appears from this aphorism.] In the passage from Satydsha- 
dha the term ‘ pitroh’ occurs, ‘This may either signify ‘to both fathers’ viz., the adop- 
tive and natural fathers or as translated ‘‘to both parents” the father and motlier. 
To clear the ambiguity and confirm the latter construction, which the author adopts, 
he adduces the other aphorism ; “Lastly of the mother, &.” 


21. And im the case in question.] That of the son adopted through the wife, 


‘et his: marriage, and so forth, the paternal family and other particulars 
of consequence remain unspecified. 


22. If the case is thus, 


The filiation 
of one 
by the 


s son of , 


wees Grae ~ 18 com- 
plete without the 
sanction of the 
wife. 


then the assent of the wife is requisite 
for the husband also; for the purpose [of such san¢- 


tion] would be the same; [as that of the husband 


to the adoption by the wife]—This (if alleged) is 
wrong ; for in consequence of the superiority of the 
husband, by his mere act of adoption, the filiation of 
the adopted, as son of the wife, is complete in the same 
manner as her property, in any other thing accepted 
by the husband. 


23. Moreover Va&chaspati, “ “Having offered a burnt offering 


VAchaspati de- 
clares the inabi- 
lity of women to 
adopt from inca- 
pacity to perform 
the requisite sa- 
crament. 


(Hutv4) with recitation of the holy words, he should 
take an unremote kinsman, &c.” In this text, the 
indeclinable past participle ‘Hutv4, (Having offered, 
é&c.), indicating the government of both verbs, by the 
same agent, being used: the adoption by one only, 
who may offera burnt offering, (Homa) is valid: 
therefore women, from their disqualification to perform 


such sacrament, are incapable to adopt.” 
24. It must not be argued, that, since under a text of Caunaka 


Or, if for this a 
substitute be ad- 
missible, they can- 
not perform the 
prayers, 


20. 

Which 

naka bas speci- 
ied, 


the employment of a priest is according to the ap- 
proved doctrine, the “Homa” may be completed by 
his intervention : for although that were completed, still 
would the adoption [by the woman] be imperfect, since 
she is not competent to perform the prayers requisite 
for the same. 


These Gaunaka has specified: “ And taking him by both 
Gau- hands, with recitation of the prayer commencing 


(“ Devasyatva, &c.:”) having inaudibly repeated the 
mystical invocation, “ Angaéd-angat, &c.” having kiss- 


ed the forehead of the child* &c.” 


Caidras how- 
ever may adopt 
under an express 
passage which re- 
futes ‘Vachespati, 
who denics their 
power as inca- 
pable of the sa- 
crament and 
prayers. 


26. Nor does thus the want of power of Cadras 
follow: for, their ability [to adopt], is obtained from 
an indication [of Law], conclusive to that effect, in 
this passage: “Of Cadras from amongst those of the 
Cidra class.” By this V4chespati is refuted, who 
says : “ Cadras are incompetent to affiliate a son, from 
their incapacity to perform the sacrament of the 
Homa, and prayers prescribed for adoption.” 


ANNOTATIONS. 


24, Under a text of Caunaka.] The part of Caunaka here alluded to, is subse- 


quently cited. v. § 
“ Angad-an 


25° 


gat, &c.”’| These are the initial words of a passage from the Vedas 


subsequently cited at ‘length. “ From my several limbs, &c.” (v. Sect. 7. § 7.) 


en ED ie a 


qn 


* V, infra. Sect. 5. § 15, 








+ Caunaka subsequently ciled at large, v. Sect. 2. § 74. 
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27. Since the [only] power of widows is fixed. to 

But the inabi- Using property during their lives, it is 
lity applies to wi- that they have not power to adopt a son. But it 
dows only,andnot must not be affirmed, that it follows that in the same 
to women whose manner women also, whose husbands are living, are 
enatats ‘ye incompetent: on account of their incapacity to per- 
observance of par- form the burnt sacrifice, prayers, and so forth. For, 
ticular solemni- by the reservation “ unless with the assent of her hus- 
ties, may be dis- band” ability to perform what is principal [viz., adop- 
pensed with. tion], being established, from their consequent power 
to perform what is subordinate [viz those solemnities], the burnt 
sacrament, prayers, and so forth, might be inferred. Therefore, since 

A Geecetied by this passage (“of women and Cfidras without 
poi rayers”) a dispensation with respect to prayers, is 
established, the adoption [of the women in question,] would be valid 
without prayers ; like their acceptance of any chattel. 


28. Besides, this part of the text, “unless with the assent of her 
Thedoctrine of husband,” is an exceptive exemption from the general 
the authorfurther prohibition, contained in the part preceding; “ ot not 
supported. a woman either give, or accept ason;” and in it, the 
assent of the husband is the cause. Therefore, the widow is incom- 
petent [to adopt]; for, her husband being dead, since his assent is 
impossible, the exemption destitute of the cause [to give it effect], is 
without validity ; and other means of deducing [her authority,] are 
wanting. Thus the doctrine.of every writer is rendered even consistent. 


29. Nor must it be argued, that this being the case, [that is, if 
Raversany oat the widow may not adopt] her exclusion from heaven 
gumeut refuted. Would not be obviated. For that, in the following 
text, is declared by Manu to be removed by devotion 
to pious austerity. “ Like those abstemious men, a virtuous wife 
ascends to heaven, though she have no child; if after the decease of 
her lord, she devote herself to pious austerity.”* Thus the whole is 
unexceptionable. 


One son ma 30. “By a man destitute of a son.” From the 
not be adopted, singular number being here used, it follows; that, 
by more than one the same son must not be adopted, by two or three 
father. persons. 


31. But would not thus, the law as to the son given, and the 
Opponent’sob- Test, being ‘ Dvyamushyayanas, (or sons of two 
jection mention- fathers) be contradicted ? Accordingly, there is this 








ed: passage of law, in the Prayogaparijata. “Sons given, 
purchased, and the rest, are sons of two fathers. Their marriage 
ANNOTATIONS. 


27. A dispensation with respect to prayers.] Prayers here must be considered, as 
used for the whole of the solemnities. 


31. As was the case of Cringa and (aisira.] The translator has failed in disco- 
vering the particulars of the caso here referred to. 








* Manu, 5, 160, 
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may not take place in either family; as was the case of Cringa and 
Caisira.”’ 


32. It is not so: for, the state as son of two fathers, imports 
And refuted both a natural and an adoptive father; and the pro- 
: hibition regards two adoptive fathers. Thus there is 
no contradiction. 


38. The substitute is of eleven descriptions: the son of the wife, 
The substitute 200 the rest, according to a text of Manu which 
forason,iseleven- recites, “ Sages declare these eleven sons, (the son of 
fold. as shewn by the wife and the rest,) as specified, to be substitutes 
Manu. for the real legitimate son ; for, the obsequies would 
fail (Kriy4lopat).’* 
34. Of these, those are substitutes by right even, who are 
Of these, some related, by containing portions of either, of the hus- 
are substitutes by band, and wife; and the text, [of Manu] intends a 
inherent right, restriction [as to the substitutes not so circumstanced]. 
others from the Again, those who bear not such connection, are sub- 


authority ofa text : . 
of L a stitutes in virtue of passages of Law. 


35. For instance: the son of the wife, the son of an appointed 

The frst cl daughter, the daughter appointed to be a son, the son of 
enumerated, Ss 28 Unmarried daughter (K4nina),the son of a twice mar- 
ried woman, the son received with a pregnant bride, 
the son of hidden origin, are principal substitutes, as partaking 
partially of portions [of the pair], from their kindred, in some 
instances, to their mother only, and in others in 

The second  gmall degree, to both’parents. The son given, the 
aia son bought, the son made, the son self-given (Datt&t- 
ma), and the son rejected, are substitutes in virtue of express texts of 
Law. Now, the term ‘substitute’ is applicable to both classes even, 


ANNOTATIONS. 


33. The substitute is of elevendescriptions.] ‘The following is the specification of 
these succedaneous sons, in their order enumerated, by Manu—The ‘ Kshatriya’ or son 
of the wife by a kinsman. ‘he ‘ Dattrima’ or son given. The ‘ Kritrima’ or son made 
—The ‘ Gudhotpanna’ or son of hidden origin—The ‘ Apaviddha’ or son deserted 
—The Kénina’ or damsel’s son—The ‘ SAhddba’ or son received with a pregnant bride 
—The * Krfta’ or son bought—The ‘ Paunarbhava’ or son of a woman twice-married— 
The ‘Swayandattw’ or son self-given,—and the ‘ Gaudra’ or son by a * Cudr4’ woman.— 
These technical terms are explained fully in Sir Wm. Jones’ translation of Manu, 
Chap. 9. verses 158 to 179—But more extensive information will be found in Chap. 
1. Sect. XI. of Mr. Colebrooke’s translation of the Mitakshara, and the copious and 
very valuable notes subjoined. 


35. In the same manneras, &c.] Allusion is here mace, to an elaborate, and ob- 
scure disquisition on the passage from the Vedas quoted, which forms the.17th topic, 
4th chapter, lst Book of the Mimaéns&. It is there proposed, as the subject for 
discussion, whether the passage in question, contains a precept in itself; or is merely 
confirmatory of a precept conveyed, in some other passage. The latter position is de- 
monstrated, to be the correct one: and it is shewn, in the course of the argument, 








* Manu, 9, 180, 
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by reason of its frequent yeti such general sense]; in the same 
manner as in the passage, “He places Bricks (Srishti)” the term 
‘G-inhe?? Tintends bricks generally]. 


It has been said by Medhatithi—* These cannot be sub- 
Medhatithi stitutes: a substitute is supplied on defect of the 
cited, who denies means Of completion of an act commenced.—Now a 
that adopted sons gon is no such means, for, he is the primary object of 
canbesubstitutes. the act of the production of offspring : Hence the term 
Putra (son,) applying even to the son of the wife, and other adoptive 
Though so call- SONS, the designating these substitutes, is for the sake 
ed,as being suc- of shewing respect to the son of the body (Aurasa) ; 
cedaneous sons. for, the expression ‘substitute’ as current, denotes @ 
lesser degree of benefit. ‘To the same extent,as the real son can con- 
fer much benefit, the others are unable.” 


37. This must be canvassed; for, the position to be proved, 
Doctrine of being this, that the sons given and the rest are not 
Medhatithi can- substitutes; the cause assigned, viz., the not being the 
vassed. means of completing the act, of the production of 
a son, does not apply to the persons affected by the point to be proved: 
since these, as they already exist, are not liable to be produced. 


ANNOTATIONS. 


that ‘ Srishfi’ occurring in the passage, does not mean particular bricks, at the laying 
of which, for an altar and so forth, ‘ Mantras’ in which that term occurs, are read ; but 
bricks in the general, since the term is frequently used in such general sense. 


36. A substitute is supplied.] The reader is referred to a subsequent note to § 47. 


Means of completion.| The Sanscrit term so rendered is Anga. In the language 
of Logic, it signifies the materials, or means of completing any work. 


37. This must be canvassed.] Nanda Pandita assumes the argument of Medhatithi 
to be this—A substitute is supplied on defect of the means of completing an act 
commenced :—adopted sons are not substitutes, because a son (real or adopted) being 
the object of the act proposed (viz., the production of a son,) is no completive means 
(either primary or as a substitute).—Accordingly (if this be the meaning of Medhétithi), 
he correctly states that the reason assigned, does not apply to the adopted 
sons, or persons affected by the point to be proved: as these already existing, are not 
liable to be produced.—Medhatitbi subjoins “ Hence the term Putra (son) applying 
even to the son of the wife and other adoptive sons, &c.’—This passage gives colour 
to the construction, assumed by Nanda, of the argument of the author mentioned : 
yet, the following syllogism exhibits a preferable, if not, the more obvious sense of the 
argument in question.—A substitute is supplied for the deficient means of an act com- 
menced,—the son (legitimate), being the object of the act proposed (viz., the producing 
a son), is no such means—tTherefore, sons given andthe rest cannot be substitutes 
for the real legitimate son. Nanda however, rests his refutation of the dootrine of 
Medhatithi, by shewing in the following section, that a son, though not the means 
of completing the production of a son, is however, the means of accomplishing another 
act, and consequently there may be logically a substitute for a son, as such means. 


The persons affected by the point to be proved.] The single Sanscrit term ‘ Paksha’ 
is rendered by this circumlocution. In the language of logic it signifies, the party or 
object whose quality and so forth, would be affected by the position to be proved. 
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38. Again, in the precept, enjoining the production of a son, the 
And farther 802, being the object to be produced, is no means of 
Aoitravented. completion. But this is the case in respect to, that 
precept only, not any other precept.—For, from pas- 

sages of scripture such as, (“or he is absolved from debt who has 
issue, &c.” v. § 5.) this precept resulting, ‘ Let him procure absolution 
from debt through a son,’ it is established, that the son, as being the 
instrumental cause of such absolution, is a means of completion: and 
the instrumentality of the son, is even expressly declared by Manu, 
in this and other passages, “By a son, a man conquers worlds &c.” 


(v. § 13.) 


39. If this be the case: then there may be for the sake of at- 

An objection taining immortality, and the solar abode, a substitute 

disregardedasim- for a grandson, and great grandson—LBe it su: we are 
material. in no-wise affected. 


40. Nor does an identity of precept follow, from both, [viz., the 
Argument of precept enjoining the production of a son, and that 
opponent antici- directing the attainment of redemption from debt, 
pated andtefuted. through a son] having a common result: for, in the 
same precept, the two instrumental causes, (connubial intercourse at 
due seagon, and a son,) and their several effects (a son and redemption 
from debt,) cannot be included: and were they, three contradictory 
things would become two. : 


41, Consequently, the son being the instrumental cause, in an 

Correct conclu. 2+ the object to result from which, is absolution from. 

Son deduced. debt : on his failure the son given, and the rest may 

without repugnancy, be substitutes : in the same man- 

ner, as [at a sacrifice] where the ‘Soma’ plant is wanting, the ‘ putika’ 
is a substitute. 


42. This even is made obvious, by Manu [who says.] “ For, the 
Supported by obsequies would fail” (v. § 33.) Because the failure of 
a passage from these would ensue; if on default of a legitimate son, 
Manu. the affiliation of a substitute might not take place. 


ANNOTATIONS. 


40. Nor does an identity of precept follow. ] _ The author bere anticipates an 
argument of an opponent. If the two precepts, from implying the same result (viz., the 
acquisition of a son), are identical ; the argument of our author in § 38, would not hold. 


Three contradictory things would become two. ] That is, ifthe two causes, and their 
two effects, specified in the text, be included in the same precept, they would be blend- 
ed into one cause, and one effect: and in this manner, three contradictory things, 
(viz., connubial intercourse at due season, a son and redemption from debt,) would 
become two.._The two causes and their two effects are enumerated only as three ; 
because the son is mentioned, as the effect of one causc, and the cause of the 
other effect. 


41, ‘Where the Soma plant is wanting, &c.| This is in allusion to the following 
tule in the Vedas.—‘ Should he be unable to procure the Soma, let him cut the put- 
ka.” This rule forms the subject of an elaborate disquisition inthe 18th topic, ~ ° 
section of the Gth Book of the Mimansa of Jaimini. 
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Obsequies, are funeral rites, consisting in presenting oblations of food 


And Atri, 


and water, and so forth. In the same manner by 
Atri also [itis said]; “For the sake of the funeral 


cake, water and solemn rites” (v.§ 3.) Thus the whole is unim- 


peachable. 


43. 


Prohibition by 
Satyashadha of 
the substitute for 
ason, noticed and 
reconciled, as be- 
ing particular : not 
general. 


“ There is no substitute for mastership, a wife, a son, a coun- 


try, time, fire, the divinity, an act and word, &c.,” as 
for also the exclusion of the substitute for a son, by 
this text of SatyashZdha ; that [is propounded by the 
author], after having authorized to one, having no son, 
a substitute for the same, (in such passages as that 
subjoined,) for the sake of obviating, the recital of the 
benediction [therein alluded to]. “He recited, for 


offspring, that benedictory prayer called “ Jyotishmati.” Accordingly, 
there 1s this passage of revealed Law. “ He, to whom no son may 
have been born, should recite for offspring, the prayer commencing 


‘ Jyotishmati.’” 


44, So in the Saman Veda, in the part treating on father and 


This opinion of 
the author, con- 
firmed by a parall- 
el instance in the 
Saman Veda. 


son, after having by such passages as “ The Yather of 
such a one sacrifices, &c.,” authorized, to one destitute 
of a son, the substitute for the same: {the subsequent 
prohibition] is meant to avoid, such particular passages ; 
but not intended to exclude, in every case even, a sub- 


stitute for a son ; for, that would contradict the following and other 
passages of recorded Law: “ A substitute for a son must be adopted.” 
(§ 3.) “ To be substitutes for the real legitimate son.” (§ 33.) 


45. It is next deliberated, whether this substitute for a son, who 


Discussion pro- 
posed as to the 
precept in virtue 
of which the sub- 
stitute for a son 
is ordained. 


is ordained, is so, in virtue of, the precept enjoinin 

the production of a son, or that regarding the funera 
obsequies. For, allusion has been made, as to both; 
for instance, with respect to the precept to produce a 
son, by the first part of Atri’s text. “ By a man des- 
titute of a son only, a substitute for the same, must 


always be adopted,’—and with respect to the precept regarding funeral 
obsequies, by the concluding part of the same text: “For the sake of 
the funeral cake, water and solemn rites.” 


ANNOTATIONS. 


- 48. That [is propounded by the author], after having authorized, &¢.] Nanda Pan- 
dita assumes that the prohibition, of a substitute fora son, by se besoin here 


noticed, is only with reference to the particular passage recited, by which, 


that author 


had previously authorized, such substitute for the particular purpose therein con- 


templated. 


For the sake of obviating, &c.] A differei.t reading of this passage in the origina) 
is found: ‘ 4viragansans’ instead of ‘ Agiragansaua’—If the latter be correct, (which 


it does not tH as 
eS5. 


lation of chil 


to be;) the translation should be, ‘for the sake of obviating the appel- 
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46. Of these positions, the first is not correct: for, there can be 

Not by that, 0 substitute in virtue of the precept to produce a son ; 

directing the pro. asthe son, by reason of being the object to be pro- 
duction ofa son. duced, is no means of completion. 


47. Neither is the second accurate; for, a contradiction would be 

Nor that re- involved. The substitute for ason is ordained for 

garding the funer- one having no male issue: but not funeral obse- 

al obsequies. quies performed by such person : and exequial rites, 

the agent of which is a son, [are ordained]; but there is no pre- 

cept executed by a son, directing a substitute on his (the son's) account. 
Nor is there a substitute for an agent. 


48. Orit also may be affirmed that the substitute is supplied, 

An adversary’s with respect to being an agent, in the performance of 

mode of reconcil- the act, but not in respect to enjoying the fruit; in 

ing the difficulty the same manner as in the case of the death of either 

anticipated. of the seventeen priests engaged in a sacrifice (Satra), 

a substitute is supplied, with respect to being an agent in the act: so 
also, in the case in question. 


49, This also is wrong; for, the cases are not parallel. In the 

And contro. stance of the sacrifice, the substitute is for one, by 

Santed, whom an act was commenced: But in the case pro- 

posed, since the act’s commencement even, (being com- 

letely non-existent,) is impossible, how can there be a substitute ? 

or is the commencement of an act, by a substitute, admitted by one 
versed in logic. 


ANNOTATIONS, 


47. Avcontradiction would be involved, &c.] The translator is far from confident 
that, he can satisfactorily illustrate this very obscure part, of which different readings 
occur. To render it however, at all intelligible, the following maxims of Hind&é 
Logic, must be premised.—‘ There can be no substitute for the agent, or object of an 
act : but only for its materials or means of completion: should these, or any of them 
be wanting, a substitu'e for the same, can be constituted by the agent oles Now 
if it is asserted, that, the substitute for a son, is ordained in virtue of a precept direct- 
ing the performance of obsequies, if must be affirmed, that, the person, for whose 
sake, the substitute is ahd bt and the performer of the obsequies, are the same 
——For, the person, for whose sake, the substitute is supplied, is the individual 
who constitutes the substitute. Now, as an agent only, can constitute a substitute 
for the means of completing his own act; it follows, that the individual in question 
would be the agent of the obsequies. But these are admitted, to be distinct persons : 
and thus a contradiction would be involved. Accordingly, the author with reason 
says,— The substitute fora son, &c. Moreover, a son, being the agent of the act, 
enjoined in a precept, directing the performance of obsequies, the author further re- 
futes the doctrine, that a son is ordained, in virtue of that precept, by adding, in allu. 
sion to the maxim above specified, “‘ Nor is there a substitute for an agent 


48. Or italso may be affirmed that] The author anticipates, that it mi 
in we of For FL gaa which he eautrovertss that ‘a Seine. - aE ere 
supplied, in virtue of the precept proposed, merely as t 
required ; as ip the case alluded to in te text. y We performer, of the act 


DATTAKA-MI MA'NSA’. SEC: 1. 545° 


50. Or it may be next alleged that there is a precept regarding 
Another mode Oblations of food, and so forth, performed c | 

anticipated and having no son, at his own funeral repast _ a 
rejected. taking place during his life. In virtue of this only, is 
a substitute [ordained]. This is likewise incorrect: for, if [in this case] 
there might be, the substitute for a son, the precept itself, regarding 
the funeral repast to take place during the life of the individual, would 
be of no effect—Besides, himself being the agent, in the performance 
of the funeral repast, taking place during his life; the substitute would 
be even for himself, not for the son: since the son [in this case] is not 
the agent. 


51. Therefore, in virtue of the two precepts first mentioned, 
Conclusion, that there can be no substitute for ason. Moreover, the 
invirtue ofneither assigning also as a reason, “ For the sake of the fune- 
of the precepts ral cake, water and solemn rites” (§ 3) would be inap- 
proposed,is a sub- posite; for, it would not apply, to the person to be 


notte e affected by the point to be proved. It has already 


argument applicae been said, that exequial rites, performed by the man 
ble to both. having no son, are not suggested.* 


52. The question is thus solved: “By a son, a man conquers 
Difficulty sol- worlds, &c.” In virtue of the precept, implied in this 
ved, anda precept 2nd other texts, and supported by confirmatory pas- 
shown in virtue sages, (such as “ Heaven awaits not one destitute of a 
of which ason is son”); on failure of the legitimate son, the son of the 
ordained. wife, and the rest, are ordained to be, the eleven-fold 
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51. Moreover the assigning also as a reason, &c.| The following is hazarded as an 
illustration to this obscure part.—The author adverting to the text of Atri (§ 3), by 
which the constituting a substitute for a son, by one having no male issue, is enjoined, 
proposed a discussion, in respect to the particular precept, in virtue of which, such 
substitute is ordained; accordingly, he suggests and rejects two, viz., that which 
enjoins the production of a son: and that which, directs the performance of exequial 
rites ; and he here uses an additional argument, to support the rejection. If it be held, 
that the first of these precepts, be that required, then the ‘ Paksha’ or individual to be 
affected by the point to be proved, is the man wanting a son; the point to be proved, 
his obligatory production of the same; and the reason (that used by Atri), ‘ on ac- 
count of exequial rites.’ If the second be regarded, as the precept ; the ‘ Paksha’ 
and reason would be the same, as in the first supposition; and the point to be proved, 
his obligatory adoption of a substitute. Now it is rule of Logic, that the reason as- 
signed, should bear on the person affected by the point to be proved, and this is not 
the case in either of these suppositions. To be so, such person (here the man wanting 
male issue), should be the performer of the exequial rites: but it has been shewn that 
he is not—It is to be feared, that the author’s extravagant affectation of logic, has 
here illuded bim into an error.—His argument is good, on a supposition, that the 
reason in question is logical, or one of the premises of a syllogism.—It is obvious, 
however, that it is not so, but is rather used as a cause or motive. 


62. In virtue of the precept, inplied in this and other texts, &c.] The author here 
shews a precept, in virtue of which, the substitute for a son, is ordained; to which, 
none of the objections, made to the two first suggested, apply.—In the first place, in 





* V, supra. § 47, 
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substitutes; and in the precept alluded to, an act being required, to 
operate intermediately, in completing the state of Heaven, and the son, 
severally, as the effect to be produced, and the efficient means: it is 
added “For the sake of the funeral cake, water and solemn rites.” 


53. The term ‘always’ (§ 3) signifies, that in the present case, no 

Import of the definite period is required, as in such cases, as [that 

term ‘always’ in contemplated in this passage] ‘The barren woman, in 
Atn'stextshown. the eighth year, is to be superseded.” 


54. The funeral cake] the ‘Cr&ddha’ or funeral repast.—Water]} 

Other terms ex- that is, the presenting water in the two united palms, 

plained. and so forth. Solemn rites] meaning, rites in honor 
of the deceased, cremation and the like. These are the cause (hetu): 


55. The reason, occasioning the adoption, is the cause. This, 

A distinct afi. from being used in the singular number, shows, that 

liation noi neces- these ceremonies collectively, are the cause, and not 

sary, foreachexe- individually; and consequently, the meaning is, that 

quial ceremony. — there is nota distinct affiliation, severally for each ; but 

one adoption only, on account of the whole: for, on default of a son, 
the failure of the oblation of food, and other rites, is the consequence. 


Ra: @ontemed 56. Accordingly, Manu says “Sages declare these 
by a phrase, from to be substitutes ; for, the obsequies would fail (kriya- 
atext of Manu. lopat).”* Here, this part, “for, the obsequies would 

Which is ex- fyi]” is a reason, subjoined on a negative hypothesis : 
plained. “ The meaning is,—because, if there were no substitute 

for a son, the obsequies would fail.” 


57. Or, there may be this disjunction, [of the compound term 
Another expo- ‘kriyalopaét;’ kriy4+ ] alopat—alopat, would then be, 
sition of it sug- the fifth or ablative case, used after the rejection, of 
gested. the indeclinable past participle, formed by the affix 
‘lyap:’ The meaning is,—for the sake of preventing a failure. 


ANNOTATIONS. 


the precept, enjoining the conquest of worlds by a son, the son is neither the object 
or the agent: but the means of the act ; therefore, there may be a substitute for a son, 
in virtue of this precept: again, the objection just made to the two precepts, first 
suggested, doesnot apply to this precept. Here the ‘Prakaga’ or person affected by 
the point to he proved, is the son: that point, that he is an efficient means for the con- 
quest or attainment of Heavens; the reason, of course as before ; and it here, accurate- 
ly applies to the Paksha: that person, and the performer of the exequial rites, being 


identical. 

55. This, from being used in the singular number.| Atri has in his text ‘ pin- 
dodaka kriyabetol’ translated, ‘for the sake of the funeral cake, water and solemn 
rites’—Here, ‘ hetoh’ (‘for the sake’) is the fifth or ablative case singular, of ‘hetu’ 
& cause. 

57. Or there may be this disjunction, &c.] In disjoining the compound term 
‘kriy@lopat,’ occurring in the text of Manu (§ 33), kriya+-lopat, or kriyapalopat, ney 
be obtained—For, by the rules of orthography : kriyalopat would be equally produced, 


* Vide supra, § 32, 
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58. “On failure of the son, let the wife be, &c.,"* although, by 


‘Though the 
wife, and the rest, 
may perform obse- 
quies: yet, these 
rites performed 
by them, are not 
so beneficial as 
those executed by 
® son, 


this and other passages, the capacity of the wite,.and 
other [heirs] also, to perform the obsequies, is declared: 
still, it must be unquestionably affirmed, that,, from 
the authority of such passages, as this (“ Heaven awaits 
not one destitute of a son”), the mansions of the happy, 
attainable by obsequies, performed by a son, are not 
acquired by such rites executed by the wife, and the 
rest. For, otherwise, the wife and other heirs, of one 


destitute of male issue, being competent to perform rites, which would 
be equally effective ; the specification, of failure [of the son], would be 
unmeaning ; as an alternative results, from such equality. 


59. Hence, for the acquisition of some particular Heaven, to be 


Conclusion that 
a substitute fora 
son, 18 necessar 
for a spiritual ef- 


ect. 

Medhatithi on 
this subject 
noticed. 


attained by obsequies performed by a son, the sub- 
stitute for a son, is indispensable. And, it is said by 
Medhatithi, “ Now, as for the assigning there, the first 
gradation to the legitimate son, that, is not productive 
of any temporal effect, [but, on account of] excessive 
spiritual benefit: to the same extent, as the legitimate 
son, can confer much benefit, the others are unable—and 


‘substitute’ as generally accepted, implies a diminution of benefit.” 


60. Kriyélopat.1 


Interpretation 
by that author of 
the phrase ‘kriyé- 


The ‘kriy# or act, here alluded to, is from 
“ ‘kyiyate, what is done:—the precept [by which it 
is enjoined], ‘offspring, must be produced.’ Let there 
be no omission (lopa), of this—This precept is per- 


3 : e : 
lopat’ cited, emptory: in some manner, or another, it must be ac- 


ANNOTATIONS. 


whether lopat, or alopat, were subjoined to kriya :—that is in the first case, no per- 
matation of letters, would take place : and in the second, a single long & would be sub- 
stituted for the final long 4 of kriyd, and initial short a of alop&t. Accordingly, the 
author after preferring that mode of construction, by which ‘lopat’ would be read, here 
indicates the other, which would give ‘ alopat.’—This latter, is in fact, that adopted by 
the scholiasts of Manu. 
Used after the rejection of the indeclinable past participle formed by the affix 
‘ lyap.’] The term ‘lyap’ in the text, is used, to denote the participle, of which it is the 
pai affix : its first and last letters are servile. The author alludes, to an emen- 
atory rule of Katydyana, on Panini, 2-3-28—the result of which, is this,--If a mode 
of expression, composed of an objective or sccusative case, and the indeclinable parti- 
ciple ending in ‘ lyap,’ might have been used, but is rejected: and the ablative or fifth 
case be adopted ; it denotes the object to such participle.—Thus, “he sees from the top 
of the house (prasadat)” that is : “having mounted (aruhya), the top of the house, he 
sees.” In the same manner, the autbor regards the ablative case ‘alop4t,’ where, the 
second mode of construing the term kriyalopat, occurring in Manu’s text (§ 33), may 
be preferred; thus, “sages declare, on account, of preventing, a failure of obse- 
es (kriyAlopat) :” that is,—‘ having intended a prevention, of a failure of obsequies’ 
(kriyélopam-udegya). 


58. Asan alternative result.] The rites might be indifferently performed, by the 
son, or wife and other heirs. 
60. Kriya or act, &c.] Medhatithi, the author of acommentary on Manu, ex- 
plains the term kriya, occurring in this phrase, as signifying the act of acquiring a ~~~ 


Gankha. The sequel is thus “(The performer of the funeral rites]: on her default 
the whole brother.” 
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complished, by the householder. Of the offspring alluded to, the real 
legitimate son is the first in rank ; should such not be acquired, these 

descriptions of sons [that of the wife and the rest], must be resorted 

Andcanvassed; 10.’—~This interpretation by that author [Medh&tithi] 

either of two alone, must be canvassed. It is said [by him], that, 

meanings attri- the precept directing the adoption of the son given, 

puted tothe au- and the rest, is a substitute for that directing the pro- 

asl creation of a son; or perhaps that the son given, and 

the rest, are the substitutes for a legitimate son? 


61. Of these [supposed meanings], the first is not correct: for, the 

The first shown Substitute of an act, is forbidden, in the passage “ of 
to be inaccurate. the divinity, fire, a word, an act, &.” Neither, is the 
The second also. second accurate; since it would be at variance, with 
preceding passages [of the same author]; such as, “ These [the wiles 
son, and the rest] cannot be substitutes, &c.” (§ 36). For, in this 
passage it 1s declared, there can be no substitute for a son: as a son, 
by reason of being the object to be produced, is no means of completion. 


62. Therefore, from the term ‘ kriya’ (in the expression ‘ kriy4lo- 
Corent inter pat the precept to produce a son cannot be inferred ; 
pretation of the but on the contrary, funeral rites alone must be un- 
term ‘kriya’ derstood ; on account of unity of import with the 
shown, text of Atri, which expresses : “ For the sake of the 
funeral cake, water and solemn rites.” It would be useless [to enlarge.]} 


63. <‘ Prayatnatas’ (resource)]. The affix ‘ tacil’ of the fifth case, 
Explanation of 1s used to form this word, for the sake of agreeing in 
Atri’s text re- construction, with the preceding terms “ yasmat tas- 
sumed, mt” (with some one): and consequently the meaning 
is, that by some one resource (or mode) whatsoever, a substitute for a 
son is to be affiliated —aAnd, although in that text, any resource in ge- 
neral, is mentioned, still, since eleven descriptions of sons have been 
ordained, eleven resources only are recognized. 


ANNOTATIONS. 


This is contrary to the interpretation of other scholiasts, and general acceptation : ac- 
cording to which, in this and similar passages, 1t bears its secondary sense of, ‘ obse- 
quies’ or solemn rites,’ &e. 


By the householder.) The Grib{f or householder, is the second of the orders or stages 
(agrama), prescribed for the devout. These, are thus enumerated, in Mr. Colebrooke’s 
translation of the Kosha of Amara Sinha—lst. ‘The religious student (Brahmach4rt) 
who has received investiture, and is unmarried.—2d. The householder (Grihf) or mar- 
a Snes a The hermit or anchoret (vanaprastha.)—4th. The mendicant or ascetie 
(Bhikshu), 


63. The meaning is, that, by some one resource, &c.] The author presently will 
apparenty lore this his interpretation of the term prayatnatas, occurring in Atri’s 
text. In Sect. 4, § 21, he suggests, that, the same word, in a text of Caaunaka, -nay sig- 
nify ‘on account of the distress of the adopter’: viz., the want of male issue. This he 
confirms by referring to the text of Atri; thereby indicating that the word in question, 
has there, a similar import. 
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64, “Sons of many descriptions, who were made by ancient saints 
The son given, cannot now be adopted by men: by reason, of their 
and the real legi- deficiency, of power, &c.” On account of this text of 
timate son, how- Vzhaspati, and because, in this passage, (“ There is no 
ever,are nowonly adoption, as sons, of those, other than the son given, 
admitted. and the legitimate son, &c.”) Other sons, are forbidden 
by Gaaunaka; in the kali or present age, amongst the sons however, 
[who have been mentioned,] the son given, and the legitimate son only, 
are admitted. 


Term ‘given’ 65. The term “given” is inclusive also, of the son 
illustrative of made, (kritrima) on account of a text of Pardcara, on 
others on account the occasion of treating on the law of the kali age, which 
of a text of Para- expresses, “ The son of the body, (aurasa),the son of the 
bs eaad wife, also, the son given, the son made, &c.” 


The mention 66. Nor, is it to be argued from this, that, in the 
there of the wife’s Jeali age, there may be the son of the wife {technically 
seove that such 80 Called]: for, such is forbidden, by the mere esi 
son in its techni- tion, against the appomtment in that a [of a wife 


cal sense maynow to raise issue to her husband by another. 
exist. 


67. Should it be contended, that, then an option would proceed, 

Contrary argu- from the wife’s son, being ordained, and forbidden 

ment of an adver- [by different authorities]. It is wrong, for many ob- 
sary anticipated. — Jections would be the consequence. 


68. Again, if it be asked, in what light then, the mention of the 

And the men- 800, of the wife, in this passage, [must be regarded] ?P 

tion of the expres- We reply, as an epithet of Aurasa, (the son of the 

sion reconciled. body). Accordingly Manu says: “ Him, whom a man 

has begotten on his own wedded wife, let him know to be the first in 
rank, as the son of his body, (Aurasa).” 


SECTION II. 
Who 2s to be adopted ? 


1. Ofthese two: the rules regarding the ‘ Dattaka,’ or adopted 

Rules regarding S0N, are now propounded. The three points, on this 

the adopted son. subject, to be considered, are,—who is to be adopted ? 
: Rs suggest- how qualified? and in what manner ? 


2. As to the first of these points, QCaaunaka has declared; “ the 
‘saunaka onthe adoption of a son, by any Br&éhmana, must be made 
subject ofthe firss from amongst ‘ sapindas’ or kinsmen connected by an 
cited. oblation of food; or, on failure of these, an ‘ asapinda’ 
= one, not so connected, may be adopted: otherwise let him not 
adopt.” 





ANNOTATIONS. 


67. Many objections.] In the original ‘ eight’ occurs: a definite, for an ins 
definite number, 
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3. “From amongst ‘ sapindas’ ”—That is, from amongst such 
Import of the kinsmen, extending to the seventh degree inclusive: 
term ‘sapinda; and the term being used in its general sense, it follows 
oe = a —‘ from among such kinsmen belonging to the same 
ent general ora different general family (gotra). 


family. 


4. Of these, with respect to the being of the same general family, 
Viddha Gau- this text of Viddha Gautama, is an authority—“ The 
tamacited as ‘au- sons given, purchased, and the rest, who are adopted, 
thority. from those of his own general family, by observance 
of form, acquire the state of lineage (gotrat&) [to the adopter]. But 
the relation of sapinda, is not included. 


5. State of lineage (gotraté) [that is, the condition of offspring 
The term “go- (santatitva) ; for, a passage from the Ké&lik& Purana 
trata” used, inter- recites—“ Sons given, and the rest, though sprung 
preted. from the seed, of another, yet being duly initiated [by 
the adopter], under his own family name, become sons [of the adoptive 
parent]’—and in the Trikanda or vocabulary, of Amara Sinha, the 
terms ‘ santati,’ and ‘ gotra,’ are exhibited with others, as synonyms 
signifying ‘ race or lineage.’ 


sigs 6. Nor, by the term ‘ gotrat&,’ is connection by 
hig a a the same general family, declared: for, the declaration 
question might would be unnecessary, as that connection is obvious, 
mean connection from the affiliation, taking place only, from amongst 
by family refuted. those of the general family, of the individual himself. 


7. “But the relation of sapinda is not included”’—By this, 

Import of the in the case of the affiliation, of one not being a 

close of the text ‘sapinda, such connection, as extending to both the 
in § 4. fifth and seventh degrees, is barred. 


8. With respect to the affiliation, of one, belonging to a different 
Authorities as general family, the following passages, severally, from 
eae sags eae Manu, and Vihat Manu, are authorities. “ A given 
family : son, must never claim the family, and estate of his 
Manu and_ natural father, &c.”* “ Sons given, purchased, and the 
Vihat Manu. rest, retain relation of sapinda, to the natural father, 
as extending to the fifth and seventh degrees :—like this, their general 


family, [which is] also, that of their adopter.” 


ANNOTATIONS. 
4, The text of Viddha Gautama]. Nilakantha, in the Vyavahira~-Mayikha 
denies the authenticity of the text quoted. 


: = And in the Trikanda, &c.] In the text, a verse from the Trik4nda is cited 
wt large. 


8. Passages severally, from Manu, and Vihat Manu]. The authenticity of that 
attributed to Vihat Manu, is denied in the Vyavahara-Maytkha. 








od Manu 9.142. This text is subsequently quoted at large, v. infrg, Sec. 6 § 6. 
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9. That, which has been explained, is the primary class: in case, 

Subordinate [the adoption] cannot be made from this, the author 

class propounded. | Caunaka] propounds a subordinate class ; “on failirte, 

of these, an ‘asapinda, &c.” ‘On failure of 

that is of the sapindas, or kinsmen connected by an oblation of food, @ 
person, not so connected (asapinda), must be affiliated. 


10. Those not sapindas are kinsmen beyond the seventh degree 
Which may also and persons not allied at all. And these also are of 
be sub-divided. two descriptions: those belonging to the same, and 
those belonging to a different general family. For 

this also the passages before cited are authorities, 


1]. Ofwhat has preceded, this is the abstracted meaning.—The 

Resultdeduced ‘sapinda’ belonging to the same general family, is 

from what has the first [in rank]: on failure of him, such kinsman of 
preceded. a different general family. 


12. Although the “ sapinda” of a different family, and a person of 
Sapinda of a the same family, but not a “ sapinda,’ are both equal 
differeat family with respect to their severally wanting a quality 
preferable to one possessed by the other: still, however, by reason of 
ofthesamefamily, propinquity, the individual deriving his claim, from 
not a sapina. the connection as “ sapinda,” is preferable, to him 
claiming by family ; and hence it is, that though of a different family, 
a “ sapinda” even, from the family of the maternal grandfather, must 
be adopted. 


13. Inevery case, on default of a “sapinda,” one not related as such, 

is to be adopted: of this description, the kinsman 

Deduced result, ajlied by alibation of water (Sodaka), to the fourteenth 

Soptinued: degree, being of the same general family, is the near- 

est ;—On failure of him, one not so allied, but of the same general 

family, to the twenty-first degree; and on defect of such also, one, not 
belonging to the same general family, and not related as a ‘sapinda.’ 


14. Sakulya has declared this, “ Let a regenerate man, being 
Confirmed by destitute of male issue, adopt as a son, the offspring of 
onfirmed by eee : 

a ‘sapinda’ kinsman: or next in order, the son of one 
of the same general family (sagotra) : on defect of such, 
let him bring up one born in a different general family.”—By the 
expression ‘ sagotra, those allied by a libation of water (sodaka), and 
belonging to the same general family, are included.—Now, in this text, 
the proximity [in order], of each successively, is particularly shewn. 


Sakulya. 


15. Vasishtha, also propounds the same—“ should take an 
Vasishtha also, Unremote kinsman or near relation of a kinsman, 
&ec.” 


16. The construction of this passage is thus. Heis an unremote 
Illustration of kinsman, who is both a kinsman, and in a near 
the passage cited. Gegree ;—meaning, a near ‘sapinda.—Now, propin- 
quity is of two descriptions,—by belonging to the 
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same general family,—and by the intervention of few degrees. Of 
those allied by propinquity, the ‘sapinda,’ of the same general family, 
and removed by few degrees, is the principal: on default of him, a 
‘sapinda of the same general family, though removed by many 
degrees ; on failure of such, a sapinda belonging to a different general 
family : on defect of this latter also, “ the near -relatiqn of a kinsman,” 
—meaning, of a‘ sapinda’ kinsman, the near relation or ‘ sapinda,— 
being one allied to the individual himself, by libations of water 
(sodaka), but not his ‘sapinda. Such is the import which is 
deduced. . 


17. Relationship also, there alluded to, is of two descriptions ;— 
by belonging to the same general family,—and by the 
intervention of few degrees. The first in rank, is the 
‘sapinda’ kinsman, of such kinsmen of the man 
himself, removed by few degrees, and belonging to the same general 
family, as that person, though not his own sapinda. On defect of 
such, the ‘ sapinda’ of his own ‘sapinda’ kinsinen, being of the same 
general family, though removed by many degrees.—One connected by 
a libation of water, is intended. 


Illustration 
continued. 


18. Ifa ‘ sapinia’, or ‘ sodaka’ relative, cannot be procured, one 

Andconeluded, belonging to the saine general family, to the twenty- 

by shewing that first degree, must be adopted : should none such exist, 

one neither @ sa a person of a different family, although not asapinda, 

pinda or sagotra, must be adopted; for, the text of Cankha (§ 2) 

1s meant, as an ve : : Te eee 
expresses, “or, on failure of these, an ‘a sapinda: 


bject of adop- Bey | OES ) 
re in the tas and this is indicated by Vasishtha, [who says,] “ But 


instance. if doubt arise, let him set apart like a Cudra, one 
ankha cited. whose kindred are remote.” 
asishtha. 


19. He, whose kinsmen are distant, is ‘ one whose kindred are 
Passage of Va- remote :’ the mneaning 1s,—one not allied by an origin 
sishtha, quoted, from the same stock, or by the relation of ‘ sapinda,’ 
in the preceding §, The doubt, alluded to in this passage of Vasishtha, 
explained. regards lineage, disposition, and so forth: it arises 
in the case, of one unconnected as a‘ sapinda, and not sprung from 
the same general family. This is also implied in the passage, 
* otherwise let him not adopt.” (v. § 2). 


20. Although none other than such as are connected, as ‘sa- 
. Inallinstances Pindas’ and not so, can exist: still, since by this sequel 
of adoption, the of the text, (“of all, and the tribes likewige, in their 
adopter, and own classes only, not otherwise’) those, connected 
alin eeetnin as sapindas, and not so, are qualified, as being of the 
~" -game class; both sapindas, and those not such, who 
do not belong to the same class, are excluded [from being adopted]. 
Jor, they might be inferred as a subordinate class, by the rule ef-logic 
“ What 1s not denied, is admitted.” _ 


quoted, v. § 74. 
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21. Accordingly, Viddha Gautama* forbids the participation in 


As is ordained 
by Viddha Gau- 
tama. 


inheritance, of one, not of the same tribe, thus,— 
“or should one ofa different class be taken as a son, 
in any instance, let him (the adopter) not make him 


a participator of a share, this is the doctrine of Gaunaka.” 


One of a differ- 
ent class cannot 
be adopted, 


Manu indicates 
as much: whose 
expression ‘ alike’ 
in the text here 
cited, means, of 
the same class. 


An apparently 
conflicting use of 
the sane term, by 
that author, re- 
conciled. 


25. 
And contrary 
interpretations by 
Medhatithi, and 
in the Kalpataru 
refuted. 


22. Hence, it is established, that one of a dif- 
ferent class cannot be adopted as a son. 


23. Accordingly Manu. “He is called a son 
given, whom his father, or mother affectionately gives, 
asason, being alike, &c.">. Alike,] that is,—of the 
same class; for, a text of the chief of the saints (Yajiia- 
valkya) expresses, “This law is propounded by me, 
in regard to sons, equally by class.” 


24. As for what has been said by Manu himself ; 
“ He is called a son bought, whom a inan, for the sake 
of having issue, purchases of his father, and mother : 
whether the child be like or unlike”’t: this must be in~ 
terpreted, whether like, or unlike, in qualities, not in 
class. 


« Alike not by tribe, but, by qualities suitable to the family: 


accordingly, a Kshatriya, ora person of any other 
inferior class, may be the son of a Brahmana.” As for 
this interpretation of Medhatithi, and one in the 
Kalpataru, “a Cudra even is certainly a son, such is 
the meaning:’—these both must be rejected, on ac- 


count of their repugnance, both to the passage from Yajnavalkya before 
cited, (“ This law is propounded by me in regard to sons, equal by 
class”)—and the text of Cankha, which recites, “[in their own] classes 
only : not otherwise.’§ 


26. “ A son self-given, and a son by a Gidra, are the six kins- 

The Cidra son, ™en, but not heirs.”||—-The enumeration by Manu, in 
pepo dedby this passage, of the son by a Cudra, as a substitute, 
anu, isone born must be explained, as meaning, that, one procreated, 


out of wedlock of 


sCidia ‘parents by a Gadra, on a female slave, but not born in wedlock, 


inasmuch, as he is not a principal son, is a substitute 














ANNOTATIONS. 
_ 24. As for what, &c.] The author has copied this § nearly verbatim, from the 
Mitakshar4, on inheritance.—The reader is referred to Colebrooke’s translation, chap. 
1, Sec. X1. § 16, and the note subjoined, a 


_ 25. As for the interpretation of Medhatithi.] This gloss of Medhatithi, is 
noticed by Mr. Colebrooke, in his translation of the Mitékshard on inheritance. Vide, 
note, Subjoined to ch. 1. Sec. XI. § 9. in which the text of Manu here cited in § ~~ 
is quoted. 

26. By Mann in this passage.] The text, of which part is quoted, in its complete’ 
atate, is thus—“ The son ofa young woman unmarried: the son of a pregnant bride : 


* By an error of the author or his transseriber Viddha Gautama, has been writ. 
ten for Gaunaka, v. infra § 32. i. 8 ; 


+ Manu 9, 168. t Manu 9. 174. § V Infra, § 74. || Manu 9. 166, 


552 HINDU LAW-BOOKS. 


This issuppotted for the same. For,a text of Yajitavalkeya expresses 
by YAjfiavaikya. « Even a son begotten, by a Cidra ona female slave, 
may take a share by the father’s choice. But, if the father be dead, 
the brethren should make him the partaker of the moiety of a share : 
and the one who has no brothers, may inherit the whole property, in 
default of daughter’s sons.”* 


Conalusionthat: 27. Hence, the explanation by Apar&rka, of the 
the term ‘alike’ term in question, is only correct; “ alike, being of the 
means ofthesame same tribe, &c.” YAajnavalkya also.—* This Law is 
aaa propounded by me in regard to sons, equal by class.” 


28. Now, amongst near sapinda kinsmen of the same general 
Anephew must family, a brother's son only must be affiliated: and 
be first selected this doctrine is recognized also, by Vijiianecvara.t 
for adoption. 


29. By the position, that, ‘a brother’s son only must be affiliated,’ 
- He mustbethe it is meant, that the son of a whole brother only, must 
son of a whole be affiliated. Manu declares this:—‘ If one, among 
brother: asshewn brothers of the whole blood (ekajata), be possessed of 
by Manu. male issue (putrav4én), Manu pronounces, that, they all 
are, fathers of the same, by means of that son.” 


ecm: thetext 30. In this text, the state of brothers, as adop- 
cited, itis argued, tive fathers, being propounded, their incapacity to be 
a brother cannot the objects of adoption follows. 
be adopted. 


And brothers of 31. Of the whole blood]. By this expression it 
the half ati appears, that, this condition of adoptive fathers allud- 
pee eee ed to, applies to those only, begotten by the same 
such as there al. father, on the same mother, not to such as are born of 
luded to. a different father or mother. 


382. Brothers.] From the masculine gender being used, it results 

The masculine that brothers, and sisters also, of the whole blood, are 
gender beingused notreciprocally the adoptive parents of the son [of any 
sisters are not ip- one of them]: and this conclusion is confirmed by the 


ANNOTATIONS. 


a son bought; a son by a twice-married woman : a son self-given, and a son bya 
Cidra, are the six kinsmen: but not heirs.”—The author obviates the inference, which 
might be drawn from this, that a son by a Qidra woman, and consequently of the ser- 
vile class, may be a subsidiary son, of his natural father of a superior tribe, | 


82. By the mention of two terms, &c.] In the original of the text of Manu, “ of 
the. whole blood (ekajata)” iy an epithet of ‘ brothers,’ agreeing with that term, in 





* Yajfiavalkya 2. 134. 135. 
+ Author of the Mitakshar4, vide translation chap. I, on inheritance,Sect. XI. § 36, 
Manu 9. 182. ‘ 


cluded, in this re- 
ciprocal state of 
adoptive parents. 


Viddha Gauta- 
ma supports this. 

And completely, 
as the term ‘sis- 
ter’s son’ is ex- 
plained to include 
‘@ brother’s son. 
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mention of two terms [in that gender]. Viddhea Gau- 
tama, declaresthe same. “In the three superior tribes, 
a, sister's son, is nowhere [mentioned as] a son.”* 


33. The expression ‘sister’s son, is inclusive of 
the son of a brother also. Hence, this meaning is 
deduced, that, a brother’s son must not be adopted by 
a sister ; for, brothers only are mentioned, to be adop- 
tive parents [in the text of Manu § 29]. 


34. “Brother and ‘son, when occurring in combination, seve- 


In Manu’s text 
(§ 29), the epithet 
ekajAta, signify- 
ing of one kind, 
bars the recipro- 
cal affiliation, by 
brothers and sis- 
ters, of their sons 
respectively, in- 
ferrible by con- 
struing ‘ brothers’ 
as a complex term 
standing for both. 


rally, with ‘sisters’ and ‘daughter,’ are retained; [the 
other terms being omitted.}]” Although, by this rule 
of grammar, [the term ‘ brothers’] nny be @ compound, 
formed by the retention of one term, and omission of 
an other: and thence, the reciprocal affiliation, by a 
brother and sister, of a sister’s and brother’s son, res- 
pectively, might be inferred: still, those are ‘ekaj&ta,’ 
whose jata or j&ti (kind) is the same: for, these words 
with ‘sam&nya, are cited in the dictionary, as syno- 
nimes signifying kind or sort;{ (therefore,| since by 
‘ekajata, the epithet of ‘ brothers,’ it is intimated, that, 
those [signified by that term,] are of the same kind, 


the affiliation, by brothers, who are male, of a brother’s son, and by 
sisters, who are female, of a sister’s son, would be established. The 
adoption of a brother’s son by a sister, or a sister’s son by a brother, 


could not take 


lace, on account of the difference of their kind, in 


being male and female [respectively. ] 


35. But the single expression ‘ekajata, once uttered, can not 


Objection, that 
the term ‘ekajata’ 
can not at once 
import two mean- 
ings over-ruled, by 
the authority of 
Vijfianegvara, who 
explains in two 


bear two meanings, namely, ‘ being of the whole blood,’ 
and ‘being of the same kind’: for, this maxim in logic, 
would be contradicted ; “A term once uttered, conveys 
a single meaning.”—-Should this objection be made, it 
is wrong: for, the word ‘sansrishta,’ occurring in the 
following passage, has been explained by Vijiianecvara, 
as signifying, a whole brother, and re-united as a co- 


ANNOTATIONS. 


gender, case, and number.—These may be the two terms alluded to, or, they may be, 


“ brothers’, and the term ‘ one’ represented in the original, by the word ‘ekah’, 
is in the nominative case, aud masculine gender, of the sing 


which 


r number. 


35. The word ‘sansrishta’ occurring in the following passage, &c.] The ve 


obscure text, of which a portion is cited, is the following of YAjnavalkya. 


* A half 


brother, being again associated, may take the succession, not a half brother, though not 
re-united; but one united (sansrishta), &c., &c., &c.”—In his gloss on this passage, 
pn Nee eid 


* This passage is a portion of Caunaka’s text citedin § 74. It may belong how- 
ever to both authors: but it is most likely that in the same manner as in the preceding 


instance; the author has here erroneously substituted the name of Viddha Gautama, 


for that of Gaunaka. (V. § 21). 


Panini 1. 2, 68, 


t Dictionary of Amara, Book 1 chap. 1 sect. 1. verse- 9. 
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~distiact senses, a 


word used in a 
text of Y4jiia- 
valkya. 


case likewise. 
said. 


The case of two. 
In- | 


brothers, is 
cluded by the 
plural number, in 
which, ‘ brothers’ 
is expressed. 
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parcener: “.... though not re-united ; but one united 


(sansrishta) [by blood, though not by co-parcenery] 
may obtain the property, and not [exclusively] the 
son of a different mother.’* So even, in the present 


Thus, there is no inconsistency, Sufficient has been 


36. The plural number is inclusive also, of the 
dual: for, two are contained in many: and the being 
son of two fathers, is shewn in the following text: “ if 
he be son of two fathers, let him designate both, in 
each distinct oblation of food.” — i 


37. “If one”—that is, ‘if one even’] By this, where two or more 


Theforce shewn 
of the word ‘ one’ 
used by Manu. 

Who sanctions 
the affiliation of 
the only son, of a 
single brother. 


are the fathers, the author implies a fortiori, the 
more easy adoption of a son, by the others, destitute 
of the same: he does not bar, the affiliation of 
the only son of a single brother: on account of,—the 
cogency of the specification of the term ‘one,—and 
the singular number, in the expression ‘ that son. The 


derivative adjective ‘putravén’ possessed of male issue, applies to him, 
of whom, there are, one, two, or more sons. 


38. And hence, from the sanction of the gift, of an only son even, 


The prohibition 
of the gift, in 
adoption, of an 
only son, does not, 
refer to the case 
proposed, the rea- 
son not applying. 


in the present case, there is no room, for the applica- 
tion of the prohibition, (“Let no man give or accept 
an only son, &c.”) For, since, as propounded in the 
sequel of this text, assigning the reason (“For he is 
[destined] to continue the line of his ancestors,’+) the 
continuation, of the line of his ancestors (the father, 
and the rest), is completed, by means ofa son, although 
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Vijfianegvara, the author of the Mitakshara, holds that the word ‘united’ (in the same 
manner as the expression ‘not re-united,’) is connected, with both its preceding, and 


following terms; aud that accordingly, in one sense it means, united by blood, or a 
whole brother, and in the other, (that is, taken as an epithet, of the son of'a different 
mother,) it signifies re-united, as a o0-parcener: vide Colebrooke’s translation of the 
Mitakshara on inheritance—cbap. Il. Sect. IX § 7. 9. and 10 and notes subjoined. 


. 37. He does not bar &c.] The author here further supports his position, (in * *~*_ 
and also alluding to the prohibition, in the text below noticed, shews that Manu in his 
text (§ 29), intimates that an only son of one brother, may be affilated by another bro- 
ther; for, by the singular number in the expression “ that son” the case of one brother 
having a single son even, is indicated : the term ‘putravAn’ applying, as well to a person 
having one son only, as to him, who has more. 


The derivative adjective ‘putravin’]. This is designated in the original, by the 
affix ‘matup,’ by the suhjunction of which to * putra,’ the derivative noun, ‘ putraval’’ 
in its crude state, of which, ‘putravdn’ is the inflected nominative case, is formed. Thus 
the ‘ up, of ‘ me is redundant : and by a special rule, the ‘m’ becomes, ‘ y,’ where, 
the last vowel of the root, (as in this case,) is the short %, or &—In his illustration of 
this derivative, the author alludes to Panini 6. 2.94; by which rule, it is used to supply 


* Y4jfiavalkya, 
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45. And accordingly, in‘ the K4lika-purf&ya, an indication of 
Case in point Vet&la and Bhairava, sons of Civa, becoming both 
point j 3 

of Vetéla and ‘fathers of male issue, by means of the same son, is 
Bhairava cited thus found: “ The sages said: ‘There is no salva- 
from the Kélika- tion for one destitute of male issue. This is recogniz- 
purdna. ed in the world and Vedas. Vet&la and Bhairava 
formerly went to a mountain to perform devotion. Previous to that, 
they were unmarried, and sons of them, are not mentioned, [as having 
been born or not born. If sons were born, O excellent of the 
regenerate,] we much wish to hear, the particulars concerning them.’ 
‘Markandeya replied; ‘salvation is not for one destitute of male 
issue, both in the next world, and in this: O excellent saints, 
those, who are fathers of male issue, by means of their own sons, and 
those of brothers, attain heaven. Having in this world attained great 
perfection, when Vet4la and Bhairava reached the abode of the great 
deity, they were happy on the hill Kailasa. Then, Oh! twice-born 
men, Nandi* by the order of Civa, as one consoling addressed them, 


ANNOTATIONS. 


45. Civa.}] Or the great deity is mentioned in this extract, under his names, 
‘Sankara,’ or the benefactor, and ‘Hara’ or the destroyer. 


The sages said, &c. &c.} It is to be feared that an instance here occurs of literary 
fraud, too commonly practised among Hind@ authors, and perhaps those of every na- 
tion, where the art of printing has not reduced works of authority to an accurate and 
unvarying standard. On collating this pretended extract from the K4lika-purdna with 
a copy of the original, it proves to be artfully mangled and fabricated. Indeed, were 
an extract authentically made from that work, it would tend to establish the converse of 
the position, in favour of which it is adduced.—The following notes will explain these 
assertions : 

And sons of them are not mentioned.] The translator has supplied from the Kalika- 
purana what here follows between these marks{ |, with a view of rendering the 

assage the more intelligible. ‘This part has been apparently omitted by the author, to 
favour the omissions below noticed. 


Both in the next world and in this.} Instead of ‘ pretyachéhacha’ thus rendered, 
in the copy of the original Kalika-puraya, consulted by the translator, ‘ nischitanchéti,’ 
occurs, meaning, ‘ and this is certain.’ The circumstance of three copies of the author’s 
work concurring in the former reading, deterred the translator from adopting the 
latter, which in point of sense, is unquestionably the preferable. 


Attain heaven.] A stanza of the original immediately following here has been 
urposely omitted: It is to this effect ‘‘Oh, Brahmanas, the sages Vetala and Bhairava 
fad offspring born to them. Listen illustrious saints, while I declare their progeny.” 


Is easily attained.] Here stanzas to the following effect have been purposely omit- 
ted :— One destitute of male issue, beholds the hell named Put.—None can escape 
from that, either by religious austerities or devotion: Liberation from it proceeds 
from the production of ason only. Therefore, beget ye sons on the bodies of divine 
females ; your immortality has been produced, by eoeine the milk of K4tyayana:t 
therefore procreate immortal sons on immortal] beings: wherefore having in any man- 
rat} produced sons from the bodies of celestial beings, vour welfare will quickly 

ow.” | | 
We will make one [son] only.] The author by the substitution of one letter for 
another, has ingeniously produced a sense directly opposite, to that of the Kalika-pu- 
réna. The Dattaka Miménsé reads ekameva, ‘ [one] only ;’ the original ‘ evameva,’ by 
which the sense would be, “ we will do thus even.” , 


* One of the celestial attendants of Civa. + A name of the goddess Durga, 
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in private, in the following true and instructive speech: he said “Do 
you sons of Civa, destitute of male issue, exert yourselves in the pro- 
duction of a son, By one to whom a son is born everywhere salva- 
tion is easily attained.” Markandya continued :— ‘having heard 
these words of Nandi, they became elated in their hearts, and said to 
him: “ we will make one [son] only.” Accordingly Bhairava, at some 
time, copulated with Urvasi, a celestial nymph, and procreated on her 
a son named Suvega. Vetéla also affiliated him as his son: and in 
consequence, by means of this son, both attained heavenly salvation.’ ” 


46. But must not this relation of one as son to many [brothers] 
Dilemma sug- be either produced at once, or in gradation ? Not the 
gested as an ob- first: for, there is no precept enjoining that they 
jection. should receive in adoption at once. Nor is the other 
supposition accurate: for a boy precluded by a previous initiation, 
another initiation of the same description as the first, cannot be 
performed. 


47. Should this be alleged, it is wrong: for, analogous to the 
case exemplitied in the passage (‘seventeen are 
ate : inferior and twenty-four superior sacrifices, &c.”), the 
ee ce words ‘ they,’ and ‘all,’ being the abridged form of the 
nephew may be conjunctive compound : the association of the adopting 
given, to several brothers, is meant to be declared thereby: hence the 
associated bro- gift even [ofa son] to several brothers associated, is 
Heeb nets valid. In the same manner, as at the religious gift 
ite epulgourieha’ denominated ‘tul4purusha, the united officiating 
gift. priests are the objects to whom it is made, and the 
receivers. 


48. V&chaspati Micra declares the same, thus: “ since the plural 
The analogy in number is used in “ officiating priests” in this passage, 
this instance indi- (‘ Having thus prayed to the gods, let him give the 
cated by Vachas- officiating priests ornaments of gold,’) the whole of them 
pati Migra. conjointly even, are the object, to whom the gift is 
made: and hence, after haane placed, his spiritual preceptor’s hand, 
above all, and arranged in order under it, those of the officiating priests, 
who read the Rig-veda, &c. the ornaments are to be given,” 


ANNOTATIONS. 


Accordingly Bhairava at some time, &c.] What follows from this part, to the 
end of the alleged extract, appears to be a fabrication. It is cited indeed in the 
Dattaka Chandrika, as from the Kélika-purana : but is not found in that work. On 
the contrary, it is related with much prolixity, in the Kalika-purana, that Bhairava 
had a son Suveca, by Urvasi: but it is not written, that such son, was adoptcd by his 
brother, who is mentioned as having raised distinct male issue to himself. 


47. Religious gift denominated ‘Tulépurusha.’] This gift (as its name denotes) is, 
where for pious or auspicious purposes, the donor presents united Bréhmanas, with his 
weight, in some substance: some years ago R&ji Rajkishn, publicly gave away in 
Calcutta, his weight in gold: instances of such pious, or rather ostentatious munifi- 
cence, are of course rare : though this gift in barley, rice, salt, &c. is prevalent through- 
~ fy country.-It should be observed, that it must not be made to an individual 

ralmana, 
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49. Nor is.even, the being son to many [brothers], at the same 
time, anomalous: for, analogous to Draupadi’s, being 

jos ae tl the the wife [of several brothers] by simultaneous accept- 
ual relation of #20¢, that relation of one, as son to many, though 
one to many; itis Somewhat differing,is acknowledged; like the recog- 
supported by mised state of the ‘Dvy&mushyayan@ or son of two 


analogy. fathers. 


In § 29, Manu 50. “ Fathers of male issue, (Putrinali)]. “ OF 
implies that there Whom, there is a son.”—By the verb ‘is’ (signifying 
must be an act of existence) in this phrase, (into which this derivative 
‘the adopting bro- adjective resolves,) since existence is declared; and 
ther to establish existence not applying to one who has not been pro- 


bdrm age oA duced, an act of the adoptive fathers is implied. 


his own. 
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49. Analogous to Draupadi’s being the wife, &c.] Draupadi was the wife of, and 
received in marriage at the same time by, Yudhistira, Bhima Séna, Arjuna, Nakula and 
Sahadeva, the five sons of Panda, a king of Indra Prastha (Delhi). the following par- 
ticulars, relative to this circumstance, are mentioned in the Mahabharata: Draupada, 
the father of Draupadi, was the sovereign of the Punjab country. He had heard of 
the virtues of Arjuna and his unrivalled skill in archery : and secretly desired him for 
his son-in-law. ‘To promote this object, he caused to be erected a pole, on which a 
wheel having a hole in it, and which constantly revolved, was horizontally placed. He 
also proclaimed a vow, that he would bestow his daughter to the person whoever 
might succeed in discharging an arrow from underneath through the hole of the revolv- 
ing wheel, so dexterously, as on its descent, to fall through the same aperture. A par- 
ticular day was appointed for the trial: and he invited princes of the vicinity, and 
persons of all degrees, assembled at the court of Draupada. Previous to this, Arjuna, 
and his brothers had become ascetics—Bhima appeared at the place of trial, with other 
religious mendicants ; and when no one in the assembly would attempt so difficult an 
undertaking, by the advice of his companions, brought his brother Arjuna from their 
abode in the city—Arjuna advanced to the trial and accomplished the task imposed.— 
Draupada would have fulfilled his vow, but the princes and others, jealous of the 
success of one apparent so mean, attempted with force fo prevent his receiving the 
prize his skill had won. Arjuna, however, with the assistance of his brother, suceeeded 
in carrying off Draupadi.—Having arrived at their habitation, Arjuna addressed bis 
mother, who was reclined with her face covered, that ‘‘ he had brought something.”— 
To this the mother (her face still covered) replied, by directing him, to divide it, what- 
ever it was, equally with his brothers; and afterwards, when aware of the object, to 
which her son alluded, would not retract her injunetion.—In the meantime, with the 
advice of Draupada, his priest repaired to the abode of the brethren, and secretly listen- 
ing to their conversation, discovered, who they were : with this information, he returned 
to his master, who the next reap invited the whole family to his palace, for the pur- 

ose of solemnizing the nuptials of bis daughter, and Arjuna. They attended with 
Draupadi.—The preparations were commenced, and when the king formally proffered 
his daughter in marriage to Arjuna, he explained the nature of his mother’s command : 
and that he would not espouse her, except in conjunction with his brothers. The king 
iat consented, and Draupadi was received in marriage, at the same time, by the 
ve brothers. 


50. This phrase into which this derivative adjective resolves.] The Sanskrit 
reader will perceive that a literal version, here, has not, and indeed could not well have 
been given. ‘ Putrinal’ cited from Manu’s text (§ 29) is the nominative case plural, 
of the derivative, formed by the affix‘ in” Thisis used in the same sense, as that 
formed by the affix ‘ matup,’ already noticed in § 87 and note subjoined, and is con- 
sequently illustrated by the same periphrasis which Nanda Pandita, accordingly intro- 
duces. y. Panini 5, 2. 115, 
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And accordingly Atri. “By a man, destitute of a son only, 
must a substitute for the same, a 

tha also : “ A person being about to adopt a son, should 


51. 
This is indicat- 


a ee take an unremote kinsman, or the near relation of a 
Vasishtha. _kinsman, having convened his kindred, and announced 

- his intention to the king, and having offered a burnt 

And Caunakha. offering, with recitation of the holy words, in the mid- 


dle of his dwelling.” Likewise Caunakha: “ Having 

advanced before the giver, let him thus cause to be asked, ‘Give this 
son,’ &c.” 

52. “Cause to be asked.”] Here, by the causal 

form of the verb being used, it is meant :— Let him 

ask, through a Bréhmana employed for that purpose.’ 


A term used by 
whom is explain- 
ed. 


And consequently, the position that, the son of a brother 
though unadopted, bears filial relation to his paternal 

The contrary yncle, on account of this text of Vrihat Pardsara, 
doctrine refuted. (« Tet, the nephew of a paternal uncle, destitute of 
male issue, be hisson: he only should perform his obsequies, of the 
funeral repast, and oblations of food, and of water,”) is refuted. For, 
without an act of the adoptive parent, filiation, as his son, is not 


53. 


accomplished. 


54. It must not be argued that in the cases of the son of hidden 


An act of the 
adoptive father, 
is implied in the 
cases of the sons 
of hidden origin, 
and self-given. 


origin and the son self-given, there is no act of an 
agent, [as adopter]; because, in these passages,— 
(“ one secretly born in the house, is considered a son 
of hidden origin’— Self-given, meaning, given b 

himself”) no such act is mentioned. For, it is inferred, 
as otherwise, the consecution of an effect, to an act, 


would not be attained. 


Were Manu and 
Pardsara (§ 29 and 
§ 53) literally con- 
strued ; it would 
follow, there were 
thirteen sons. 


Which would 
be at variance 
with the enumera- 
tion of twelve, by 
Manu. 


57. But, 


Opponent’s ar- 
gument that such 
contradiction, is 
no objection: as 
the enumeration 
of sons Is, various- 
ly specified by a 
text of law. 





55. Therefore, the text of Manu, and Vrhat 
Pardsara (§ 29 and 53)are not pertinent, to the extent 
of their verbal import; for, thirteen descriptions of 
sons would be the consequence. 


56. Nor would thus, what was intended result: 
for the enumeration of twelve, in this test, would be 
contradicted: “of the twelve sons of men, whom 
Manu, sprung from the self-existent, has named: six 
are kinsmen and heirs; six not heirs, but kinsmen.”* 


may not this contradiction of number be admitted on 


account of the passages below cited? Firstly: A dif- 
ferent text of law: “The legitimate son, the appointed 
daughter, the son begotten, on another's wife, the son 
of the wife, the son.of an appointed daughter, the son 
of a twice-married woman, the damsel’s: son, the son 
received with a pregnant bride, the son of hidden 
origin, the son given, the son purchased, the son self- 


* Manu, 9. 158. 
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given, the son made, the deserted son, and the one born on a woman 
of unknown caste,—are the fifteen sons of a man.” 
Vrihaspati. Secondly : A text of Vrihaspati: “ Of the thirteen song, 
: enumerated in their order, by Manu, the legitimate 
son, and appointed daughter, are the cause of lineage.” Thirdly: A 
text [of Manu]: “Sages declare these eleven sons, (the 
son of the wife, and the rest,) as specified, to the sub- 
stitutes for the real legitimate son, for the obsequies would fail.”—And 
lastly : A text also of Manu, which declares: “The son 
| of the body, and, the son of the wife, may succeed to 
the paternal estate: but, the ten other sons, can only succeed in order, 
to the family duties, and to their share of the inheritance.”* 


58. Should it be thus argued, by an opponent, we reply,—True ! 

It is established, that there is no contradiction of the 

His argument number twelve: for, the several enumerations in each 

refuted. authority, are consistent; since in some, particular 
sons are implied, and in others, expressed. 


The gradation 59. And moreover, the assigning in the follow- 
te - hew, Fp ing text, the fifth place, in the order of succession to 
ry rv iheritance, the estate of one, who died without male issue, would 
would be contra. be contradicted: “The wife, and the daughters, also: 


dicted. both parents, brothers likewise, and their sons.” + 


60. The exposition of this, is thus. Ifthe brother’s son, though 
That is, if the Unadopted, bear filial relation [to his uncle]; the enu- 
brother’s son merating the brother’s son, on account of his wanting 
though unadopt- such relation, in the fifth place, in the order of succes- 
ae cael son t0 sion to one dying without male issue, would be con- 
: tradicted. The same also must be understood, in res- 
A similar objec- pect to the right in gradation, to perform the obsequies, 
tion would apply as declared in this, and other texts. “The son, the son 
to the order e of a son, the son of a grandson : like these, the offspring 
°°- of a brother, or, that of a Sapinda also, are born, Oh 
king! capable of performing obsequies.”’} 
61. But, is it not deducing a false conclusion, to argue a want of 
But Vishnu de- filial relation from not performing the obsequies and 
clares the incom- succeeding to the estate ; for, the son of an unmarried 
petency of certain daughter, and the rest, notwithstanding their filiation, 
ich aka ee of are shown by Vishnu, in this text, to be incompetent 
ns, to perform t : zs 

obsequies or suc- 0 perform obsequies or succeed to the estate. “Ex- 
ceed to the estate, ceptionable sons, as the son of an unmarried daughter, 
although filially ason of concealed origin, one received with a preg- 
related. nant bride, and'a son of a twice-married woman, share 
neither the funeral oblation, nor the estate.”|| So also, notwithstand- 
ing participation in the obsequies and. estate, may be wanting, the 
filial relation of the brother’s son, though unadopted, may be admitted 

without objection. | 


Manu. 


Manu. | 





* Manu, 9. 165. > Yjfiavalkya, 2. 136. { Vishnu-purana, 


|| This text is unauthentic ; yide note to Colebrooke’s translation of the Mitakshard, 
Chap. 1. Sect, Al § 27. : 


62. Should this be objected: it is erroneous. 


Argument of 
opponent, founded 
on this circum- 
stance over-ruled 
by reference to 
texts of 


Yajfiavalkya, 
And Atri. 
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ion in 
the obsequies and estate has been declared to be the 
result of filial relation, in this passage (“ Among these, 
the next in order is heir, and presents the funeral 
oblations, on failure of the preceding”) ;* for, other- 
wise, like the impotent person and the rest, one, who 
merely, bore the semblance of being a son, would be 
of no use; and in this text, (“ By a man destitute of 
a son only, must the substitute for the same, always 


Participati 


be adopted, &c.”) an imperative mode of expression, being used, the 
filial relation of one unadopted, cannot exist. 


63. Nor mustit be affirmed that the injunction in question re- 


Of whose text, 
it cannot be said, 
that it refers to 
one other than a 
brother’s son. 


garcs those other than the brother’s son: for there is 
no proof of such partial application; and on the other 
hand, it would be at variance with the instance of the 
adoption by Vet&la of the son of [his brother] Bhai- 
rava, contained in the pertion [of the extract from 


the K&lika-pur4na, before quoted] commencing, “ We will make one 
son only,” and ending “ Vet&la also affiliated him, as his son.” 


Besides if the 
filiation of a ne- 
phew, existed 
without adoption, 
where of several 
brothers, some 
not sons, &nd 


quence would re- 
sult. 


695. 


Which cannot 
be intended. 


64. Moreover, in the case, where, of ten whole 
brothers, five have each ten sons, and five are wholly 
destitute of male issue, it would follow, that, the five 
brothers destitute of male issue, would have each fifty 
sous; and it would also result, that the fifty sons 
would severally have ten fathers: thus, there would 


Nor, would an intended consequence thus result: for, in the 


passage, (“a substitute for a son must be adopted”) 
unity, ascribed to the object to be adopted, is of definite 
import: and the singular number, used in the follow- 


ing passage to express severally both the male issue and the father of 


the same, would be contradicted. 


“If one among brothers of the 


whole blood be possessed of male issue, Manu pronounces that they 
all are fathers of the same, by means of that son.” 


ANNOTATIONS, 


62. Amongst these, &c.] The text of Yajfiavalkya, of which the initial part only, is 


here cited, is completed from the translation of the Mitakshara on inheritance. (v. Cole- 
brooke’s translation, Ch. I. Sect. XI. § 21). The passage quoted in the last paragraph, as 
from Vishnu, which is cited in § 27 of the Section noticed, is explained, as merely barring 
the right of the exceptionable sons in question, to a fourth share, legitimate issue exist- 
ing : and as not affecting the text of Yajfiavalkya, here alluded to, by which any descrip- 


tion of son whatever, on default of legitimate issue, may inherit the whole patrimony. 


Impotent person and the rest.] Meaning the outcaste, and his issue, one lame 
and the others, who are excluded from inheritance. 


_ An imperative mode of expression being used.] ‘ Vidhiprayatyaya’ or an affix 
of injunction, are the terms of the original thus rendered: by these, the injunctive 
future participle Kartavya’ (must be adopted) used by Atri, is designated. 

“eae renner naemtemnve berms entaperereerean ass satin Sete eensnates ten caranatecunmnapaeeeemnenremans thie AE SICETS 


* Yajfiavalk ya. 
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class (Vaicya-jateshu ; of CGdras, from amongst those of the Cidra 
class. Of all, and the tribes likewise, [in their dwn] classes only : and 


not otherwise. 


But a daughter’s son, and a sister’s son, are affiliated 


by (Gdras. For the three superior tribes, a sister's son, is no where 
[mentioned as] a-son.” 


Though ‘class’ is 
used by Caunakha 
in the general por- 
pinquity is a con- 
dition, by reason 
of the text Vasish- 
tha. 


75. “In their own class.” In the Kshatriya tribe. 
Notwithstanding ‘class’ (j4ti); being used in its general 
sense, propinquity as before, here likewise, constitutes 
a restrictive condition ; on account of the text of Vasish- 
tha: “a person being about to adopt a. son, should 
take an unremote kinsman, &c.” : 


76. On default of a sapinda kinsmen, “and even in the general 


Import of the 
passage “and 
even in the gene- 
ral family, &c.” 
shown. 


From which it 
appears, on defect 
of a ‘sapinda,’ one 
ofthe same gene- 
ral family, 1s or- 
dained ; to whom, 
the condition of 
equality of class, 
equally applies. 


78. 


Caunaka’s terms 
Vaicgya-jAteshu, 
explained. 


family, following the same primitive spiritual guide.—” 
Since there are no distinct and peculiar general families, 
of the [primeval] Kshatriyas ; the primitive spiritual 

uide is mentioned, [to particularize the class, from 
which, the adoption is to be made.] 


77. Accordingly, an account of his more remote 
connection, on failure of the “sapinda” kinsman, one, 
belonging to the same general family, is ordained. In 
respect to him also, the clause “In their own class, &c.” 
is likewise applicable ; on account of the conclusion, of 
the passage “ of all, &c.” And hence a near or distant 
relation of a different class is precluded [from being 
adopted. 


‘Vaicya-j4teshu’] this must be rendered,—from amongst 


those of the Vaicya class,—as if, ‘jatishu’ had been 
used: for ‘jata’ or ‘j4ti [of which the words are seve- 
ral inflexions, are recited in the dictionary, as syno- 


nims, signifying, ‘class or sort. 
79. Here also, although the specification is general, propinquity 


In respect to 
the Vaigya, the 
condition of pro- 
pinquity, and the 


as before, constitutes a restrictive rule. The clause too, 
(“and even in the general family, following the same 
primitive spiritual guide,’) is here likewise understood ; 
on account of the text, commencing “|He specifies] the 


ANNOTATIONS. 








76. Since there are no distinct and peculiar general families of the ppmera 
[ Kshatriyas]. The general families of Kshatriyas and Vaigyas, are distinguished by the 
primitive saint, or patriarch hereditarily acknowledged, in the family. This is not the 
case with Brahmanas. The gotra, or general family of whom, is determined by lineal 
descent, from some particular saint. Cudras again are all supposed to belong to the 
gotra of Kacyapa, the common progenitor of the four tribes. 


78. Vaicya-jatesbu.] These terms occurring in the original, might also be ren- 
dered ‘amongst those sprung froma Vaicya:’ accordingly,it ts here the object of the 
author, to restrict them, to their other construction, viz., “In Vaigya classes,” which 
he prefers. The Sanskrit reader will observe, that a litcral translation has not, [been} 
nor could not well be attempted here. 


79. The text commencing, &c.] Not having met with this text in its complete 
state, the Translator offers with diffidence, the mode, in which, the initial words, of the 
original, are rendered. These occur in the Mitakehara, where they are cited, under the 


clause, as to the 
general family fol- 
lowing the same 
‘Guru,’ are equal- 
ly applicable. 
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general families of Kshatriyas, and Vaicyas, as distin- 
guished by following the same primitive spiritual 
guide: and because, the passage, the initial words of 


which, are “who are adopted from those of his own 


general family, Sic. &.”* is common to the three tribes. 


It is equally the case,’in this instance also, that, on default of & 
‘sapinda’ kinsman, one of the general family, following the same pri- 
mitive spiritual guide, [is to be adopted. ] 


Amongst (a- 
dras propinquity 
is a condition, but 
the cluuse reyard- 
ing the general 
family of the same 
Guru, does not 
apply. 

Their tribe in 
general is the 
order from which 
the selection is to 
be made. 


81. The 


The same is 
intimated in the 
Braiima purana. 


80. ‘From amongst those of the Cfadra class.’ 
Here also propinquity as before, [constitutes a restric- 
tion;] and the clause, (“and even in general family 
following the same primitive spiritual guide,”) does 
not here apply :* since, [amongst Cdadras] a general fa- 
mily, distinguished by following the same primitive 
spiritual guide, is not ordained. Therefore it follows, 
that the Cadra class, in the general, [is the order from 
which the adoption is to be made.] 


same is declared in the Br&ahma-pura4na.—“In faet, for 


Cudras, gaining their livelihood by servitude, living on 
another’s bread, whose bodies depend on another, there 
is not a son, from any order whatever, [but their own 


tribe]: because a slave only is produced from a male slave and a 


female slave.” 


82. On account of the superiority of those of the three first 


From which the 
Import of the text 
cited is explained, 


tribes, and of those born in their direct order; and of 
the inferiority, of those born in the inverse order, a son 
cannot be adopted, from any order whatever, [by (t- 


dras, but their own tribe]. A Cddra only, therefore, must be affiliated ; 
for a slave is produced from slave parents. 


Objection, that 
the passage com- 
menelug, fo 
Kshatriyas; 
should not have 
been propounded. 


83. Butthe three sentences regarding the ‘ Ksha- 
triyas’ and the rest, (§ 74) should not have been pro- 
pounded; because their import is obtained from the 
passage preceding (v § 2): and even if propounded, 
there is tautology in the part commencing “ of all, &c.” 


This if objected, is wrong; because by the terms ‘ Kshatriya: 


Refuted, 


and the rest, the inclusion of the Mardhévasikta and 
other mixed classes regulated by the same rules as the 


Kshatriya and the rest, is meant: for, a text of Cankha expresses :— 


ANNOTATIONS. 


name of Acvalayana, the author of a work entitled the Gthya-sttra.—Fhe same’ text is 
ntoiced in the Dattaka-Chandrikaé, where the additional word ‘probriniti, “He 
specifies” occurs. 


on ner ESET SP LC erie 
Vriddba Gautama, vide supra. § 4. In the original, those cited, are the initial 
of the text, . 


566 


HINDU’ LAW-BOOKS. 


“ one procreated,—on a female Kshatriya by a Braéhmana, is a Ksha-~ 


a 


The phrase ‘in 
their own class’ 
shewsthat,a 
Mardhavasikta,or 
One of any mixed 
class, may not be 
adopted by one 
of the tribe with 
which he ranks. 


ae even : on a Vaigya woman, by a Kshatriya, is a Vaigya even: by 
aigya on afemale Cidra,isevena  — 


85. ‘In their own class.’ This is to shew that, 
though the same rules apply.to the ‘ Mardhévasikta,’ 
and other mixed classes, as to the Kshatriya and the 
rest ; still those do not become sons to a Kshatriya, and 
the rest, on account of the indication, of direct order, 
in thiy text. “Three wives in the direct order of the 
tribes, &c. &e.” 


86. Nor, is there any tautology in this sentence, “ of all, &c. :” for 


The sentence 
‘ofall, &c.’ is per- 
tinent. 


this part of the text : "of all, &c.” by reciting a restric~ 
tion, as to their own classes, in respect to the tribes, 
and those born in the direct order of the same, is per- 


tinent, in indicating, that, that does not apply to those, born in the 


inverse order, 


‘Ofall’ is used, 
to include those 
born in the direct 
orderof the tribes, 
who w ould not 
otherwise be in- 
eluded by the 
term ‘all,’ 

It is not an 
epithet of tribes. 


88. And 


Conclusion. 


87. The expression ‘of all’ implies in fact this. 
From the cogency in the specification of the word 
‘tribes, the restriction to their own class, would apply 
to the tribes only: nut to those, born in their direct 
order. ‘lo include these the word ‘all’ is used. Now, 
they are included, because they are regulated by the 
same rules, as the tribes. Nor is this term, an epithet 
of tribes ; for the conjunction ‘and’ would be insigni-~ 
ficant. 


therefore, the restriction is,—‘of the tribes, and those 
born in the direct order of the same, in [their own] 
classes only.’ ‘Not otherwise’-—meaning—nvut amongst 


others, born in the inverse order of the tribes. 


ANNOTATIONS. 


85. On account of the indication of direct order in this text.| The text, of which 


the initial words only are cited, is the following of Yajfiavalkya. 


“Three wives in the 


direct order of the tribes, two, and one, are, for a Brahmana, Kshatriya and Vaicya 


respectively. 


For one born a (fdra, a woman of bis own tribe.” The argument of the 
author, here used, requires illustration. 


A son begotten by a man of superior tribe, on 


a woman of inferior tribe, is of his mother’s class, and technically called ‘anupurvaja’ 
and ‘anulomaja:’ that is,—one of a mixed class, born in the direct order of the tribes. 
Such issue is of several descriptions. For instance, the Mardh4vasikta or offspring of 
parents of the Br4hmana and Kshatriya tribes. Though considered however, as of his 
mother’s tribe, such son, may not be adopted by a Kshatriya. It isa maxim, that a 
man, must ouly affiliate, one of his own class, of whom he might have been the natural 
father. Now the Mardhavasikta, is born in the direct order of the tribes, being the 
issue Of the union of a Brabmana, with afemale Kshatriya; and not that ofa Kshatriya, 
with a female Brahmana, which could not take place; as it would be in the inverse 
order of the tribes. 
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89. But why should not this part, [commencing ‘of all, &c.’] be 


Objection that 
the part commenc- 
ing ‘of all’ may 
possibly be an 
exception to the 
preceding part. 


considered, as an exception to the rute, as to propin- 
quity, inferred from the preceding passage [in § 2] ? 
Should it be replied, because, it would be repugnant to 
the text of Vasishtha (“a person being about to adept, 
&ec.”) : the argument is wrong ; for, the result, deduced, 


from that text, is, that, it is identical in its import 
with the passage [in question, ] regarding Bréhmanas. 


90. Such objection, if made, is inaccurate: for, were the passage 
Refuted in question, such exception; the rule, founded on ancient 
practice, which makes propinquity as recognized by 
popular acceptation and in holy writ, a condition, would be contradict- 
ed: no advantage would result: it would be repugnant to the context: 
and lastly were an exception, as to propinquity in the general, meant 
even, by this passage, the exception as to. particular relationship, con- 
veyed in this part of the text, (‘ But a daughter’s son, and a sister’s 


son, &c.’) would be inconsistent. 


Therefore, the interpretation only, as 


given, is pertinent. 


The daughter’s 
son, and sister’s 
son, are excepted, 
from the three 
first tribes”by the 
part “but a 
daughter's son, 


This construc- 
tion clucidated. 
It is supported to 
by the part sub- 
joined as arcason, 


91. This part of the text, (“ but a daughter’s son, 
&c.”) propounds an exception, as to those of the three 
first tribes, with respect to the daughter's son, and sis- 
ter’s son, inferred from the mention of propinquity in 
the general. 


92. Since, (the particle ‘but, having an exclusive 
import,) a restriction ‘by Gadras only, is conveyed ; 
those of the three first tribes are excluded, On this 
point the author subjoins a reason: “For the three 
superior 


93 Since the filial relation of a sister’s son to one of the three 


Conclusion. 


first tribes, is not exhibited in any authority what- 
ever, the passage is relative only to Cadras, This is 


the meaning of the whole. 


‘Sister’s sou’ 1s 
used, in the rea- 
son, indefinitely : 
otherwise, that 
term, or ‘daugh- 
ter’s son,’ in the 
preceding sen- 
tence would be 
unmeaning. 


94. The expression, ‘a sister’s son’ is of indefinite 
import, in the [part subjoined as a] reason ; for, [other- 
wise] it would follow, that it were therein an unmean- 
ing term: or were it of definite import, one portion 
[of the preceding sentence, viz. ‘ A daughter's son’] 
would be void of sense. 





ANNOTATIONS. 


94. It would follow that it were therein an unmcaning term.] Literally epithet; 


for, in the original of the passage of Gaunaka, alluded to, the single derivative word 
‘ bhagincyah’ (sister’s son,) may be construed as an epithet of ‘Sutah’ (son) there occur- 
ring. The idiom of the English language requires that these terms should be disjoined 


in the translation: that is, that ‘Sutah’ should be construed by itself, as the predicate 
the sentence, 


568 


An argument 
used, to show that 
the daughter's son 
and that of the 
eiector, refer to 

VOTRS ONLY, tucCu* 
tical with that 
applied in a paral- 
lel case. 


Onjection that, 
by a literal con- 
struction, the sis- 
ter’s son, and not 
the daughter’s, is 
excepted to the 
three tribes. 


Overruled; as 
the text would be 
split, and an 
option of the 
daughter’s son, 
accrue to those 
tribes. 


98. 

The same op- 

tion otherwise de- 
duced. 


Or thus. 
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95, The daughter’s son, and that of the sister, 


+refer to the Cf&adra tribe: for, in no other authority, do 


they relate to those of the three first tribes; an argu- 
ment, the same as that, used in the question, as to 
drinking spirits, and so forth. Hence, it is not ac- 
curate that these two refer to those of the three first 
tribes. 


96. Next it may be alleged, that, both passages 
by being construed in a literal manner only, are de- 
monstrative of their several subjects, but not so by 
being construed from inference. Consequently, it is 
the sister’s son alone, that does not refer to the three 
tribes: not the daughter’s son. 


97. This is also wrong: for a splitting of the 
text would result; and an option to those of the three 
first tribes, in respect to the daughter’s son, follow: 
since by being an unremote kinsman, he would be 
inferred [as eligible] and interdicted [as such] by the 
restriction to Cfdras only. 


By the restriction to Cfidras' only, a prohibition 
of the daughter’s son, in respect to those of the three 
first tribes, would be established. And by the restric- 
tion that a sister’s son only may not be [adopted] 


by those of the three first tribes, a sanction of the daughter’s son 
would be obtained. Thus there would be an option. 


99. Besides, if [the two passages in question,} are to be construed 


Tf a literal mode 
of construction be 


“= 3 Gn the 
a thana 


tion, “AB to the 
object or agent, as 
here illustrated. 


with reference merely to their verbal import, in the 
first passage, there would be either a restriction [as to 
the object of adoption], or one in respect to the agent 
(parisank’hya). In what docs the one, and in what 
the other consist? ‘By CGidras, a daughter’s son and 
a sister’s.son only [may be adopted].—This is a re- 
striction [as to the object; required,| because [other- 


wise,] the daughter’s son, and the other, would be interrible, from one 
portion [of the general text]—and every relative commencing with 
the brother’s son from another. ‘By CGdras only, a daughter’s son, 
and a sister’s son [may be adopted].’ This is a restriction in respect 
to the agent ; [which would be required,] as the daughter’s son, and 
the other might be inferred [as eligible], to the four tribes collectively. 


ANNOTATIONS. 


_ _ 85. In the question as to drinking spirits, and so forth.} The drinking spirits 
is declared lawful for Gadras. But not so by any authority, for those of the three first 
tribes, Therefore it is argued that thesc are meant to be excluded. 
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100. If restriction, as to the object of adoption, be meant, then 
If the first many there would be, a contravention of:the whole law 
objections would ordaining the brother's son and the rest, [as eligible 


result. 


for adoption]: the word ‘class’ in this passage (“of all, 


and the tribes likewise in [their own] classes only : and not otherwise”) 
as signifying the daughter's son and the sister’s son, would be contract- 
ed in its import: and it would follow, where no daughter’s son, or 
sister’s son existed, the affiliation of a son could not take place. 


101, 


So also. 
If the second. 


But, supposing a restriction in respect to those who may 


be the agents, meant ; then, by the mere restriction to 
Cfdras only, the interdiction of the sons in question, 
the three first tribes, being conclusively established, it 


would follow that the passage commencing, (“for the three superior 
tribes, &c.”) as again prohibiting the same, were unmeaning. 


102. Therefore, by a construction deduced from inference only, is 


Conclusion, 
that the mode of 
construction, of 
the two passages, 
in question, must 
be, from inference 
only, 


the interpretation of the two passages correct. And 
moreover, a verbal construction founded on revealed 
law, is more vexatious, than a construction deduced by 
the help of inference, and grounded on reasoning : and 
revealed law, being taken [as the basis of the construc- 
tion], two revelations must be assumed. Now ratioci- 
nation being the ground-work, this would not be the 


ease. Therefore, the apparent reason presenting itself, is the demonstra- 


tive means. 


103. Although there is another reading,—* The daughter’s son, 


Another read- 
ing of the first of 
these passagcs no- 
ticed : which 
equally admits of 
arestriction being 
meant, 


and the sister’s son, are declared to be sons of Cfdras’™ : 
still, [both] are identical in their import, since the 
passage, commencing,— For the three superior 
tribes, &c.”—is introduced, to manifest, that a re- 
striction even, 1s intended, for obviating a doubt, 
whether, “ of Cudras only,”—or “ of Gddras also,”— 


were meant. 


ANNOTATIONS. : 


102. And moreover averbal construction founded on, revealed law, &c.] The, 
following is offered as an illustration of this part. If the two passaves in question, (viz. 
those which conclude the text of Caunaka) be construed verbally, they must be re arded 
as unconnected, and declaratory of distinct positions, which can only be considered true, 
by assuming them, to be founded on revealed law. And, as the passages are distinct, 
two revelations or passages of that law must be agsumed. In construing however, these 
passages liberally, by the help of inference, the author understands their import to be 
thus: ‘A daughter’s son and asister’s son are adopted by Cidras only.’ For in no 
authority are such sons mentioned as eligible to the three first tribes : as they are to, 
Cidras” Thus, without referring to revealed law, he understands the position in the 
first passage, demonstrated by an argument in the second: and this seems, to be what 
he intends, when he says: ‘Therefore the apparent reason, &c. &c.” 


f 





* Vide infra, Sec. VY, § 18, 
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104. Now, that a restriction is meant, thus [appears]. Were 

vv usuis thus *Here NO restriction, in respect to the act of athiliation, 

‘bended. ~~ the object of which, is the daughter's son and sister's 

son, the whole four tribes might be inferred, as the 

agents therein, [But] from the consequent restriction to Cadras, it is 
established, that ‘ of Cadras only’ is meant. 


105. And accordingly, the term ‘ sister’s son’ is inclusive even, 

The term “sis. Of the daughter's son also; for, otherwise the restric- 
ter’s son” is in- tion, that the daughter's son, and sister’s son refer to 
elusive, of the Qudras, would not be attained: or if attained, an 
daughter’s son, option as to the daughter’s son, in respect to those of 


otherwise objec- the three first tribes, would result ; as has been already 
tions would exist. a 


106. If this is the case, then, let the non-relation merely, of the 
A mode of re- 8iSter’s son, to those of the three first tribes, be proved 
conciling thecon- by the daughter’s son, and sister's son, referring to 
struction of the Ciadras: should this be alleged, it would be wrong. 
Deeg en infer, Lor, as such position would be established, by this 
ion, from infer- : : 
ence, without in- reason alone,— from referring to Gadras,—the men- 
volving what is tioning the daughter’s son, and sister's son, would be 
objected in the unmeaning: and if a loose mode of expression must 
last §, refuted. © he assumed, the use of the term ‘ sister's son’ only, 
without specific meaning, is less vexatious, than the use of both terms, 
in an indefinite import. Consequently, that only, which has been pro- 
pounded, is accurate. 


107. Céakala has clearly laid down the above points: “ Let one 
Atextof Cakala, of a regenerate tribe destitute of male issue, on that 
cited, as confirm- account, adopted as a son, the offspring of a sapinda 
ing the doctrine relation particularly : or also next to him, one born 
advanced, in the same general family : if such exist not, let him 
adopt one born in another family : except a daughter’s son, a sister’s 
son and the son of the mother’s sister.” 


“ANNOTATIONS. 


106. If this is the case, then let, &c.] In anenlarged state, the following appcars 
to be the objection, which the author here anticipates. If thc two last passages of 
Caunaka’s text, are to be construed only, from inference and reasoning: andif the re- 
striction in respect to Cudras, would not be attained, unless the term ‘ sister’s son’ were 
inclusive of ‘daughter’s son ? then, instead of the last of these passages, being con- 
sidered, as containing the reason or argument demonstrative of the position declared in 
the first, let the first be regarded as ,the reason, establishing the position in the last : 
or, (in the words of the text,) “let the non-relation &.” In this case, the passages in 
question, would be still interpreted from inference, and what is objected in the preced- 
ing paragraph, would not apply.—The author anticipates, and refutes this mode of 
eluding, or retorting his arguments. 


106. The mentioning the daughter’s son, and sister’ son.] In the first of the two 
last passages of Caunaka’s text, that is, in that, which is here proposed to be assigned as 
&, reason. 


107, Onc of a regencrate tribe.} That is of any tribe other than the Gadra, 


It appears from 

which, the term 
sister’s son is il- 
lustrative of the 
mother’s sister’s 
son also. 
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108. By this it is clearly established, that the 
expression ‘ sister's son’ [in the last sentence of Cauna- 
kas text § 74], is illustrative of the daughter’s son} 
and mother’s sister’s son, and this is proper, for pro- 
hibited connection is common to all three, To enlarge 
would-be useless. 


SECTION ITI. 


Rule, should one different by class be illegally adopted. 


1. It has been declared that, one different by class, must nut 


AWVLIUILYU vw WslLeanyy 
be illegally adopt- 
ed, what 3s to be 
done, is shown by 
CGaunaka. 


Import of the 
expression ‘dif- 
ferent by class.’ 


i>) 


Force of the 
term ‘share.’ 


be adopted: should this rule be transgressed, what 
would be the case? Inreply to this question, Caunaka 
says: “If one of a differént class, should however, in 
apy instance, have been adopted as a son, he should 
not make him the participator of a share. This is the 
doctrine of Gaunaka.” 


2. The meaning is :—should one be adopted, 
according to form even, whose class is different,— 
being superior, or inferior, in respect to the adopter. 


3. Exclusion, from participation in the whole estate, is implied, 


from the cogency of the term ‘share’; [which intends, ] 
‘a share of the estate’: and on account of—a text of 
Katyayana, which expresses,—“ But, if they be of a 


different class, they are entitled to food and raiment only,’—and a 
portion from Yajnavalkya, commencing, “amongst these, the next in 
order is heir, and presents funeral oblations, Ye.” and ending “this law 
is propounded by me, in regard to sons, equal by class.” 


SECTION IV. 


The qualification of the person to be adopted.—The gift of a son, under 
what curcumstances and by whom proper.—The son of a twice mar 
ried woman, and slave's son speciully referred to. 


1. Next, in reply to the question, as to the qualification of the per- 

son to be affiliated, oe declares: “By no man, 

mates the de- having an only son (eka-putra), is the gift of a son, to 

scriptionofper- be ever made. By aman having several sons (bahu- 

sun,tobeadopted. yytra), such gift, is to be made, on account of diffi- 
culty (prayatnatas).” 


Caunaka inti- 


ANNOTATIONS. 


“ a For prohibited connection, &c.] What is here meant is explained in Sect, 
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2. He, who has one son only, is ‘eka-putra,’ or one having an 


' His expression 
‘eka-putra’ ex- 
plained. 


only son: by such a one, the gift of that son must 
not be made: for a text of Vasishtha declares, “an 
only no man 


8. Since, the word ‘gift,’ means the establishing another’s pro- 


By prohibitin 
the gilt of a 
only sun, Gaunaka 
bars also the rc- 
criviug such, in 
adoption as de- 
clared by Vasish- 


perty after the previous extinction of one’s own: and 
another's property cannot be established without 
his acceptance: the author (Caunaka) implies this also,’ 
in his text in question. Therefore, a prohibition like- 
wise against acceptance is established by that very 
text. Accordingly Vasishtha: “an only son, let no 
man give or accept, &. °  * 


4. Tothis he subjoins a reason, “For, he is [destined] to con- 


Who, assigns a 
reason, {rom 
which, it is argu- 

, that, both the 

,and adopter 
of an only son, 
incur an offence. 


Other texts, 
which prohibit the 
gift of a son, refer 
to the case, of an 
only son, not to 
where there are 
several, 


‘Ever’ used by 
Caunska, indi- 
cates even, during 
a calamity : us i- 
timated by, 

Narada, 

Whose text re- 
fers toan only 
gon. 


Caunaka re- 
solves a question, 
in declaring that 
asonis to be 
given, by ‘one hav- 
Ing several sons.’ 


tinue the line of his ancestors.” His being intended for 
lineage, being thus ordained : in the gift of an only son, 
the otfence of extinction of lineage is implied. Now, 
‘** * incurred by both the giver and adopter also. 
.~-. the [reason in question,] is subjoined, after both 
[verbs: viz. ‘give’ and ‘accept.’] 


5. As for another text of recorded law,—“ In in- 
struction, the father is absolute over a son and sons’ 
wives: but not so with respect to the son, in sale and 
gift,” and the text of the Holy Saint: “except a wife 
anda son, other things may be given :’—these texts 
regard the case of an only son. 


6. ‘Ever’] ina time of calamity: accordingly, 
Narada says: “A deposit, a son, and a wife, the whole 
estate of a man, who has issue living; the sages have 
declared unalienable, even by a man oppressed by 
grievous calamities: although the property be solely 
that of the man himself.” This text also, regards an 
only son ; for it is declaratory of the same import as 
the texts of Gaunaka and Vasishtha. 


7. Next, the author replies to the question,—By 
whom is ason to be given? ‘By one having several 
sons. He who has several sons is ‘bahu-putra,’ or 
one having several sons.’ 


ANNOTATIONS. 


2. ‘Eka-putra,’ or one having an only son,] The compound, ‘eka-putra’ is capable 
of being variously rendered: The interpretation of the author restricts it to the sense 
in which it is here used. 


._ 7. By whom isa son to be given?] This is one of the topics specified in the 
commencement of the work. ; 
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8. “By no man having an only son.” From this prohibition, the 


By which the: 


gift of one of two 
sons, (which might 
otherwise be in- 
ferred) is prohibit- 
ed: and this is sup- 
ported by an ex- 
tract from the 
Bhtrata. 


The masculine 
gender, being 
used, a woman 
must not give a 
son, as declared 
also by Vasishfha. 


She may with 
her husband’s 
assent. 

As authorised 
by Vasishtha. 


gift, by one having two sons, being inferrible : this part 
of the text (“By one, having several sons &c.”) is sub- 
joined, to prohibit the same, by one having two sons 
also. For, the speech of C4ntanu, to Bhishma, ex- 
presses: “He who has only one son, is considered by me, 
as one destitute of male issue, oh! descendant of Kuru. 
One, who has only one eye is as one destitute of both: 
should his only eye be lost, he is absolutely blind.” 


9. “By aman having several sons.” Since, the 
masculine gender is here used, the gift of ason, by a 
woman, is prohibited. Accordingly, Vasishtha says: 
“Let not a woman either give or accept a son ;”—amnl 
[her] independency is not ordained. 


10. With the husband’s assent, & woman also is 
competent. Accordingly, Vasishtha adds: “unless 
with the assent of her husband.” 


11. “Whom, his mother, or his father, gives (dadyat)*”’—“his 


Two passages 
seemingly imply- 
ing, the equality of 
the wife, consis- 
tently explained. 


mother or father give (dadyatam).”+ As, for what is 
contained in these passages, as intimating the equality 
of the father and mother: that is merely, with refer- 
ence to the assent of the husband. 


12. It must not be argued that thus the gift of her son by a 


In a reason of 
dalamity, the wi- 
dow, though the 
assent of her hus- 


widow, though during a season of calamity, could not 
take place, on account of the impossibility of the 
assent of her husband; analogous [to her incapacity] 
ta ndavnt To» by referring to the instance recorded 


ANNOTATIONS. 


9, And [her] independence is not ordained.] In rendering this passage from a 


variety of readings, which occur, and constructions, which might be adopted, those 
which appeared to agree best with the context, have been selected.—I'wo or three 
manuscripts referred to, concur in reading ‘ nairapeksha-sravandch-cha.’ This however, 
is not so easily rendered with general consintence, as the reading of the third manuscript, 
which has been adopted; viz. ‘nairapcksh’ asravanach-cha. To the former of these read- 
ings, the printed copy adds iti-bhava. This confirms as proper the construction of the 
sentence with what precedes, rather than what follows it; though thereby an inaccu- 
racy of style (by no means however to him uncommon ) must be imputed to the author, 
If the first of the readings noticed be preferred, the translation must be thus: “And 
[besides in the text of Gaunaka, in question, the man] is mentioned independently of 
and without reference to his wife.” 


12. Instance recorded of Galava.] The translator has not yet succeeded, in dis. 
covering the circumstances here alluded to; indeed the terms of the original, ‘ Gélaviya- 
‘linga,’ might equally be understood, as signifying an instance recorded by Galava. It 
‘should be observed, that the printed copy reads ‘m4naviya-linga,’ which may be rep- 

dered ‘ the text of Manu’: and if this reading be correet, that cited in § 11 and § 19 


* Part of a text of Yajfiavalkya, 2, 152, T Part of a text of Manu, 9. 168, 
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band, is impossi- 
ble, may give her 
son: as confirmed 

a case in point. 
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of Gflava, such gift may be inferred as legal, and the 
singular number, indicating independanc of another, 


i8 iy nad 


13. The husband, singly even and independent of his wife, is 


The husband 
may give his son, 
independent of the 
wife: argued from 
passage, cited in 

11 


Of ‘Bandhayana. 
The Bharata. 
And Vedas. 


A passage of reveale 


competent to give a son: for in the two passages cited 
(in § J1) the father is mentioned singly and unasso- 
ciated with the mother, and there is this reason of 
Baudhfyana found: “From the predominance of the 
virile seed, sons are regarded even, as not produced of 
the womb.” In the Bh4rata also, [a reason is found.] 
“The mother, is the fosterer: the son is of the father: 
he is [ns it ie that very person, by whom produce.” 

law, is likewise [confirmatory]. “His-self is 


truly born a son.” 


Bienen Vee 
last of the pas- 
sages, cited (in § 
11) that, the pow- 
er to give, of both 
nuited: is princi- 
pal: as may be 
argued from pas- 
sages of Vasish- 


tha and Baudha- 
yana. 


14. And, from the intimation of the agency of 
both together, by the verb ‘give’ in the dual in Manu’s 
text, the competency of both united is principal. Ac- 
cordingly Vasishtha says: “Man, produced from virile 
seed and uterine blood, proceeds from his father and 
mother, as an effect from it’s cause, therefore, his father 
and mother have power, to give, to sell, or to abandon 
their sons.” Baudh4yana also, “For, the connection 
to the father and mother, is equal.” 


15. Conformably, in this passage, (“the mother or father given”) 


“The mother or 
father give.” In 
this part of his 
text, (§ 11), Mana 
propounds three 
positipns. 


Manu, intending,—from her dependance on the assent 
of her husband, the inferiority of the mother [as tle 
agent, in the gift of a son|;—the mediocrity of the 
husband, on acount of his independance of the wife ;— 
and the pre-eminence of both united, from their being 
equally parents,—propoundseach position in order last, 


according as he prefers it, to that preceding. 


16. It must not be argued that this is merely a single sentence, 


Objection re- 
futed. 


on account of the only verb bein 
number : for the disjunction in the middle [by the 


used in the dual 


rticle, ‘ or] would be ingonsistent. Therefore the 


passage in question comprises three positions. 


ANNOTATIONS. 


wherein the expression ‘during distress’ occurs, is alluded to. Three distinct copies 
referred to by the translator, concur in the reading adopted by him: for which reason 
he regards the other as a substitution, made by some pandit, to obviate the difficulty on 


the reading adopted. 


Thesingular number, indicating inde 
oted in §11, ‘mother’ is mentioned int 
t of the father. 


endance of another is used.] In the passages 
singular number, and (as it were,) indepen- 


_ 14 Therefore his father and mother, &c.] In the original, the compound of con- 
junction * Métdpitarau” eccurs, indicating the association of the father, and mother, 


The text of 
Y4jiavalkya, is 
confirmatory. 


In Caunaka’s 
text ($2) ‘on ac- 
count of difficul- 
ty’; is assigned 
as the reason. 

Explanation of 
the term. 


Conclusion, that 
the gift of a son, 
must beonly made, 
during distress 
as declared by 
Katy ayana. 
Whose text al- 
ludes, to sons, 
and wives. 

Manu also. 


In the gift of a 
son, during no 
distress, a sin is 
incurred, 


Other construc- 
tion of Gaunaka’s 
term ‘difficulty’ 
noticed. 

Confirmed by a 
passage of Atri. 

And = ea 

retation by A par- 
ake. and the 
Chandrika. 
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47, pooetinely, the chief of saints, in this pas- 
sage, “ whom his mother or his father gives,” has ~-~“ 
the verb in the singular number even, though ~-* 

to each [nominative case.] 


18. On the subject proposed, the author ,,—- 
naka] assigns a reason,—“on account of difficulty 
(prayatnatas).” That time in which there is great 
trouble is [a time of] difficulty, that is, a season of 
calamity. 


19. Hence, the meaning is this ;—a gift of a son, 
is to be made ina time of calamity only : not other- 
wise. Thus Katyf&yana says: “ But during a season 
of distress, the gift or sale even, may be made ; other-~ 
wise he must not attempt the same. This is the in- 
junction of the holy institutes."* From the context, 
—“ of sons and wives,” is understood. Manu also: 
“Whom his mother or father give during distress, con+ 
firming the gift with water.” 


20. “During distress.”] In a famine, and so 
forth : should the gift be made, no distress existing, the 
giver commits a sin, on account of the prohibition, 
“otherwise he must not attempt the same.” 


21. Or, the term ‘ prayatnatas’ may signify—‘ on 
account of difficulty of the adopter.’ During distress ; 
that is,—when destitute of maleissue: on account of 
the text of Atri, commencing,—“ By a man destitute 
ofa son only, must, a substitute for the same, always 
be adopted &c.”+: and it is thus interpreted, even by 
Apararka, and in the Chandrika. { “‘ During distress’ 
~——that is,—the adopter having no son.” 


22. Another special rule, is propounded, in the Kalika-pur4na. 
Another speci- “Sons given, and the rest though sprung from the seed 
alruleinthe Kéli- ofanother, yet being duly initiated under his own family 
ka-purdna. name, become sons. Q Lord of the earth, a son having 
been initiated under the family name of his father, unto the ceremony 
of tonsure inclusive, does not become the son of another man (anyatas), 
The ceremony of tonsure and other rites (Chudadya) of mitiation, being 
indeed performed, under his own family name, sons iven, and the rest 
may be considered as issue: else, they are termed slaves. After their 
fifth year, O King, sons, given, and the rest are not sons. [But] having 








ANNOTATIONS. 

22. Another special rule, is propounded in the Kalika-purdnpa.} This passage from 
the K&lika-purdna down to ‘sacrifice for male issue,’ is inserted in the following note, 
by Mr. Colebrooke, in his translation of the MitaksharA on inheritance, Chap. I. Sect. 
XL § 13.— Raghunandana in the Udvaha-tatva, has quoted a parsage from ~ 


. * Before cited with a variation in the reading: v. Sect 1. § 8. 
1 Y. Supra Note to Sect, 1 § 63, ~ V. Supra Sect, 1 § 7. 
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taken a boy five years old,the adopter should first perform the sacrifice 
for male issue. But, the son of a twice-married woman, immediately on 
being born, he should duly take as ason. Having performed positively 
(vai) for such, immediately on being born, the burnt sacrifice for the 
son of a twice-married woman, the man should complete every initia- 
tory rite, the ceremony for a male born (jétakarma) and the rest. The 
burnt sacrifice for the son of a twice-married woman, being completed, 
from these (tatas) a son of that description, is filially related.” 


23. The meaning is,—although sprung from the seed of another, 

Exposition of 5028 given, and the rest, when ‘duly initiated under 

the import of the bis own family name,’ (that is, by the adopter, accord- 

passage inthe ex- ing to the form prescribed by his own code, under the 

tract commencing family name of himself,) into the different rites, com- 

no> winem and mencing with that for a male born, then become sons 
of the adoptive parent, not otherwise. 





ANNOTATIONS. 

Kalika-purdna, which with the text of Vasisbtha* constitutes the ground work of the 
law of adoption, as received by his followers. They construe the passage, as ai unquali. 
fied prohibition of the adoption of a youth or child, whose age exceeds five years, and 
especially one whose initiation is advanced beyond the ceremony of tonsure. This is 
not admitted, as a rigid maxim by writera in other schools of law; and the authenticity 
of the passage itself, is contested by some, and particularly by the author of the Vya- 
Merion ha, who observes truly, that it is wanting in many copies of the Kalika- 
purana, others, allowing the text to be genuine, explain it, in a sense more consonant 
to the general practice, which permits the adoption of a relation, if not, of a stranger 
more advanced both in age and in progress of initiation. The followiug version of the 

te oe with the interpretation of it given by Nanda Pandita, in the Dattaka- 

m.insa,” 


23. The different rites commencing with that for a male born.| These are speci- 
fied, in the following note of Mr. Colehrooke, in his translation of the Digest, on text 
134, Chap.11], Book 5: “ By these eight ceremonies 1 understand. 1st, J4takarma ; 
a ccremony ordained, on the birth of a male, before the section of the navel string, and 
which consists in making him taste clarified butter, out of a golden spoon. 2d, Nama- 
karana ; ceremony on giving a name, performed on the tenth day after birth; or on the 
eleventh, twelfth or even the hundred and first day. 3d, Nishkramana; carrying the 
child out of the house to see the moon, on the third lunar day of the third light fortnight 
from his birth; or to see the sun in the third or fourth month. 4th, Annaprécana; feed- 
ing the child with rice, in the sixth or eighth month, or when he has cut teeth. 5th, 
Chaiakarana; the ceremony of tousure, performed in the second or third year after 
birth. 6th, Upanayavna; investiture with the marks of the class, performed in the 
eighth year from the conception of a Bramana; but it may be anticipated in the fifth, 
or be delayed t.o the sixteenth vear. 7th, Savitr{; ceremony of investiture hallowed by 
the Gayatri, which must not be delayed for a Brahmana, beyond the sixteenth year: it 
should be performed in the fourth day after the first investiture. 8th, Samavarttana 
ceremony on the returnof the student from his sus ye a house. The whole number 
or ceremonies, called Sanskara, as expiating the sinful taint contracted in the mother’s 
womb, and as effecting regeneration, in other words, as perfecting the class of a twice- 
born man are ten ‘To the eight ceremonies now enumerated, must be therefore added 
the ceremony which precedes conception (Garbhadhaina,) ard marriage, whichis the 
last of these sacraments. Rituals contain other ceremonies, two of which are mentioned 
in the text and in the preceding note, but these are not assential.”—Allusion is made 
to the punsavana or ceremony to obtain male issue, performed at the expiration of the 
third months of pregnancy, and the Simantonnayana performed in the 4th, 6th, or 8th 
months of the first pregnancy. This rite consists in combing the wife’s tresses and 
need only be performed once. 


# Yasisbtha 16, 1, 7.-ethe same cited in this work in Sect. v. § 


a) 


‘| SEC. IV. 


24. Vasishtha declares this,—“and a given son, even sprung from 


Confirmed by 
Vasisbtha, 


one: following a different branch of the Vedas, being 
initiated {by the adopter], under his own family nanie, 
according to the form prescribed in his own branch of 


the Vedas, is a follower of the same branch.” | 
25. “The son given, and the rest.” By the term “rest,” here 


* Import of the 
term ‘rest,’shewn 
by reference toa 
To part in 
-purana. 
vreau irects 
that on failure of 
each preceding, 
the son next in 
order, successive- 
ly shall be,invest- 
ed with filialright. 
Certain excep- 
tions in the case 
of empire. 


26. The 


To which, those 
excepted, under no 
circumstauces can 
succeed, 


used, the son made, and the others, are included; on 
account of this part which preceded [in the Kélika- 
purana.] “The legitimate son, the son of the wife, the 
son given, the son made, the son of concealed birth, 
and the son rejected, take shares of the heritage. The 
son of an unmarried girl, the son of a pregnant bride, 
the son bought, the son by a twice-married womaa, 
the son self-civen, and the slave’s son; these six are 
contemptible as sons: on failure of the first in order 
respectively, let him invest the next with filial rights. 
But let him not appoint to the empire, the son of a 
twice-married woman, nor a son self-given, nor one 
born of a female slave.” 


non-appointment to empire of the son of the twice- 


married woman, and the other two, which is directed 
in the latter part of this quotation, holds, even on 
default of any other son besides the legitimate son. 
For this part of the passage is subjoined as an excep- 


tion to the preceding part, (“on failure of the first would be respect- 
tively, &c.”) and their non-succession to the empire, should a legitimate 


Vheir non-suc- 
cession was before 
generally declared 
in a part preced- 


ne 


son exist, was declared in this preceding passsage.— 
“A legitimate son existing, let not the king invest in 
the empire, the wife’s son, and the rest: [nor] cause 
to be completed [through such sons] the solemnities 
for his forefathers.” 


27. The meaning is,—A legitimate son existing, let him not 


Which is ex- 
plained. 


invest with empire the son of the wife, and the rest: 
‘[nor] cause to be completed, —that is, nor cause to bé 
performed [by such inferior sons] the ‘solemnities,’ 


meaning the funeral repast and other rites, in honour of his forefathers. 


Though the 
specification of the 
family name, is not 
directly made in 
the JAtakarmaand 
other rites, it isin 
their component 
part, the vrddhi- 
graddha. 


28. “Under the family name (gotrena).”] Al- 
though, it is not ordained, that the family name is 
immediately instrumental in the ceremony, for a male 
born, and others; still since, in the vrddhi-créddha, 
a component essential of those ceremonies, use of the 
family name, is made; it applies also, to what is prin- 
cipal, [viz. those ceremonies themselves]. But in the 


t 


ANNOTATIONS. 


28. Still since, in the vrddhi-graddba.] This is a ceremonial, performed on the 
occasion of every initiation, to secure presperity to the individual.—It consists, in 
offering to the manes of three sets of three ancestors, oblations of rice, &c. &e.—The 
first set comprises, the mother, the paternal grandmother, and great-grandmother— 
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But it isdirect- 
ly made,intonsure 
and other rites. 


‘Filial = relation 
proceeds from in- 
itiatory rites: 
which are affirma- 
tively, and nega- 
tively shewn, in 
theextractiu § 22. 
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rites of tonsure and the rest, it is used directly ; for a 
text expresses: “The coronal locks of the boy, must 
be made with the enunciation of his patriarchal tribe.” 


29. It is declared that filial relation proceeds 
from initiatory rites: these, [as applicable to different 
cases,] the author propounds affirmatively and nega- 
tively—* a son having been initiated, under the family 
name of his father, &e. &c.” 


30. That son, who is initiated under the family name ‘of his 
Exposition of natural father, unto the ceremony of tonsure, that is 


the passage allud- 


ed to. 


in rites ending with that of tonsure, does not become 
the son of another man—‘ anyatas’ must be rendered, 


in the sense of the regular genitive, ‘anyasya’ (‘ of another.’) 


3l. 


Apparent con- 
tradiction in the 
extract alluded to, 
reconciled. 


In respect to the passage in question, there is this reconcilia- 


tion.—It must certainly be affirmed, that, what is 
there declared, that, one on whom the ceremony of 
tonsure is completed, becomes not the son of the 
adopter, refers to the state, as son not in common ; 


otherwise by this part,—‘ Having taken a child of five years, &c.” the 
propounding one even, whose ceremony of tonsure has been completed, 
to be son of the adopter, would be contradicted. That this passage 
necessarily regards a child on whom the ceremony of tonsure has been 
performed, will be made clear (v. § 48). 


32. Hence, if one who has been initiated in the 
different rites down to tonsure be adopted, he becomes 


Conclusion, 
that if one initiat- 


ed as far as ton- 
sure, be adopted, 
he is the son of 
two fathers. 


son of two fathers: for he is injtiated under both 
family names; and that the effect nf this is his con- 
nection to both families, will be deqder 1d in the sequel.* 


ANNOTATIONS. 


The second, the father, paternal grandfather and great-grandfather.—The*hird, the 
maternal grandfather, great-grandiather, aud great-great-grandfather. It ajtl of these 
should not be dead: the next nearest deceased ancestor, whose relation is ‘Shalogous 
is substituted. 


29. These the author propounds affirmatively and negatively.] Difficulty occurs 
inexplaining, and translating, the intent of the author, in this part, consistently with 
bia eleborate and abstruse commentary. The following illustration is offered with 
difidence. In the extract from the ong gear there is this passage, “ A son having 
been initiated, under the family name of his father, unto the ceremony of tonsure 
inclusive, does not become the son of another man.” By this the author implies nega 
tively, that rifes ending with tonsure, are the cause of filial relation to the adoptive 
father ; and this has reference, to what the author regards, as the most pre‘erable adop- 
tion—viz., that of a boy wholly uninitiated, and consequently recently born. “The 
ceremony of tonsure and other rites of initiation, being indeed performed under his own 
family name, sons, given, and the rest may be considered as issue,”— By this sentence, 
the author declares affirmatively, that tonsure and the rites following, are the cause, of 
filial relation. and this must be regarded, as applicable to the case, provided for im § 35, 
viz. that, where a hoy wholly uninitiated is not procurable. 


* Y. infra sect. 6 § 41 et 





Deduction, that 


AGG iiuiun 


sive, are the cause 
of filial relation. 
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33. Thus, the different initiatory ceremonies, 

a male born, down to tonsure inclusive, are 

the cause of filiation. {in the case of the 
adoption of one wholly uninitiated. ] 


34, AchGdam (‘unto the ceremony of tonsure’) might have been 


The use of the 
word ‘inclusive’ 
subjoined to the 

s‘* unto ton- 
sure.’ 


used [by itself]. The subjunction of the term ‘inclu- 
sive’ (anta) is for the sake of authorizing, the affiliation 
of one whose coronal locks have not been made ac- 
cording to the form of his patriarchal tribe. For, the 
principal rites, not being completed, he is capable of 


becoming a son, and the part, commencing—(“ The ceremony of tonsure 
and other rites of initiation, &c. &c.,”) 1s about to be explained. 


The part, “ the 
ceremony of ton- 
sure, &c.” is added 
with reference to 
the case, where 
One uninitiated in 
preceding rites, 
may not be pro- 
curable. 


35. How is the case, should a boy, on whom the 
rites, commencing with that for a male born, have not 
been performed, not be procurable ? Anticipating this 
question, the author adds—“ the ceremony of tonsure 
and other rites of initiation, &c.” 


36. When indeed, the rites of initiation, commencing with that 


Exposition of 
the part in ques- 
tion. 


of tonsure, are performed under his own family name,— 
that is—under the family name of the adopter, (the 
particle ‘vai’ (indeed) having an exclusive import) : 


then, only can sons given, and the rest be considered as issue, else they 
are termed slaves, 


37. The complex phrase “chidadya” signifies those rites, of 


Import of the 
phrase ‘ chudadya’ 
restricted. 


Conclusion that 
one initiated in 
every rite preced- 
ing, tonsure may 
be adopted. 

But, that, as an 
object ofadoption, 
one wholly uaini- 
tiated is principal, 
and one initiated 
as far as tonsure 
exclusive, 18 8€- 
condary. 


which tonsure is first; but not rites antecedent to 


tonsure. For, with reference to what preceded, tauto- 
logy would result. 


- 38. Therefore, even should the ceremonies com- 
mencing with that after birth and ending with that 
of ‘annapragana’ or feeding with rice, have been per- 
formed under the family name of the natural Gainer 
there is no repugnancy [in the adoption]: and thus it 
is established, that the child, on whom the ceremon: 
for a male born and the rest, have not been perform 
is principal [as the object of adoption]; and one, on 
whom the rite of tonsure has not been performed, [but 
the other previous rites have,] is secondary. 


ANNOTATIONS. 


37. The complex phrase ‘ chidadya,’ &c.} This co d ace 
either caterpretation: " ae j mpound term, might admit of 


Tautology would result.] The same position as that contained in the first sentence 


of the extract, would be declared.—This 
to the adoption of one wholly uninitiated aud consequently just born. 
the whole initiatory rites preceding tonsure, are to be performed by the adopter, 


been explained by the author, as referring 
In whieh case, 
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By “ The resi” 39. Sons given, and the rest.] By the term ‘rest’ 
ane a5 made, and are included, the son made, and the others, as has in 
included, whose 22ct been declared: they become sons by initiatory 
filial relation is Ceremonies also: not merely by adoption: for, that 
from initiatory would defeat the opposite alternative subjoined “else 


rites also. they are termed slaves.” 


40. ‘Else’]. The meaning is, should the ceremony of tonsure, 
Import of the 20d the rest, not be performed [by the adopter], or 
word ‘else’ occur. Should one be adopted, on whom the ceremony of 
ring in the pas- tonsure and other rites have been performed; a servile 
sage alluded to. = gtate ensues, not that of a son. 


General conclus A], Since, that filial state, is produced from 
sion, thatone un- ceremonies; in the same manner as the being a sacri- 
initiated should ficial post and so forth; itis established, that one 
be adopted. uninitiated is to be adopted. 


A limited  pe- 42. Alimited period for adoption being neces- 
riod necessaryand sary, the author adds “after their fifth year, &c.” 
propounded to be 
the fifth year. 


. 43. One, though uninitiated, is not to be adopted after the fifth 
Afterwhichone, Year: for, the time having gone by, he cannot become 
though uninitiat- Son. By this itis declared, that the five [first] years 
ed, isnot to be only, are the season for adoption. Now, the propound- 
adopted. ing this position negatively is for the purpose of shew- 
secre Wer ne ing that an age beyond five years, is not even a second- 
he fat yeats are ary season: for, otherwise by the rule, (“every season 
the seasoufor ulterior to the appropriate season, is pronounced 
adoption, is pro- secondary’) it would follow, that any time, beyond 


aia the fifth year, were secondary. 


44. And, therefore,as by this passage (“ commencing from birth, 
Term ‘tonsure’ Unto the third year &c.”) the third year, is the princi- 
inthe extract§22 pal season for its performance: and since, year is 
inteuds the third mentioned in the conclusion (“after the fifth year &c.”) 
year. it follows, that in the extract in question, the word 
‘tonsure, is meant to signify the third year. For, otherwise the con- 
sequence would be, that, where the ceremony of tonsure, took place at 
the same time, with the investiture of the characteristic cord, at his 
eighth year ; one on whom the ceremony of tonsure had not been per- 
formed, might be adopted, Nor would, what was meant thus result: 
for, it would be at varience with the part commencing “after the fifth 
year, &.” 


ANNOTATIONS. 


i i 

41. Sacrificial post and so forth.] The post and other implements, necessary for 
‘a sacrifice are consecrated by the performance of ceremonies, and thus are qualified for 
the purpose, 


Conclusion, that 
as far as the third 
year, is the pri- 
mary season, and 
beyond that till 
the fifth, the 
secondary. 


46, ‘Are 

Deduction from 

the phrase ‘are 
not sons.’ 
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45. Hence, it is established, that the term ‘ ton- 
sure, in the passage,—“ unto tonsure inclusive’—in- 
tending also, the third year, [limits] the proper season : 
that, beyond the third year, to the fifth, is the secon- 
dary season : but that after that, no time is even secon- 
dary [for the adoption of one initiated in rites pre- 
ceding tonsure, but not in that rite]. 


not sons.'] By this, it is intimated, that though filial 
relation be not produced, yet tonsure and other rites 
of initiation may be completed; for the time for the 
performance of these respectively, yet exists: still, 


however, they are only slaves, for filial relation is wanting; and this 
is the third cause of a servile state. 


47. “Let not wives and sons, being unwilling, undergo sale, nor 


A text of Kat- 
fyana, and an 
interpretative 
passage of Sarvaj- 
fya on Manu, 
from which the 
gift and adoption 
severally of one 
beyond the 5th 
year, ate inferrible, 
explained as re- 
ferring toa child, 
of that age. 


minor (béla) 1s 


Purpose and im- 
port of the pass- 
age‘ having taken, 
&c.’ inthe extract 

22. 


even gift.” As for the prohibition in this text, of 
KAatyéyana, against the gift and so forth, of persons 
unwilling, that even, must be interpreted as forbid- 
ding, the gift of a boy of five years only: not of one 
older.—And :—“ one discriminating, not a minor.” As 
for, what is thus interpreted by Sarvajiiya, adverting 
to this reading,—(“ discriminating good and evil”) in 
the text,—“ whom a man takes being alike, &c,’*: that 
must be explained thus—‘a boy of five years only, 
discriminating by the faculty of reason: but nota 
minor [generally]. The meaning is, “he should not 
take [any] one, coming within, this definition,—‘ a 
till the sixteenth year.’ 


48. Then, if there be none uninitiated [unto ton- 
sure inclusive], what is to be done? In reply to this, 
the author adds,—“ having taken, &c.” The meaning 
is,—having taken a boy five years old, initiated ia rites 
ending with tonsure. 


ANNOTATIONS. 


46. And this is the third cause of a servile state}. The other two causes are 


indicated in § 40. 


47, Asfor the prohibition in this text, ve From the text in question, the 
possibility of the gift of a son, however old, is inferrible, the author accordingly, to 
reconcile it with the doctrine, that the adoption is not to take place, after the fifth year, 
interprets, (though unsatisfactorily,) that, the text regards the gift of a child of that 
age; there being no ground to presume, the gift of one alder. 

As for what is thus interpreted, by Sarvajfiya, &c.] The text alluded to, as interpreted, 
is one of Manu, describing the son made, or adopted—the expression, “discriminat- 
ing good and evil,” there occurring, is an epithet of the object of a) tea this phrase, 


as the interpretation by Sarvajfiya, might imply, signify, one passed 


he years of minority: 


the rule, excluding from san hes one of six years old, and upwards, would be contra. 


dicted: accordingly, the aut 


or restricts the passage of Sarvajfiya, as intending, one of 


five years, capable of discrimination, not any minor in the general sense of the term. 


* Manu, 9, 169, 


382 


The passage, 
“the adopter 
should first pe r- 
form a sacrifice 
for male issue” 
why subjoined. 
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49. But how can such be adopted, since he is 
declared to bea slave? Anticipating this objection, 
the author subjoins—“The adopter should first per- 
form the sacritice for male issue.” The objection is 
thus reconciled. 


50. “He who is desirous of issue should gffer to Agni, parent of 


A passage from 
the Vedas cited, 
by which such 
sacrifice ‘is shewn 
to’ be productive 
of offspring. 


male offspring, an oblation of kneaded rice, roasted on 
eight potsherds; and to Indra, father of male issue, a 
similar oblation of rice, roasted on eleven potsherds. 
Fire grants him progeny, Indra renders it old.” In 
this passage [of the Vedas] sacrifice is declared as a 
cause productive of offspring. 


51. Hence, in the case where the offspring is not born, its pro- 


Deduction, that 
where one initiat- 
be adopted, the 
effect of the sacri- 
fice, besides filial 
relation, is the re- 
moval of the ser- 
vile state. 


duction is the effect to be produced: but where off- 
spring already born is adopted, it is implied, that, in 
that case, since the birth has taken place, the filial 
relation, is the effect to be produced: for otherwise, the 
precept proposed would not be accomplished. Now, 
this relation cannot subsist, without the removal of 
the servile state: therefore the removal of that also 


[by the sacrifice,] must of necessity be admitted: otherwise, were [the 
sacrifice] productive of filial relation only, it would take place in any 
mere adoption of a son; and if [it be argued that] there, it is not re- 
quired, since the filial relation is produced from initiatory rites only ; 
then, the same is the case, in the instance proposed: for, those rites are 
here inferred from the term ‘first; and it is declared in the sequel ; 
“The man should complete every initiatory rite, the ceremony fora 
male born and the rest.” 


sg ae ae 52. Therefore, since filial relation, preceded by 
concluded, that the removal of the state of slave, which had been occa- 
one ay initia- sioned by previous initiation, is produced by a sacrifice 
ted may be adopt- for male issue; it is established, that one though initi- 
ee ated [unto tonsure inclusive,| may be adopted. . 


53. If this is the case, then the passage should only recite 
“ Having taken one initiated [unto tonsure inclusive].” 
What occasion is there, to use the expression, “a boy 
five years old ?”—Should this be objected, it is errone- 
ous; for, the passage intends this restriction—‘a hoy five years old only 
ANNOTATIONS. 

51. The precept proposed.] That is the one, enjoining the production of a son. 

‘ Those rites are inferred from the term ‘first.’] By the use of the word ‘first’ in the 
passage ; “ The adopter should first perform the sacrifice, for male issue,”—the perfor- 
mance of rites, subsequent thereto, is implied, and initiatory rites are meant, as subse- 
quently shewn. 

58. For the sake of securing an investiture of the characteristic thread, &c.] The 
Vedas, or holy scripture must not be studied, till this ceremony has been completed ; 
the fifth y is the proper season, for learning the letters: therefore to secure an 
investiture of the characteristic thread, such as may be productive of holiness, resulting 


Objection obvia- 
ted. 





« 
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fi. e., under six]: and the restriction, is for the sake of securing, an 
investiture of the characteristic thread, conductive to the holiness, re~ 
sulting from the study of scripture, which is preceded by the previous 
acquisition of letters. , 


54. And it must not be argued, that this restriction is established 

by the preceding sentence: for, this from its limitin 
Furth 2. vy eer 8 , g 
Suet of apnobell the | ease for [the adoption,] of one, whose initiation 


refuted. (as far as tonsure inclusive,] has not been performed, 
is received, as not intending the meaning in question. 

Import of the 55. ‘First’,—that is, previous to initiatory rites 
term ‘first.’ being performed. 


56. But it is asked, why is it not meant,—“ previous to the sacri- 

Objetiod hein: tice for adoption? ” Because, the past eal eg “ hav- 

ted. ing taken” being used, an antecedent time for the act 

of adoption, including all its essentials, is inferred : and 

the previous initiatory rites, being annulled by the sacrifice for male 
issue, the performance of other rites 1s absolutely necessary. 


The passage; 57. “After their fifth year, sons given, and the 
“But the son ofa yest are not sons.” In respect to this previous position, 


twice-married wo- as neg 
nia 02? is Gul. the author subjoins an exception; “ But the son of a 


joined as an exe twice-married woman, &c.” 
ception. 


58. “A child begotten on a woman, whose [first] marriage had 
Definition of the not been consummated, or on one, who had been de- 
son of a twice- flowered [before marriage], is called the son of a twice- 
married womau. married woman.* By this definition, one born on a 
twice-married woman, of any of the seven descriptions, is included. 


ANNOTATIONS. 


from the study of scripture, it is necessary that the adoption should be restricted to 
one of five years. ‘ . 


54. The meaning in question.] A boy five years old, or one, the sixth year from 
whose birth, has commenced. 


57. The author subjoins an exception.| By the first sentence, (“after their fifth 
year, &c.) it is implied, that sons given, and the rest within their fifth year by adoption, 
acquire filial relation.—By the expression sons given, and the rest, the son of the twice- 
married woman, is included.—‘l’o except such description of son, from the operation of 
the rule mentioned, the author supposes the subsequent passage, (“‘ But the son of a 
twice-married woman, &c.”) to be subjoined.—By this, the adoption of such son, is res- 
tricted to the time of birth. 


58. A twice-married woman of any of the seven descriptions.] These are speci- 
fied in a text of NArada, cited in the Mitakshara, in the chapter on granting loans.— 
‘hey are the following :—1. The re-married damsel, whose first marriage had not been 
consummated.—2, A woman who having been guilty of incontinence, is given in marri- 
age to another hushand, by relatives apprehensive of legal penalties.—3. One given in 
marriage by kinsmen to a sapinda relation of her first husband, no brothers of the same 
existing. —4. One who during her husband’s life co-habits with another.—5. Such a@ one 
who subsequently returns to her husband.—6- The widow who alter her husband’s death, 


c 





* Yajnavalkya, 
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Explanation of 59. ‘immediately on being born’] that is, as soon 
‘immediately on a8 produced: hence the time of birth only, is meant, no 
being born.’ other. 

Import of the . 60. Duly take] that is adopt according to the 
term “duly take.” rules of adoption. 


G1. But, for one just born, is not the ceremony for a male born, 
alone proper, on account of this rule-—“ Before others 
have touched the new born boy, &c.” Therefore, how 
can it be said: “immediately on being born, he should 
duly take as a son.?” Excellent! for then, one unadopted, not having 
filial relation to the man himself, initiatory rites could not be perform- 
ed: for, a text expresses, —“ Let the father initiate his own sons, &c.” 


Objection obvi- 
ated. 


62. Neither can it be said, that paternal right proceeds alone, 
Further argu. from the relation, as natural father: for, this is denied, 
ment of opponent by this passage,—“the receptacle is more important 
refuted. than the seed ;’"*—and a text of Gautama recites, “of 
the other by special agreement, &c.” The meaning is [the child begot- 
ten, on one man’s wife,| is the son of the other,—that is the procrea- 
tor,—by special agreement only, &c. 


_ Corclusion, that 63. Hence in the case, in question, adoption takes 
in the case in place, anterior to the performance of the ceremony for 


uestion, adoption : 
first takes place. a male born. 


64. The performance of the initiatory rites, being inferred, as fol- 
, lowing the adoption, the author propounds a variation 
The passage . : i : :; ” oF 
“having perform. 0 this respect; “Having performed, &e.” ‘The mean- 
ed&c.”propounds ingis this: After the adoption, having performed the 
a variation to a burnt sacrifice, for the son of a twice-married woman, 
general rule. subsequently, let him perform the ceremony for a male 
born, and the other initiatery rites. 


: ANNOTATIONS. 


a 


avoiding his brothers and other kinsmen, from lust co-habits with another.—7. A woman 
forcibly taken, purchased, or induced by distress, who voluntarily prostitutes herself 
with another man.—It should be observed that the three first only in the strict sense of 
the term are ‘punarbha’ or twice-married women, the others being denominated 
‘ svairin(’ or self-guided. The whole however, are classcd under the general term ‘ para- 
pirva” meaning one who has had previous connection with another man. 


62. By this passage the receptacle, &c.] The close of a text from Manu, is here 
cited, which in its complete state, is thus. “Unless there be a special agreement. 
between the owners of the land and of the seed, the fruit belongs clearly to the land 
owner, for the receptacle is more important, than the seed.”—The text of Manu, as well 
as that of Gautama, refer to,—where a husband being impotent, may appoint another, 
to raise up issue to him on his wife: in which case, unless with express agreement, the 
offspring bears not filial relation to the procreator. 





* Manu 9. 52, 
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63. But, isnot this impossible, since it is contrary to the 
ment, exemplified in the sacrifice [to fire] for a son 
born? Accordingly, on the same principle, as this is: 
ordained, so is the burnt sacrifice, for the son of a 
twice-married woman, directed in the case in question. [Now this 
according to your opinion] is performed, previous to the ceremony 
for a child born : therefore, since it is to be completed in five days, the 
principal rite [being the ceremony] in question, would be barred. 


66. Should this be objected: it is replied, that, in the case in 
Refuted question, the burnt sacrifice for the son of the twice- 
married woman, is not analogous to the sacrifice [to 
fire] for a son born, which is ordained in respect to aaa purposes. 
Besides, [that used,| may be a mere unrestrictive order, of mentioning 
the former sacrifice, and the ceremony for a child born, and other rites 
for a son produced from the wife of another: in the same manner, as 
in this passage,—“ Having performed the sacrifices prescribed for the 
day of the new moon, and that of the full moon, let him offer an obla- 
tion with the Soma plant.” Thus there is no repugnance. 


Itisnot,ares. , ©¢ The particle vai [positively], having an exclu- 
trictive or abso- Sive import, the construction is,—‘ For one directly 
lute rule that the after birth only, at no other time:’—therefore, a restric- 
burnt sacrifice is tion as to the priority in time, or otherwise, of the 
to be first com- goorifice, for the son of the twice-married woman, is 


pleted. not deduced ; as in the case, of the sacritice [to fire] for 
a son born. 


ANNOTATIONS. 

65. The argument exemplified in the sacrifice [to fire] for a son born.] Allusion 
is here made, to the 18th Topic, 3d Section of the 4th Book of the Mimaénsa, by 
Jaimini, it is there proposed, as a subject for a disquisition, whether the sacrifice to fire, 
takes place immediately after birth, or when the ceremony for a child born, has been 
completed. The opponent argues, that the consequence should immediately follow its 
cause, and therefore, the sacrifice to fire, occasioned by birth, should be consecutive 
thereto —On the other hand, the supporter of the right opinion contends, that, as the 
giving the breast to the infant, is ordained, after the completion of the ceremony for a 
child born, if the sacrifice is to be performed, previous to thia ceremony, from the great 
delay, which must necessarily occur, before the breast could be given the child, its death 
would be occasioned ; and in that case, there would be no object, to whom the fruit of 
the sacrifice, consisting in purification, and so forth, would accrue. Therefore, the 
sacrifice in question, does not immediately follow birth, but takes place, after the com- 
pletion of the ceremony for a child born. 


66. Inthe same manner as in the passage, &c.] Inthe 3rd Topic, 4th Section, 
5th Book of the Mimansa, a disquisition is proposed, whether a restrictive order, is in- 
tended, or not, in the passage in question, for the performance of the ceremonials speci- 


lishing a consecrated fire, in the passage,—‘ one about to offer ‘an oblation, with the 
Soma plant, should [first] establish a consecrated fire.” It should be observed, that 
without having first established such fire, an individual cannot sacrifice after the forms 
prescribed, for the Darga and Paurna-masa sacrifices, or those on the days of the new 
and full moon. | 

67. Therefore a restriction as to the priority, &c.] Great obscurity pervades the 
whole of this part of the work. The translator conceives, that in this particular place, 
the author has omitted to express the train of reasoning, by which he arrives to the 
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68. By the term ‘every’ alone, the meaning being complete, the 
Purpose and mention of the ceremony, for a male born, and the 
import of the rest,is added to exclude anterior rites, whilst the off- 
term “every.” = ypring was in the womb.—As for the use of the expres- 
sion ‘all,’ notwithstanding the mention of the ceremony for a son born 
and the rest: that is, for the purpose of suggesting, whatever initiatory 
rites may belong to any particular individual; and hence, it is to be 


inferred, that although for 


Cadras, there is no investiture of any 


characteristic cord, and so fofth, still, they become sons even, by the 
ceremony of tonsure and other rites. : 


_ A person not of 
thethree first 
tribes cannot per- 
form the sacrifice. 


Deduction of the 
author from the 


69. “The man.” Although a general expression 
is used, still, since one of the three first tribes only, is 
competent to perform, the burnt sacrifice, for the son 
of the twice-married woman; in respect to others, the 
filial relation proceeds from mere initiation alone. 


70. The author thus concludes, that the burnt 
sacrifice, and initiatory rites united, are the cause of 


filiation ; “ Being completed, &c. &c.” 


passage “being 
completed, &c.” 


71. The meaning is: the burnt sacrifice for the son of the twice- 
Passage ex. married woman, being completed, ‘from these,’ that. 
plained. : is——from these initiatory rites—a son of the twice- 


married woman, becomes filially related. 

72. Under the same head, the author of the 
K4lika-purfna propounds a rule, applicable to the son 
of the twice-married woman. “He should perform, at 
the funeral repast of his father, a rite dedicated toa 
single ancestor (ekoddishta); not any p&rvana, or 
double rite, and so forth.” 


Rule in respect 
to the son of the 
twice-married wo- 
man, declared in 
another passage 
of the Kalika-pu- 


ANNOTATIONS. 

conclusion advanced, In the extract fron the Kalika-purana, it is first stated, that a 

erson should regularly adopt the son of a twice-married woman, immediately after 

irth. The following sentence adds “having performed positively, (vai) for such, 
immediately on being born, the burnt sacrifice for the sou of a twice-married woman, 
the man should complete every initiatory rite, the ceremony for a male born, and the 
rest.”—This the author construes as implying pointedly, the performance of the 
sacrifice directly after birth. But the preceding sentence directs that adoption should 
then take place. From the contrast of the two injunctions, the autbor argues that no 
positive and restrictive rule, as to the priority in time or otherwise, for the performance 
of the sacrifice for the son of a twice-married woman, can be deduced. 


As in the case, of the sacrifice [to fire} for ason born.] Ona reference to the 
note subjoined to § 66, it will be perceived, that the sacrifice here alluded to, is res- 
tricted to be subsequent to the ceremony for a child born. 


72. A rite dedicated toa single ancestor (ekoddishfa) not any pArvana or double 
rite, &c.] The first sixteen funeral repasts, taking place after the ten days immediately 
succeeding the day of death, as well as that onthe anniversary of such day, are ekoddisbta. 
On these occasions the following articles are first presented in honour of the deceased ; 
—raw rice, liquid butter, honey, barley, soaked peas, fruit, water, frankincense, white 
flowers, kuga grass, a lamp, sandal wood, betel, cloth, a thread, and water forthe feet. The 
oblation of the funeral cake, then takes place—-The parvana or double rite, consists in 
the same oblations, and other ceremonisls, being consecrated, on the death of the father 
and other sire, in honour of the ancestors on the mother’s side, as well as in that of those 
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78. The son of # twice-married woman, at the funeral repast of 

his father, on the anniversary of the day of death, 

Passage explain- ghould perform rites, dedicated toa single ancestor, 
ed. not any p4rvana, or double rites, and so forth. 


74, By the terms, “and so forth,” the different variations of the 
Import of its parvana rites, are likewise prohibited. For, a text of 
terms, ‘and so Jatu-Karana expresses,—“ Annually, let the son of 


forth,’ the wife, and legitimate son, perform [obsequies] ac- 
Jatukarana. cording to the parvana form: the other ten sons 

, should perform a rite, dedicated to a single ances- 
Parasara. tor,’—and, a text of Parfsara, recites; [A funeral 


repast] by the legitimate son, for a father, who has departed this life, 
on all occasions, is in honor of three ancestors: that, by those of a dif- 
ferent general family, is consecrated to a single ancestor, on the anni- 


versary of the day of death.” 


75. On the subject of sons, it had been said,*—‘ The son self- 

The slave’s son, given, and the slave’s son, (Dasa-putra).” Of these he 

described ina pas- describes the latter: “A female purghased by price, 

sage ofthe Kalika- who is enjoyed, isa slave: itis thus declared. The 
purana. son who is born on her, is considered a slave-son.” 


76. That female, though of equal class, being purchased by price, 

si lonats who is, ‘enjoyed, —co-habited with,—is denominated 
og aaa by former sages, a slave. For,a text expresses,— 
“That woman, who is bought by price, is not considered a wife: she 
neither [avails] in rites,in honour of the gods, nor in rites, in honour of 


ANNOTATIONS. 

on the father’s side. Thys, besides, the articles above enumerated, a funeral cake is 
offered, to each of the three nearest deceased male ancestors, on the father’s side, and 
mother’s side. The oblations in honor of the ancestors on cither side, being preceded 
by a Visvadeva offering—The term Visvadeva, denotes a certain set of divinities col- 
lectively, and the offering so culled, isin their honor, and consists of the different 
articles, above enumerated : these should also be presented both on the occasion of a 
parvana and ekoddishta rite, to the Lord of the soil—Rites in the form of pérvana, are 
celebrated by a rigid Hindu, on the following occasions ; on the last day of every 
moon (amavdsya)—on the 8th and 9th days of the dark fortnights of Pausha, Magha, 
Phalguna and A’gviua, when oblations are made in honor of the mofher, and two near- 
est deceased female ancestors in the line of the father,—on the full moon of Magha,— 
during the whole of the first fortuight of A’gvina, which is denominated ‘ Pitripaksha’ 
as peculiarly set a part for the performance of rites in the honor of ancestors: and 
particularly on the 13th of this month,—on any day of Agrahyana, previous to using 
the rice of the new crop,—in Vaigakha, on occasion of the grain which then ripens,— 
in A’shada for the rains: when the sun enters the constellation Ardra—on occasion of 
Eclipses, and visiting places of Pilgrimage. : 


74. The different variations of the pirvani rite] such as the daily funeral repast, 
consisting in oblations of rice, &c. to be performed in honor of either set of the three 
ancestors, on the side of both parents respectively, and a pee of the ceremony of 
‘ssapindi-karana.’ The first of these, differs from the real parvana rite, inasmuch as 
no pidda or Visvadeva oblation is offered. In the second, the same ceremonials are 
observed, but the objects in whose honor they are performed, are different (v. Note to § 
35 of Sect. 6.) | 
eee ieieteseninameaeeeeemeonaresiemenammeatadrienane oo oncom EEnneenemnemenemeenreneenemeteaennte teen enemnammemmmnnemmmmmamaaaell 

* Vide supra. § 25. 
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the manes. The sages regard heras a female slave.” One born on her, 
is a slave’s son. The son of a female slave, is ‘a slave's son (désaputra’, 
the feminine of ‘Dasa’ (slave) being like the masculine in the Vedas. 


Other interpre- 77. Or, the compound D&sa-putra, may be ex- 
tation, of se bs plained,—‘ one who is both a slave and a son’ or, thus 


—‘a son denominated a slave.’ 


78. The author lays down the rules, regarding this son,—* [such 
Rules regarding 2 S0n] must not participate in the dominion of a king: 
a arc hid nor of Br&éhmanas, perform the funeral repast: he is 
down in another the lowest of all sons: hence, let him reject him.” 
passage. 
79. The meaning is,—since, he is lowest of all sons, he must not 
share in the dominion of a king, nor perform the fune- 


Explanation. ral repast of Brahmanas. 


SECTION V. 


e 
The mode of adoption—Form by whom propounded—Necessity of 
observance—Lffect of omrssion. 


The mode of 1. The qualification of the person to be adopted, 
adoption. has been defined. ‘The mode is now propounded. 


2. On this subject, Caunakha has said “I, Caunakha, now declare 
‘Declared by the best adoption: one having no male issue, or one 
Caunakha. whose male issue has died, having fasted for a son.”— 


3. ‘Adoption’—the form of adoption.—Having fasted on the day 
Illustration of preceding, that of adoption—Vriddha Gautama has 
parts of the text. “The impotent man, or also, one whose offspring has 


ied +P) 


4, “Having given two pieces of cloth: a pair of ear-rings, a tur- 

Continuation of 280) & ring for the fore-finger, to a priest religiously 

Caunakhe’s text. disposed, a follower of Vishnu, and thoroughly read 

in the Vedas; having venerated the king and virtuous 

Br&éhmanas, by a ‘madhuparka’ (or prepared food consisting of honey, 
liquid butter and curds) ;’— 

‘Kino’ ; 5. ‘The King’ here signifies, the chief of the 
Petals te village, fora text of Vriddha Gautama recites,—“ hav- 
owner of the vil- ing invited all kinsmen and the chief of the village 

also.” 


. 6, As for also the term, ‘ Lord of the soil (Prithivig&li) in a sub- 
A similar term S8equent passage of the same author even,—“ After 
inanotherpassage this, let him give a madhuparka to the Lord of the 
has the same soil:”—that intends only the owner of the village: 
for, this, being expressed in what preceded, is the 

moore forcibly suggested, 
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7. The meaning is,—having venerated three Brféhmanas, by a 
| madhuparka, and so forth, for the purpose of asking 
Exposition. [for the child to be adopted.] 


8. “Both a bunch of sixty-four stems, entirely of the  _ 
Caunaka con- §TAss, and fuel of the palaca tree also: having collected, 
dinued. these articles, having earnestly invited kinsmen and 
relations ;’—- : 
9, ‘Kinsmen’ (bandhun)—his own, his father’s and mother’s 
kinsmen. ‘ Relations’ (jaiyatin)—sapindas. The invita- 
Exposition. tion of kinsmen, and the others, is for the sake of their 
witnessing: in the same manner, as the invitation of 
the king: for both terms are confirmatory of this, in the sense,— They 
unite with (badhnanti),—and ‘know (jénanti)’ as their own, the adopt- 
ed person. 


10. “ Having entertainedthe kinsmen with food : “and especially 
Caunaka con. Braéhmanas ;’—The meaning of this is——having enter~. 
tinued. tained invited kinsmen and Brahmanas, previously 
Interpretation. appointed, and (on account of the conjunction ‘and’ in 

§ 8) invited relations, 


11. “Having performed the rites, commencing with that of 

Caunaka con- placing the consecrated fire, and ending with that of 

tinued. purifying the liquid butter. Having advanced before 
the giver, let him cause to be asked thus,—‘ give the boy.’” 


12. The meaning is—let him cause a demand, to 
be made through Braéhmanas, previously appointed, 


Explanation. 


13. “The giver, being capable of the gift, [should give] to him, 
Gaunaka con- with the recitation of the five prayers, the initial 
tinued, words, of the first of which, are,—ye-yajiiena, &c.” 


14. The capacity to give, consists in having a plurality of sons, 

and the assent of the wife, and so forth_—‘ Should 

And commented give,’ is understood before this part,—“with the reci- 

tation of the five prayers ;” for, gift is indicated in the 

prayer, commencing—“ Let him receive a male from an intelligent 
person.” 


ANNOTATIONS. 


_ 9 For, both terms are confirmatory of this, &c.] Both terms, vie. ‘ Bandhun’ 
(kinsmen) and ‘ jnyatiu’ (relations). ‘Bandbu’ and, ‘ jryati’ of which, these terms are 
ow the accusative case plural, are derivatives ot the routs ‘ badha’ bind, ‘jfiya’ 

now. 


13. With the recitation of the five prayers.] The translator bas not yet been 
able to learn the particular five prayers, alluded to. 
14, And the assent of the wife] The reading ‘pati’ (the husband) is found iz 


some copies : but that of ‘ patn’ (the wife) appears to be the more prevalent, and on 
dhat account adonted in tha tronalatinn The anthar dopa not mean that tha oift af ao 
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15, “Having taken him by both hands, with the recitation of the 
prayer, commencing,—“ devasyatva, &c. ;” having in- 
audibly repeated the mystical invocation “ Angad- 
angat, &c. ;”* having kissed the forehead of the child : 
having adorned with cloths, and so forth, the boy, bearing the reflection 
of a son :”— 


Caunaka con- 
tinued. 


16. ‘The reflection of a son.] The resemblance of a son,—and 
that is, the capability to have sprung from [the adopter] 
himself, through an appointment [to raise issue on 
another’s wife], and so forth; as [is the case] of the son, of a brother, 
a near or distant kinsman, and so forth. Nor is such appointment of 
one unconnected impossible; for, the invitation of such [to raise issue] 
may take place under this text: “ For the sake of seed, let some Bréh- 


Comment. 


mana be invited by wealth, &c.” 


Deduction, that 
a brother, uncle, 
&c. who could not 
have been begot- 
ten by the adopter, 
are not to be 
adopted. 


17. Accordingly, the brother, paternal and ma- 
ternal uncles, the daughter’s son, and that of the sister, 
are excluded: for they bear not resemblance to a son. 


18. Intending this very position, it is declared in the sequel, by 


To which posi- 
tion, a subsequent 
passage of the 
same author has 
reference. 

Where, the term 
‘sister’s son’ In- 
cludes all not re- 
sembling a son, on 
account of prohi- 
bited connection. 

As explaned. 


19. 


Passage of the 
Gribyaparisishta, 
describing prohi- 
bited connection 
in the case of mar- 
riage noticed and 
explained, 


the same author :—‘“ The daughter’s son, and the sis- 
ter’s son, are declared to be the sons of Gadras. For 
the three superior tribes, a sister’s son, is no where 
[inentioned as|ason.f” Here even, the term ‘sister's 
son’ is illustrative of the whole not resembling a son, 
for prohibited connection is common to them all. Now, 
prohibited connection is the unfitness, [of the son pro- 
posed to be adopted,] to have been begotten by the 
individual himself, through appointment [to raise issue 
on the wife of another. | 


“The mutual relation between a couple, being analogous 


to the one, being the father or mother of the other, 
connection is forbidden: as for instance,—the daugh- 
ter of the wife's sister, and the sister of the paternal 
uncle’ wife.’—The meaning of the text is this, Where, 
the relation of the couple, that is of the bride and 
bridegroom. bears analogy to that of father or mother: 
if the bridegroom be, as it were, father of the bride, or 


ANNOTATIONS. - 


16. Through an appointment [to raise issue on another’s wife] and, so forth.] By 
such an appointment, or marriage, and the like. 


As [is the case] of the son of a brother, &c. &c.] Such son, might have been begot- 
ten by the adopter himself, had he been appointed by the husband of the boy’s mother, 
on account of his own impotence, to raise up issue on his wife; or, if the adopter him- 
self, had married, the mother of the boy. 








* V.infra § 7. Sect. VII where this passage from the Vedas, is cited at large. 


+ V. supra 2, 74. 
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the bride stand in the light of mother, to the ioe Rae ‘such @ mar~ 
riage is a prohibited connection. The two examples illustrate these 
cases in their order.* : 


20. In the same manner as in the above text, of the Grihyapari-~ 
Génchactenaha: sishta, on marriage, prohibited connection, in the case 
one with whose Of marriage, is excepted; so, in the case in question, 
mother the adopt- [one, who, if begotten by the adopter, would have been 
er could not have the son of] a prohibited connection, must be excepted ; 
legally eta in other words, such person is to be adopted, as with 
ted. sthe mother of whom, the adopter might have carnal 
knowledge. 


21. .“ Accompanied with dancing, songs and benedictory words, 
having seated him in the middle of the house: having 
according to ordinance, offered a, burnt offering of milk 
and curds, (tv each incantation,) with recitation of the 
mystical invocation,—“ Yastva-hrida :” the portion of the Rig-veda, 
commencing,—‘tubhyam-agne? and the five prayers, of which the 
initial words of the first, are Somo-dadat, &c.’ ” 


Caunakha conti- 
nued from j 15. 


22. The meaning is,—with such seven incantations, 
Explanation. . = ie : 
having offered seven burnt offerings of milk and curds. 


23. Vriddha Gautama, propounds a special rule: “ Let him then, 
Rule propound- cause to be offered, as burnt offerings, an hundred obla- 
ed by Vilddha tions of milk with liquid butter, contemplating in his 
Gautama. mind, as the object, the lord of created beings, with 
recitation of the prayer “ prajapate-na-tva-detam, &c.” 


_ Stanzas follow- 24. The stanzas, which follow the passage, [of 
ing, the part of Caunakha last quoted,] commencing,—“ The adoption 
Gaunakha in$ 15, f 5 Brat we” d endi ith 
Have been before Of 2 80n, by a Br&éhmana, &e. + an ending wit 4 
cited and explain. “Such gift is to be made, on account of difficulty,—"} 
ed. having been before explained. 


25. Next in order, to these stanzas, is this passage,—‘“ Let the 
Caunska con- best of the regenerate to the extent of his ability 
tinued. bestow a gratuity on the officiating priest.” 


Comment. 26. “The best of the regenerate.”] A Br&hmana, 


Text 27. “A king half even of his dominion : next in 
order, a Vaicya three hundred pieces.” 


ANNOTATIONS. 


20. In the case in question.] That of adoption. 


* The translator has here omitted an explanation in the original, by other terms, 
of the words used in the quotation, to express the daughter of the wife’s sister, and the 
sister of the paternal uncle’s wife. ‘The translation in English would be a ludicrous 
tautology. 

+ Sect. 11 § 2 et. seq. + Sect. TV. §.1, 8, 18,19, 20 and 21. 
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28. ‘Half even of his dominion.’] The produce for one year, of 
half his dominion; fora text of Vriddha Gautama, 
recites—* Let him proffer the profits, arising from half 
his dominion, received in one year.” And, this is with respect to one 
‘of the royal tribe.—* Pieces.’] Three hundred stampt coins (nénaka), and 
this must be understood, to mean of gold, silver or copper, with refer- 
‘ence to the state of the individual, being superior, middling, or inferior, 
respectively : on account of the text of Vriddha Gautama,—“ Let him 
proffer three hundred pieces in gold, or in silver, or in copper, accord- 
ing as his condition may be superior, or otherwise.” 


“ Comment. 


29. “A Cadra, the whole even of his property : 
Text. if indigent to the extent of his means,” 


30. “The whole of his property.”] Thatis, the amount earned by 
the labour of one year : for, the expression,—‘ Received 
in one year, *—is not special; and there is this pro- 
hibition, “if offspring exist, the whole of the property, must not be 
given.” 


Comment. 


31. Vasishtha propounds another mode. “ Man produced from 
Mode of adop- virile seed and uterine blood, proceeds from his father 
{ion propounded and his mother, as an effect from its cause. Therefore, 
by Vasishtha. his father and mother have power to give, to sell, or 
to-abandon, their son. But let no man give or accept, an only ‘son: 
for, he is [destined] to continue the line of his ancestors. Let nota 
woman give or accept a son, unless with the assent of her husband. A 
person being about to adopt a son, should take an unremote kinsman, 
or the near relation of a kinsman, having convened his kindred and 
announced his intention to the king, and having offered a burnt offer- 
ing, with recitation of the prayers denominated ‘ Vy4hriti in the mid- 
dle of his dwelling. But, if a doubt arise, let him set apart like a 
Cidra, one whose kindred are remote. For, itis declared [in the Vedas] 
‘Many are saved by one. When a son has been adopted, if a legiti- 
mate son, be afterwards born, the given son, shares a fourth part.” 


32. Of this, the part commencing from,—‘ Man produced from 

First part of virile seed and uterine blood, &c.” and ending,— 

this text has been =“ unless with the assent of her husband,—” has been 
before explained. before explained. 


‘Kindred’ and 33. ‘Kindred’] The kindred of himself, his father 
other terms ex- and mother— The king.’] The chief of the village — 
plained. ‘Dwelling’.] His house. 


34. ‘With recitation of prayers, &c.’] On conclusion of the ‘ fjya- 
Import of the bh4ga’ sacraments, having offered with fire, four obla- 
phrase ‘withreci- tions with recitation of the prayers, denominated 
tation ofthe pray- “ Vyahriti” severally, and collectively. Such is the 
is aoe meaning ° 


Occurring in the passage of ‘Vriddha Gautama, cited in § 28. 
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‘Term ‘unremote 35. ‘An unremote kinsman’] this has been ex- 
kinsman’ before plained.* 
explained. ; 


36. ‘Butif doubt arise, &c.’"] He, whose kirnsmen are in a distant 

But if ‘a doubt country, is one whose kindred are remote, being wide- 

arise, &c.’explain- ly different by country and language: should such a 

ed. person be adopted, a doubt even exists, with respect 

to his race, disposition, and so forth; this being the case, let him set. 

him apart like a Cfidra: until the ascertainment [of doubtful parti- 
culars| let him not hold communion with him; this is the meaning. 


$7. On this point the author ie : rae Sid phres law, 
, as areason. “It is declared, &c,” through one son, 
ie. eae is ‘many, —the father and other socescrd ae to be 
declared, &c. saved. On this account the adoption of a son takes 
which is subjoln- place: not that through one, many may be condemned: 
ed as a reason. now, a doubt existing, on one side, condemnation is 
possible: therefore, he should not hold communion with him: for an 
offence, though eventual, must be avoided. 


38. But, the author of the Kalpataru, adverting to the reading, — 
Different read- “#Sannikrishtam-eva’—says: “‘one even whose kins- 
ing and construc- men are not at hand, (asannikrishtam-eva)’—even one 
tion in the Kal- whose good or bad qualities are not known. The par- 
pataru, noticed. — ticle ‘eva’ is in the sense of,—even—or though. ‘ But 
if doubt arise’ ;—on account of his kinsmen, not being near, should a 
doubt, with respect to his class arise; considering him as a Cddra, let 
him set him aside, destitute even of initiation— A Cddra even, is indeed 
a son, this is the implied import.” 


39. Either of these expositions of the implied meaning, is inac- 

And shown to Curate: for the adoption of one of a different class is 

be inaccurate. forbidden. Therefore the passage in its obvious sense 
only is correct. 


ANNOTATIONS. 


35. The prayers denominated ‘ Vyahriti,’ &c.] These are three prayers in the 
Vedas, distinguished, by pre-eminence, by this term: and when recited consecutively, 
they are denominated, Maha Vyahriti, or great Vydhriti. This term, in its original 
sense, signifies enunciation. 


38. But the author of the Kalpatarn, &c.] A variety of reading and interpreta- 
tions of the passage of Vasishfha, here referred to, occur. The passage as read b 
Nanda, is thus : ‘ adura-bandhavam-bandhu-sannikrishtam-eva pratigrihniyat :’ which is 
rendered, should take an unremote kinsman, or the near relation of a kinsman—The 
variation of reading, inthe Kalpataru noticed, is the substitution of ‘ asannikrishtam’ 
for ‘bandhu-sannikrishtam’ ; and the passage is accordin ly differently explained in thaf 
work : the variety in the reading and interpretation of this passage, is fully noticed by 
Mr. Colebrooke, in a note subjoined to chap, I. sect. XJ. § 13. of his translation of the 
Mit4kshara on inheritance. . 
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40. After the adoption of a son given, should a real legitimate 

The part “when, son be born, the author (Vasishtha) propounds & Bpe- 

&e.” implies a cial provision with respect to the division of the heri- 

special rule. tage ;—“ when, &c.” The meaning is: this son given, 

being adopted, if areal legitimate son be born, then the son given, 
receives a quarter-share : not an entire share (d.) 


It is a topie for 41. Itis to be considered, whether this form [for 
consideration, to adoption] in question, is to be applied, [generally] to 
what sons the : 2 4 d 
form prescribed, - the son bought, and the rest, or 1ts application be deter- 
for adoption ap- mined by the distinction in the part, which preceded ; 


plies. —‘“to give, sell, or abandon their son.” ° 


42. Baudhayana, propounds a particular rule, for those following 
Baudhayana pro- the Taittiri portion of the Vedas ;—“ We are about to 
pounds a particu- explain the mode, for the adoption ofa son”—(here 
larrule inrespect follows the same, as in the quotation from Vasishtha, 
ee from “ Man produced, &c.” down to, “unless with the 
tion of = Vedns. assent of her husband.”) “One about to adopt, pro- 
duces two pieces of cloth, a pair of ear-rings, a ring, 

and a priest, thoroughly read in the Vedas, a bunch of sixty-four stems 
of the kuga grass, and fuel of the ‘purna’ tree.* Then having invited 
kinsmen, into the middle of the dwelling, and having made a represen- 
tation to the king: having sat down by the direction of a Bréhmana,f 
in the assembly, or in the middle of his house: having caused to be ex- 
claimed, auspicious day! benediction! prosperity!: having performed 
rites, commencing with the recitation of the prayer ‘ Yaddevayajana,’ 
down to the placing the vessels for water: having advanced before 
the giver, let him thus beg ‘give me this son.’ The other replies 
‘I give. He receives the child [and says] ‘I received thee, for the 
sake of religious duty. I adopt thee, for offspring. Then having 
adorned him, with cloths and ear-rings and ring: having performed the 
investiture, and other ceremonials, down to the kindling, a flame of 
fire: having dressed the oblations, he offers a burnt offering. After 


ANNOTATIONS. 


41. Itis to be considered, &c.] It is subsequently determined, that the form is 
applicable to the sons made, and self-given, as well as the three sons, indicated by the 
terms, —‘“‘ to give, sell, or abandon” viz. the sons given, bought, and deserted. (v. infra 
§ 49, 50, and 5],) 


The Taittiri portion of the Vedas] This is included in the Yajur Veda, and takes 
its name from ‘tittiri’ a partridge— The text of this Veda being disgorged by Y4jfiya- 
valkya, in a tangible form, and picked up by the rest of Vaisampayana’s disciples, who 
for the purpose assumed the shape of partridges—”’ (Wilson in his Dictionary on the 
word—taittiriya.) 





* Butea frondosa. 


+ The reading in copies of original gives “having presented Brahmanas with pre- 
pared food” but this appearing erroneous and inconsistent with practice, the translator 
has adopted the reading in the Dattaka Chaudriké. 


(7) See 1 Mad. H. C, Rep, 49: 1 Morl. Dig. 306. 
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having recited the incantation in the first chapter of the [Yajur] Veda, 
commencing ‘ (Yas-tva-hrid&kirinamanyam4na)’ with recitation of the 
sacrificial prayer “ Yasmai-tvan-sukritej&ta-vede, &c.” he offers a burnt 
offering—Next, having performed the burnt sacraments, where the 
prayers denominated ‘vyéhriti’ are recited: [and] that designated 
‘svishta-krit’* with other ceremonials, being completed, down to the 
bestowing an excellent cow, he presents the fee eae ‘yours are] 
these two cloths, the ear-rings, and the ring likewise. But subse- 
quently, if a real legitimate son is born, he [the adopted son| succeeds 
to a fourth share; so says Baudhayana.” 


43. As for the text of Vriddha Gautama, “A given son abound- 
Atextof Viid- ingin good qualities (yatha-jate) existing: should a 
dha Gautama, in- legitimate son, be born at any time: let both be equal 
timating an equal sharers of the father’s whole estate.” That must be 
partition between construed, as supposing the former possessed of good 
eer bee qualities, and the legitimate son, destitute of the same: 
refers to where, Of account of the epithet ‘ yatha-jata’ (‘abounding in 
the first possesses, go0d qualities’). He, in whom there is a ‘ j&ta,’ that 
and the laiter is igs an assemblage (samuha) of good qualities, (implied 
destitute of good by ‘yatha’) is ‘yatha-j&ta,—one abounding in good 
quale’: qualities. ‘This is the meaning ; for, the term “ yatha” 
is significant of similitude, depending on quality. 


44, Accordingly, by this text, (“of the man, to whom a son has 

Th; ; been given, adorned with every virtue, he even, shall 

ti 1s consinuc- take the heritage, though duly brought from a different 

ion, supported by pepe i) 5 ans ; 

atext of Manu, ‘family,”) Manu hath declared on defect of the real 

Conclusionas to legitimate son, the succession [of the son given,] to the 

its accuracy. whole heritage. Therefore, his participation of a 

moiety, a legitimate son [not possessing good qualities] existing, is even 
proper. 


45. The same author propounds a special rule, should the due 

Thesame author 10'm™ for adoption, not be observed : “ He, who adopts 
provides against @ Son, without observing the rules ordained, should 
an informal adop- make him a participator of the rites of marriage: not 
tion. a sharer of the wealth.” 


4G The meaning is; the marriage only, of one adopted, without 

the form for adoption, is to be performed; no wealth 

Exposition of is to be bestowed on him: on the contrary, in such 

his text. case, the wife and the rest even succeed to the estate : 
for, without observance of form, his filial relation is not produced. 


47. Accordingly Vriddha Gautama. “The sons given, purchased, 

and the rest, who are adopted from those of his own 

Be ean! general family, by observance of form acquire the 
fora toninctitnte State of lineage [to the adopter]; but the relation of 


form, to constitute : : 7 ; : : 
the filial relation Sapinda, is not included.” ere, there is this restric- 





* This sacrament is so called from the prayer, read on the occasion, 


596 HINDU ILAW-BOOKS. 


of the adopted, tive rule: ‘by observance of form only, acquired thd 
declared by Vrid- state of lineage ;’ for, the forms for gift, and so forth, 
abscess from being comprehended in the descriptions of the son 
given and the rest, [are necessary to] complete the peculiar nature of 
each. For instance, [in Manu’s description of the son given], it is said : 
“give as a son in a time of distress confirming, the gift with water”; 
here the mention of water is illustrative of the whole form necessary 
for the gift [of a son]; and hence the form for adoption also is implied : 
for a text of Manu expresses,—“ Though duly brought from a different 
family.” The meaning is ‘ obtained legally,—according to form.’ 


48. “Purchased and the rest.” By the word ‘ rest’ the sons made, 
deserted and self-given, are included. For, by the 
expression “as specified” in the text subjoined, it is 

word ‘rest? used eclared by Manu, that those only, who are qualified 
by Vriddha Gau- by the form, indicated in their respective descriptions, 
tama. are substitutes for sons. “The sages declare these 
eleven sons, (the son of the wife, and the rest) as specified, to be sub- 
stitutes for the real legitimate son; for, the obsequies would fail.” 
Accordingly in the description of the son made,—“ whom being equal 
in class a man affiliates (prakury4t,) &c.”—by the preposition ‘ pra’ 
{which has a perfective import],—in the description of the son deserted 
“whom a man receives (pari-grihniyat) as his own son &c.’—by the 
preposition ‘pari’ [implying thoroughly],—and in the description of 
the son self-given,—*“ who offers (sparsayet) himself &c.”——by the verb 
‘offer’ synonymous with ‘ give,’ reception in adoption (parigraha) with 
the observance of form, is declared. 


ANNOTATIONS. 


48. By the word ‘rest’ the sons made, &c.] The reasoning of the author, in restricting 
the word ‘ rest’ occurring in Vriddha Gautaima’s text, as denoting only the sons made, 
deserted and self-given, is not obvious. It should be observed, that, this text refers to 
sons, who may be adopted by an overt act of reception, from amongst those of the same 
family, whose filial relation is declared to be produced by the observance of form only, 
(of course the form applicable to such adoption) ; and whose relation, as sapinda (mean- 
ing here by blood) is barred. The author restricts the sons alluded to in this text, 
whom the terms ‘the rest’ denote to the three mentioned, by referring to Manu, who 
declares that, the sons only, as previously described by him, are substitutes for the 
real son; or in other words, possessing filial relation. But of the descriptions which 
preceded, in those only of the sons made, deserted and self-given (besides, the son 
given and bought,) is adoption, by an overt act of reception, cade with the observance of 
the form proper for the same, indicated. Thus, in the descriptions of the sons made 
and deserted, the species of adoption, in question, with the observance of the proper 
form is implied by the verbs ‘ pra-kuryat’ and ‘ parigrihniyat’ meaning literally, ‘ com- 
pletely makes’ and ‘ thoroughly receives,’ The son self-given, described as one who 
“offers (sparsayet) himself, &c.’ and the author explains this verb as synonymous with, 
~—to give: but the gift cannot be completed without an overt act of reception on the 
adopter’s part perfected by the observance of the proper form. The same may be ob- 
served, inthe case of the sons given and bought. Qn the other hand, the other six 
sons cannot be referred toin Vriddha Gautama’s text, as in their descriptions by Manu,’ 
adoption with an overt act of reception, and observance of form for such sdoption, is 
not implied; and besides these are connected by blood, as containing portions of either 
of the adoptive father, or his wife, and those who on that account were before declared, . 
to be adoptive sons of right (v. Sect. 1 § 34 and 35.) 
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49, Intending the same, after having premised,—* therefore 


\ form pro- 
pounded by Va- 
sishtha is applica- 
ble to the five sons, 
in question. 


father and mother have power to give, sell or aban- 
don their son,” by Vasishtha also is the form for adop- 
tion declared. ‘“ A person being about to adopt a son, 


 &c.” Now from the expression ‘adopt’ (parigraha), this 


form ts to be applied to the adoption likewise of the 


sons made, a self-given: for the same is implied by Manu by each 
preposition respectively [in their several descriptions. ] 


Conclusion that 
their filial relation 
is produced by 
the observance of 
a form only. 


51. 


In the same 
manner, as in the 
case of the son of 
the wife, as de- 
clared by Manu. 

Y4jitavalkya. 


50. Therefore the filial relation of these’five sons 
proceeds from adoption only with observance of the 
form of either Vasishtha or Caunakha ; not! otherwise. 


As has been determined in the “case of the son of the wife 


by Manu and YaAjiiavalkya: for, [the necessity of ] 
observing form, is declared affirmatively and negative- 
ly in these and other texts—*“ Even the son of a wife 
duly authorized not begotten according to law is un- 
worthy of the paternal estate. For he was procreated 
by an outcaste.’* “Either brotherfappointed for this 
purpose who deviates from the strict rule and acts 


from carnal desire shall be degraded, &c.”+ 
52. As for what is declared in the Subodhini, a commentary on 


An inference 
tothe contrary, 
which might be 
drawn, from a 
ee e of the 

ubodhint, in- 
admissible. 

Being at vari- 
ance with autho- 
yities cited; and 
a text of Paithi- 
nasi. 


the Mitaéksharé,—* And the elders regard that pro- 
perty as temporal ; like the filial relation and so forth:” 
that must be rejected, as contradicted ; since it is re- 
pugnant to authorities cited: and because from the 
adoption only of a holy saint (frsha) (that is—one 
propounded by a holy saint) the relation as son is 
declared to proceed by Paithinasi in this text; “Now 
these sons given, purchased and made, and the son of 
the appointed daughter who are in this case affiliated 
through the adoption of a holy saint by another are 
not sons of two fathers [being] unconnected to those 


of the family, (asangata-kulinadvyaémushyéyané.)” 


53. Such, to whom those of the family (that is the family of the 


Explanation of 
the text. 


natural father) are not connected, [are asangata-kulina; 
and] persons not sons of two fathers and the same, 
[are asangata-kulinadvy4mushyéyanaé. The meaning 


is,—those who are adopted according to the form of a holy saint are not 





ANNOTATIONS. 


49. Now from the expression ‘adopt’ (parigraba)}. Literally completely receiving. 


phrase 


53. Persons sons of two fathers and the same.] The author analyzes Paifhinasi’s 
sé “asangata-kulinddvyAmusbyaéyan&. He begins by explaining the first member 
of this complex expression ‘ asangata-kulina’ which is itself 


a compound and then 


indicates the class of compound to which the whole is‘to be referred. Thus the 
sentence “persons sons of two fathers, &c.’ shews that the complex phrase in question 


is ak 


ae E Se SSE et OCR a 


armadhaéru samaca, or compound of nouns, designating the same person ; and not 





* Manu 9, 146, t 
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allied to those of the family of the natural father: therefore they are 
not sons of two fathers. | 


54. Or the reading ‘Dvyamushydyané4’ (sons of two fathers) ma 


Another reading 
noticed as admis- 
sible. 


be admitted. For it will be declared in the sequel,* 
that where, both the natural and adoptive fathers 
perform the different ceremoriies, the state as son of 


two fathers ensues. 
55. “Although it may be used like the word Indra and so forth ; 


F Passages of Med- 
h&tithi indicate 
that filial relation 
only proceeds 
from the obser- 
vanee of ceremo- 
nies, 


56. 


lwo 


still, since the prevailing sense proceeds from popular 
recognition and the production of {a son] is ordained in 
holy writ, the General aeuetation of ‘son, like the gene- 
ral acceptation of ‘ wife’ and the like, must be under- 
stood.” By the purport of this and other passages, 
MedhA&tithi also declares the filial relation in adopted 
sons to be occasioned only by the proper ceremonies. 


It is therefore established that the filial relation of adopted 


sons is occasioned only by the [proper] ceremonies. 
Of gift, acceptance, a burnt sacrament, and so forth 
should either be wanting, the filial relation even fails. 


SECTION VI. 


tule for Succession where the real sonandone formally adopted; and 
where one formally and one informally adopted may co-exist— 
Relation in respect to family and so forth of the absolutely 
adopted son—of the Dvydmushydyand—who 18 described. 


hay Siar pro- 
vides for the cases 
were a real son 
and an adopted 
son, and one for- 
mally. and one 
informally adopt- 





1. Next should the real legitimate son and son 
given and son adopted, without observance of form be 
co-existent ; the same author propounds the succession 
to the estate. “Him, existing,—a son being created : 
and a son given, existing,—one being adopted infor- 
mally : that estate is his only who is justly master of 
the father’s wealth.” 


ed may co-exist. 


ANNOTATIONS. 
a dvandva samaga, or conjunct compound of nouns indicating distinct persons, but 
having a common government. 

54, Or the reading, &c.] The variation in the reading noticed consists in 
‘DvyA4mushyAyvand’ being read without the privative a, instead of with it, as in that 
preferred by Nanda. Ifthat now noticed be adopted, sangata-kulina (connected, &c.) 
must be construed as contained in the text instead of asangata-kulina (unconnected, & ) 
For by the rules of orthography, whether ‘ ¢é? (which ocours in Paithinasi’s text) be 
followed by sangata or asangata in coalition, the same form ‘ te-sangata’ is exhibited, 
though it 1s usual to insert a diacritical mark equivalent to our apostrophe to denote 
the presence of the vowel a. 

55, Like the word Indra and so forth.’ The word Indra is figuratively used, to 
express a person of great wealth : the word son may in the same manner be used in a 
figurative sense. 








* V. Infra Sect, 6 § 11. 
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2. “Him,’—the real legitimate son existing; whatever son is 
Interpretation created by adoption and so forth; of these to him only,’ 
of the part of his who is master of the father’s wealth ‘justly,’ that is— 
text providing for by obvious inherent right,—does that estate belong: 
the first case. not to another. The meaning is that if a real legiti-. 
mate son exist, the adopted son is not a sharer of the wealth: for in 
the affiliation of a son, the non-existence even of real legitimate issue 
is an essential condition. 


3. Thus a son given, that is one adopted according to form 
existing, should a son be made without observance of 
law : of these likewise the son-given only is participant 
of the estate, not the one adopted without observance 
of law. Such is the meaning: for, ordained form alone 
produces the filial relation. 


_ Of that provid- 
ing for the second 
case. 


4. Should ason-given, and the real legitimate son 

Beas puotes exist together, the son-given does not receive the 
irthof areal son Share of an elder brother. This, the same author pro- 
has no right of pounds,—* Subsequent to the adoption of a son-given, 
primogeniture as other sons being born,—should the father divide his 


shewn by another estate ; let him not be the partaker of the share of an 
text of Gaunakha. alder brother” 


5. The meaning is this,—after the adoption of a son-given, a 
, legitimate son also being born: the son-given does not 
Text explained. yeceive the share of an elder brother. 

6. Manu next propounds another rule. “A given-son must 
never claim the family and estate of hisnatural father. (a) 
The funeral cake follows the family and estate; but 
of him who has given away his son, the obsequies 
fail,” 


7. The son-given must never claim his natural father’s family 
and estate. Thus, ‘ the obsequies—that is, the fune- 
ral repast [which would have been] performed by the 
son-given fails of him who has given away his son. 


Arule propound- 
ed by Manu. 


Explanation. 


8, The author of the Chandrik& thus explains, “ By this it is de- 

_,  @lared that by the the act alone, creating the filial re- 
Explanstion 2 ation, property of the son-given in the estate of his 
thesChanuens adopter is established, and connection to himas be- 
longing to the same family ensues: But through extinction of the 
filial relation from the mere gift, the property of the son-given in the 
estate of the giver is extinguished ; and connection to the family: of 
the giver annulled.’”* a_i 

ane C enn ea 

Vide Smiti Chandrika, Sec. 11. § 19. where this quotation in part occurs. 
(2) Seel Mad. H. C. Rep. 182. 
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9. But although by the text of Manu, connection to the family 
. Atextof Vihat Of the natural parent: is annulled : what proof is there 
Manu conclusive, 48 to the connection to the family of the adopter being 
that filial relation established ? on this point Vrhat Manu declares, 
to the adopted fa. “sons given, purchased and the rest retain relation 
therisestablished. OF saninda to the natural father as extending to the 
‘fifth and seventh degrees ; like this general family, [which is] also that 
of their adopter.” 


10. The relation as sapinda of sons given, purchased and the rest 
Explanti to the natural parent continues : by gift, and so forth 
plantion of : he anes 
the text, even that does not fail; for by reason of consisting in 
connection through containing portions [ofthe natural 
father], it is not possibly to be removed while the body lasts. By this 
it is declared that the relation of sapinda in question is the consan- 
guineal connection only and not connection by the ‘ pinda’ or funeral 
cake; for that this latter is barred ig shewn by this passage,— 
“ Of him who has given away his son the obsequies fail.” Anticipat- 
ing a question as to the extent of this relation as sapinda, the author 
adds,—‘“ Extending to the fifth and to the seventh degree, &c.” The 
meaning is this : ‘ Extending to the fifth decree’-—completing five, that 
is—embracing,—five degrees. So of the expressiun ‘to the seventh 
degree.’ 


Ant (Gaus 11. Gautama also, “ With the kinsmen on the 
tama confirmato- Side of the father (viz. of the procreator (viji) beyond 
ry: the seventh degree ; and with those on the mother’s 


side beyond the fifth, &.” 


12. Here the word ‘ vijf (the procreator) is used for the sake of 
The word ¢ v§jf? comprehending every one even, the natural father of a 
occurring denotes SOn given and so forth; not merely the natural father 
generally the na- of the son of the wife only : for a text of Manu ex- 
taral father any presses, “ As for these, denominated from the context 
pee ere sons though produced from the seed (vija) of others : 
ved by atext of they are [sons]of that person from whose seed they 
Manu. severally sprang ; and of no other.* 


ANNOTATIONS. 


10. By this it is declared, &c,] The word ‘ pinda’ signifies either the ‘ body’ or a 
‘cake’ or ball of food presented to the manes of the deceased : the word ‘ sapinia’ there- 
fore, may denote either one consanguineally related, or one connected, through an obla- 
tion of such funeral cake. 


12. Here the word ‘vijf’ is used, &c.] This word signifying literally (he owner 
of the seed, is more particularly used, to devote the person appointed to raise issue on 
the wife of another: in contradistinction to the husband of such woman, technically 
called the ‘kshetrf,’ or owner of the soil. The author accordingly deems it necessary 
to explain that the word as used by Gautama has not such particular and limited sense : 
this he supports by referring to a text of Manu, where the word ‘ vija’ or seed is used, 
in respect to the natural father of any subsidiary son. 


fa 








* Manu 9, 181. 


Of whose text 
the sentence ‘ they 
are sons,&c.’ 13 to 
declare the con- 
nection of sapinda 

And the expres- 
sion ‘no other’ to 
denote the adopt- 
er. 


DATTAKA-MI'MA/NSA’. SEC. VI. 601. 

13. ‘They are sons of that person.’ This de- 
claration that they are sons is for the sake of: pro- 
pounding the connection of sapinda [by the bo 1 3 
and not to establish filial relation. For that would 
be at variance with the declaration of filial relation [to 
the aioptive father] contained in this and other 
texts,—“ Of these twelve sons of men, &c.”*—‘ Of no 
other’] not of the adopter. 


14. But analogous to the case of the daughter may not the re- 


Objection that 
the relation as 
sapinda, may sub- 
sist to both fath- 
ers, refuted by a 
text of Vriddha 
Gautama- 


lation of ‘ sapinda’ to both [the giver and the receiver] 
be admitted : for like the state of lineage, the relation 
of sapinda is established by the adoption.—Should this 
be objected itis wrong; for it would be at variance 
with the text of Vriddha Gautama.—“ The sons given, 
purchased and the rest who are adopted from those 
of his own general family by observance of form ac- 


quire the state of lineage [to the adopter]. But the relation of sapinda 
is not included.” 


15. 
Explanation of 
his text. 


Those sons given and the rest who are adopted ‘ from those 


of his own general family’—from among his general 
family acquire by the observance of form ‘the state 
of lineage’—the state of offspring. But in respect to 


these the relation of sapinda ‘ is not included’ by the form,—meaning 
—is not established. 


Which, a for- 
tiort, bars the re- 
lation of sapinda, 
in the case of one 
of a different ge- 
neral family. 


Argument in - 


favour of ‘the ge- 
neral position, as 
to the consangui- 
neal relation of 
sapinda to the 
adopter, not ex- 
isting in the ad- 
opted. 


16. Ifthe relation of sapinda be not established 
in those even of the same general family, it is declared 
a fortiori, that such relation is not produced in the 
case of one of a different general family. 


17. And this is proper. As [in the case of the 
daughter] by reason of her proceeding from the father 
and producing in concert with the husband, the same 
body [their issue] the relation of sapinda [by the. 
body] to both is established : in the same manner in the 
case of theson given itis not established ; for though 
he proceed from the natural father, the producing in 
concert with the adopter a common body is wanting. 


18. Accordingly, Devala in the text subjoined (since the family 


Which is con- 
firmed by a text 
of Devala. 


name, a share on the funeral cake are specified,) by 
the term ‘ merely,’ bars the relation even of sapinda.— 
“ For the sake of religious merit [being adopted] like 


ANNOTATIONS. 





14, But analogous to the case of a daughter.] A damsel retains the relation of 
sapinda to her father who gives and acquires the same to her husband who receives her 


in marriage. 


18. Devala in the text subjoined.] In the Vyavah4ra Mayfikha, this text is cited 
as attributed to Narada and alleged to be unauthentijc. . 


“* Manu 9, 158, 
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the real son under the family name of each respectively,’ (tat-tat- 
gotrena) sons [who are] reared: for such merely participation in a 
share, and [the oblation of] the funeral cake is declared.” 


19. But is not this irrelévant to the subject proposed: for it 
Opponent’s regards the son for religious merit. Thus:—in those 
objection that S0ns who like the real son are reared for the sake of 
Devala’s text re- Yeligious merit ‘ under the family name of each res- 
gards a particu. pectively,’ (that is under the family name severally 
lar son for reli- of each only,) does the mere participation alone in a 
Bons nel: share and the funeral cake vest: not, (for such is the 
intent,) the relation of sapinda to the adopter. Hence the text im-. 
ports the want of connection of sapinda of that son only to the adop- 
tive father : not of the son-given. 


20. This objection if made, is denied.—For a son for religious 
Refuted. merit (dharma-putra) is not admitted, as [such ad- 
roission| would be at variance with the enumeration 

in this text,—“ Of the twelve sons of men whom Manu sprung from 
the self-existent has named &c.”;—or even were such son admitted 
as he is not classed in the series of heirs, (the wife and the rest,) he 
could not participate in a share: and the connection of sapinda, not 
being possibly implied to forbid it would be unmeaning. Therefore, 
that text regards only the son: since it propounds participation in a 


share, 


21. Now of the text in question this is the meaning. ‘For 
Explanation of the sake of religious merit’,—(that is, for the sake of 
Devala’s text. acquiring religious merit obviating the exclusion of 
; the man himself from heaven,) after being adopted 
‘like the real son, —(that is as substitutes for the same ;) by the adop- 
ter,‘ under the family name of each respectively’—(that is, even 
under a family name, different with reference to the natural father,) 
sons who arereared: in these merely participation alone in the heri- 
tage and [the oblation of] the funeral cake of the adopter vests : not 
connection as sapinda. Therefore, it is established that in the text in 
question the connection of theson given as sapinda to the adopter is 
not declared ; but on the contrary his connection as such extending 
to the seventh degree inclusive to the family alone of the natural father. 


22. But does it not follow on account of proximity, that sons 
Opponent’s mentioned in the plural number required by the re- 
argument, that petition of < tat,’ are designated by that pronoun, not 
sons are alluded on account of remoteness, the adopting party becom- 
to by the pronoun ing possessed of male issue ; for,—it would be impro- 
in Devala’s text. per to apply to such, whose plurality is dubious, the 
repetition :—the pronoun, ‘tat’ designating (as it were) a person not 


RAE STL, 


ANNOTATIONS. 


22, Required by the repetition of ‘tat.’] This pronoun is repeated to denote that 
the reference to the object is made distributively it follows, therefore that the object 
must be in the plural, 
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immediately obvious, cannot bear an import in the sense of ‘ atma’ 
(self) :—and the possessive pronoun ‘sva’ (own) denoting the person 
immediately obvious, only would have been proper. : 


23. Should this be alleged: we assert the contrary. According 
‘Refute i to the.maxim,—“ The application of pronouns is to 
the object presented to the mind,’—the adopting 
party is indicated by the pronoun ‘tat’ (‘of each, &c.’). For the being the 
object presented to the mind, depends on being principal: and the 
being principal, proceeds from being the object to be perfected, or from 
relation to the effect. Now the father is principal by reason of being 
the object to whom accrues the effect consisting of heaven, which in 
virtue of such text as,—“ by a son he conquers worlds, &c.”—is to be 
produced by an act, the instrument of which is a son: and because by 
thoroughly considering this and other texts,—“ the rites for the father 
consisting of oblations of food, and libations of water to be performed 
by the son, &c”—it appears the father is the object to be perfected as 
such by rites of oblation of food and so forth, the agent of which is 
the son. 


24. Thus. “He mixes coagulated milk (dadhi) in boiled milk: 

And analogous that is a curd of two-milk whey (&miksh&), an obla- 
reasoning from tion for the Vaicvadeva set of divinities.” It being 
the Mimaéns4 settled, that the curd here alluded to by reason of 
cited. being formed of mingled coagulated milk and milk, 
is an altered mode of what was intended to be offered: should it 
be alleged by the opponent that the coagulated milk is what is altered ; 
since that alone designated by the pronoun ‘that, (for, the coagulated 
milk mentioned in the accusative case, is principal by reason of the 
milk mentioned in the locative being secondary,) refers to the divi- 
nities :—“1t is thus demonstrated by the supporter of the right opinion, 
that the milk is-what is altered. As the milk is pervaded by the 
coagulated milk, although the object [of the verb ‘ mixes’], by reason 
of this consequent result of the import of the passage,—(‘he perfects 


ANNOTATIONS. 


Not on account of remoteness, the adopting party.] In Devala’s text, though not 
expressed, the adopting party is understood as the agent to the verb in immediate con- 
struction with ‘are reared,’ in the passive voice: and is consequently more remote 
than ‘sons,’ from the phrase ‘ tat-tat-gotrena.’ 


To such whose plurality is dubious.] The agent of the verb ‘rear’ not being ex- 
pressed : its plurality or otherwise is not certain. 


24, He mixes coagulated milk (dadh) in boiled mle) The author alludes to and 
enlarges ona portion of the 9th topic of the 1st section of the 4th book of Jaimini’s 
Mim&ns& In the Vedas, this passage occurs. ‘ He mixes coagulated milk, (dadhi) in 
boiled milk, that is a curd of two-milk whey (4miksh&), an oblation for the Vaigvadeva 
set of divinities, and whey for horses [on particular ceremonies.”] In the part of the 
Mimansa specified, it is proposed for a discussion whether the curd and whey, viz. the 
grumous and serous parts of this compound are collectively the object of the act or 
only the curd. Since both are equally produced by the act of admixing the coagulated 
milk. The first supposition might be inferred: it is however thus demonstrated, that 
the curd, formed as mentioned is the object proposed by the act, and that the whey is 
incidentally or subordinately produced, The curd it is urged is no other than the ~“'~ 
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milk by coagulated milk,’) the milk alone is principal. Therefore, this 
only designated by the pronoun ‘that,’ relates to the divinities. Ama- 
logous to this, in the case in point also, it is correct to say, that since 
the father is principal, by being the object to be perfected, he only is 
designated by the pronoun ‘tat,’ 


A rgument 23. But should it be objected, if the son given, 
against the posi bear not the relation of sapinda to the family of the 
tion, that the adoptive father; why should not his marriage take 
adopted is not re- place therein? Excellent! we reply,—on account of his 


were ae don oe belonging to the same general family. — 


refuted. 


26. Then his marriage might take place with the offspring of the 
adopter’s sister and so forth, for connection by identity 
_ Farther objec- offamily and that of sapinda are wanting: nor do we 
tion of opponent. at present find any text prohibitory of this. On the 
contrary, there are passages in favour of it such as, “ Let not any one 
marry the daughter of that person, who taught him the savitri incanta- 
tion: but marriage in the general or also in the peculiar family of that 
erson, does not however occasion an offence.” Yet, this is not an 
intended consequence: for, itis at variance with the universal practice 
of good persons, uninfringed, and by holy writ unforbidden. Therefore, 
what reason is there against marriage in such instance. 


ANNOTATIONS. 
itself to which the coagulated milk is admixed, as is argued,—Ist, from the use of the 
pronoun ‘ that’ which indicates the boiled milk, for that is principal,—2d, from the 
import of a preceding portion of the Vedas referring to the oblation of curd produced 
by the process in question, which recites, ‘ consume this milk,”—3d, from the analogy 
of taste, the curd and milk both being swect: whereas the whey is sour. 


96. ‘Savitri’ incantation.] This (otherwise called the Gayatri,) is a verse of the 
Vedas, the mental recitation of which is an essential part of the daily observances en- 
joined the Brahman to whom, when invested with the characteristic thread, it is taught 
with an injunction of secrecy.—For the insertion here of this mystical verse, the curious 
reader is indebted to Ram Mohan Ray, an enlightened Hind& distinguished by learning, 
but still more by the liberality of his sentiments, well evinced in the different publica- 
tions which have emanated from his pen.—The text: of the Savitri runs thus : 

Om! Bhur-bhavah-svah ! 

Tat-savitur-varenyam bhargo devasya dhimahi dhiyo yo nah prachodayat. 


This may be translated,—‘Glory to the Almighty in his triple character of the 
preserver, the destroyer and creator :—to theearth, sky and heavens—We contemplate 
that desirable light of the resplendent sun, who directs our intellects.” 


On this Ram Mohan Ray, makes the following comment founded on interpretative 
passages from the Vedas, Manu and Yajfiavalkya,—‘ Om! This mvstical word is com- 
osed of the letters 2, and m, and is the emblem of God the author (as respectively 
intimated by those three letters) of preservation, destruction aud creation.—Those 
letters likewise express that with respect to sentient wae he rules the states of wak- 
ing, dreaming and sound sleeping.—This word is called the Pranava or hich praise.-~ 
* Bhar-bhavah-svah’—These words signify the earth, sky and heavens.—This is called 
the vyahriti, or universe, or all comprehending-—These (the pranava and vyahriti) are 
oe to the Gayatri, to make it complete. The three combined imply that,—-we con- 
emplate God, the author of preservation, creation and destruction,—the support of 
sentient beings, in the states of waking, dreaming and sleeping,—who comprehends the 
universe,—and is that desirable inherent light of the resplendent sun; that, as our in- 
aire et directs our understandings towards righteousness,—or in short, that God 
1S all in all,” 
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27. On this subject, it is replied by a certain author. “She who 

A reply to is not connected, as sapinda, to his mother and father, 
whichbyacertaia (pitus) and not belonging to the general family 
aathor, isrecited. of either, is approved amongst twice-born men, for 
espousal and connubial intercourse."* As for the mentioning ‘a 
female not connected as sapinda to the father, in this text of Manu, in 
which [if the son of the body were regarded,| it should have been ex- 
pressed,—‘ not connected as sapinda to himself’—that is only, to 
declare, that the marriage of an adopted son, must not take place with 
a@ woman connected, as sapinda, to the adoptive father: otherwise, the 
marriage of a bridegroom, the eighth in descent from the common 
ancestor, (his kindred being through his father) with a bride, the sixth 
from such ancestor, (her descent being through her mother) might not 
take place: for being related as sapinda, to the father of the bride- 
groom, her non-connection as such is wanting. But what was required, 
would not thus result: for, it would be at variance with the practice 
of good persons, and texts of every code of law; such as: “ Beyond the 
fifth and seventh degrees, on the mother’s side, and the father’s side, 
respectively, (matritah-pitritas-tatha) [the relation of sapinda, ceases].” 
Nor can it be alleged, that this objection is equally applicable to the 
adopted son also; since it follows, such son, the eighth, and a damsel, 
the sixth, in degree, by reason of her being related, as sapinda, to his 


ANNOTATIONS. 


27. Otherwise]. That is supposing that the real legitimate son were referred to, 
and not the adopted son. 


Her descent being through her mother]. A restriction to this effect, was neces- 
sary: for, ifa female did not intervene between the proposed bride and ancestor common 
to her, and the bridegroom, they would belong to the same general family, and their 
marriage consequently illegal, as will appear from the following note. 


Such as: “ Beyond the fifth, &e.] The passage here cited is from Y4jfiavalkya. 
The following is a translation of, the text where it occurs, and those immediately pre- 
ceding and following: ‘‘ Having given a present to his preceptor, he should perform 
the ablution [prescribed for the conclusion of studentship]: Having completed a 
Veda, or the acts of merit, called ‘ vrata :’ or both; persevering in holiness, let him 
marry a peifect woman : one not previously married or deflowered: beautiful : unre- 
lated to him as sapinda: his junior: free from disease: having a brother: born in a 
family not followmg the same Kishis (or patriarchal saints). Beyond the fifth and 
seventh degrees, on the mother’s side, and the father’s side, respectively, [the relation 
of sapinda ceases]. From an illustrious race of BrAbmanas well versed in holy writ, of 
which ten ancestors are known, | the bride must be taken], but. not from one affected by 
an infectious disorder, though free from reproach.” Jn the Mité&kshar& the following 
comment on the quoted part of these stanzas occurs. ‘*‘ On the mother’s side (matritah), 
-—thatis,—in the line of the mother, after the fifth degree. ‘ Qa the father’s side’— 
that is,—in the line of the father, after the seventh degree,-—‘ the relation of sapinda, 
ceases’ as is understood ; and this term ‘ sapinia’, though on the force of kindred, ap- 
plying to every degree, refers only to those restricted : analogous to the words, ‘ nirm- 
mathya’ ‘ pankuja’ and the like.f Accordingly, there are six sapindas in ascent, the 
futher, and the rest: and six in descent, the son, and the rest, and the man himself, is 








* Manu 3, 5. 


{ Of these words, the first is used to denote fire produced by friction on the actual, 
oceasion of being required for a sacrifice : the second, to signify the lotos: they de 
not, a8 might be supposed from their etymology, signify respectively any fire kindled 
by friction, and any aquatic plant, (v. Mimans& of Jaimini) 1, 4. 10. | 
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father, may notintermarry. For, under this text, subsequently recited 
“ the relation of sapinilas ceases with the seventh person,* Q&ec. &c.”) 
the father of the adopted son, the seventh in descent, not being related- 
as sapinda, to the common ancestor,—by reason of the bride, the sixth: 
in descent, consequently not being so connected to him,—such bride, the: 
sixth, and the father of the bridegroom, the seventh, are not mutually 
connected as sapindas: as has been already declared. Therefore, there 
is nO inconsistency in alleging that this text even is decisive of the re- 
lation of the adopted son as sapinda [to the daughter of his adoptive. 
father’s sister and so forth].” ! 
28. This is very erroneously stated: for, either of these alterna- 
This reply re- tives, [one of which under the foregoing construction 
Suted as very must be assumed] is admissible. Accordingly, is the 
erroneous. text in question decisive of the relation of sapinda, of 
an adopted son only; or, of both the adopted son, and the real legiti- 
mate son? The first. proposition is not correct : the text may, in two 
ways relate to the son-given ; either from such son being the subject 
treated on, or the text having the same meaning with a special text 
conclusive of the adopted son’s relation as sapinda. Now, in this case, 
there is not either of these two causes, since they do not appear. Be- 
sides, did the text in question intend the adopted son, the term ‘father’ 
by a secondary import, would mean the adopting father ; and that is 
not intended ; for, it would be at variance with the rule of logic, “ In 
a precept, the sense of a term is not secondary.” Nor, also is the 
second position accurate, since it is forbidden to attach both senses to 
the word ‘father.’ Nor is there as in this instance,—“ There are fish 
and a cow-house in the Ganges’—any proof, arguing the implied intent 
of a secondary sense. Therefore the text in question is relative alone 
to the son of the body : for conception and so forth are the subjects 
treated on, and it is declaratory of the same effect, as this and other 
texts : “Beyond the fifth and seventh degree, &c.” 


29. Neither can the objection iLgieits be alleged,—viz. that, if 

the text regard the real legitimate son, it would follow, 

Tt SUSE! tls's beiegroom tbs sights, Som the somsan an 
that the text of cestor, and a bride the sixth, might not intermarry, 
Manu cited does on account of her non-connection to his father, as 
tee aie a sapinda being wanting. For, that 1s no real objection 
<cnded ina nis. {fom its being founded in a mistake of the ablative 


founded i is- i 
i ed ina mis case, (pituh) for the genitive [inflected the same] 





ANNOTATIONS. 
the seventh. Should the line diverge, the enumeration should be made until the 
seventh degree, commencing from whence the direction of the line varies. This is ap-. 
“ ** to every case.” 

' ° 28. Asin this instance,—* there are fish and a cow-house in the Ganges.” ] Here 
the word ‘Ganges’ in its primary sense obviously signifies the river, so called, in which 
the fish exist, and in a secondary sense, the bank, on which the cow-house stands, 

‘99. The ablative case is rendered certain by this text of eeatama): The word 
‘ bandhubhyah’ occurring in the phrases ‘ pitri-bandhubbyah,’ and ‘ matri-bandhubhyah’ 
ean only be the fifth or ablative case. ‘ 


60, 
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te fiavalkya, Accordingly, in this sentence “métritah pitritas-tatha” 

a ; (‘on the mother’s side, and father’s side, res ctively’)— 
autama. the grammatical affix ‘tasil’ conclusive of the case 

the ablative, is used by the chief of saints. Should a doubt arise 

this affix also, being used as the inflection of every [oblique] ce... 

the ablative is rendered certain by this text of Gautama,— With ___ 

kinsmen on the side of the father, (pitri-bandhubhyah) (viz. of 

the procreator) beyond the seventh degree, and with those on ‘the 

mother’s side (m&tri-bandhubhyah) beyond the fifth, &. Thus, that 

noticed is not any satisfactory reply, another must be declared. 


30. This others have propounded—*“ Sages declare these eleven 
sons (the son of the wife and the rest,) as specified to 
be substitutes for a son ; for, the obsequies would fail.”* 
Since in this text, the son of the wife and the rest, are 
declared to be substitutes for the real son: by the maxim of logic,— 
‘the substitute possesses his virtue,—the whole virtue of the legitimate 
son being inferred in them, the exception [from marriage with them] 
of a female sapinda of the adoptive father must follow.’ 


Another reply 
propounded, 


31. This is not accurate: for, as the representation of the relation 
of sapinda forbidden by this passage—“ the relation 
Andrefuted. of sapinda is not included”—would be impossible : 
that not being obtained the exception of such female could not take 
place. Hence it is disproved that the exception [from marriage] of 
the female sapinda of the adoptive father is established from the re- 
presentation of the virtue of the real legitimate son [existing in the 
substitute] by reason of the name of‘son’. For, analogous to the case 
exemplified in the passage,—“ an animal being the object he performs 
not these two [rites.”],—the representation of the relation of sapinda 
which.is forbidden being impossible, the exception could not subsist. 


32. Therefore, not being otherwise inferrible, the relation of 
Correct solutj. | 8#Pinda’ in the peculiar family (kula) of the adopt- 
on of the question ¢f a8 founded only on express texts of law must be 
in 26. admitted. This is declared. Relation of sapinda is 
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31. “ An animal, &c. &c.”] Allusion seems to be made to the 2nd topic of the lst 
chapter of the 12th book of Jaimini’s Mimansa, or perhaps to the 2d topic, 8th chaptec 
of ie 10th book of the same work.—Whatever may be the object to be offered, gena- 
rally speaking, in sacrifices the same rules are observed, and essentials necessary. It 
is however provided in the Vedas by the sentence quoted, that where an animal is the 
offering, the two ‘Ajya-bh4ga’ sacraments are not to be performed, this term denotes a 
rite, where clarified butter (ajya) is presented, and is applied more particularly to two 
ceremonials of asacrifice where that article is presented, with recitation of two pre- 
scribed mantras or incantations. By the passage in question, the performance of these 
two ceremonials, in the case of the oblation of an animal being interdicted in alluding 
to such a sacrifice, there would be no occasion to except the ceremonials in question ; 
for, in such case their non-performance being especially provided for, there woud be no 
ground for inferring their observance. Ry 


* Manu, 9, 10. a 
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The relation as 
sapinda of the ad- 
opted to the ad- 
opter’s family is 
founded only on 
express texts. 

Hemadri pro- 
pounds it as ex- 
rape. only to 
three degrees. 


33. And 
lso Karsh. 


l 


sons witb one. 


of two descriptions ;—threugh consanguinity 

nection by a funeral oblation. Of these the relation as 
sapinda arising from consanguinity, being obviously 
barred in the case of the adopted son,—Heméadni, 
(after having declared that relation as arising alone 
from connection by a funeral oblation, and consangui- 
nity) has determined the relation of sapinda of sons 
given, and the rest in the family of the adoptive father 
as extending only tothe third degree. 


so also Karshn4jini—‘*‘ As many as there may be degrees 


of forefathers : with so many their own forefathers, 
let sons given and the rest associate the deceased : 
in order their sons with two forefathers, their grand- 
This is general : the fourth decree is excluded: there- 


fore this is [a relation of sapinda] extending to three degrees.” 


34. This is the meaning of the text.—According as the deceased 


Exposition of 


adoptive fathers may be sons legitimate, adopted abso- 


his text: of the lutely or of two fathers; as many as there may be 
first part. degrees of forefathers,—three or six ;—(that is, in the 
first of these cases, three,—viz. the natural father, grandfather and 
great-grandfather [of the deceased],—in the second, three—viz., the 
adoptive father, grandfather and great-grandfather,—in the third 
three ;—the adoptive father and other two,—and three,—the natural 
father and other two,—) with so many not exceeding six, [as the case 
may be,] let sons given, and the rest associate their acquired fathers, 


35. The epithet “ their own” is used for the purpose of suggest- 


Force of the 
epithet ‘their 
own,’ and reason 
of subjoining the 
part commeneing 
In order their 
gous, &c.” 


ing that all these as many as three or six, (as the case 
may be) who are forefathers of the adoptive father 
are divine objects, contemplated in the ceremony of 
‘sapindi-karana’, performed for the adopted son, by 
his own son. And hence it being deduced, that the 
forefathers of the adopter are in fact divine objects in 


the ceremony of ‘sapindi-karana’ performed tor the 
adopted son: the author propounds a distinction; “In order their sons 
with two [forefathers]’—that is with two of three, and four of six.— 


ANNOTATIONS. 

35. All these, &c. &c.] The great-grandfather of the adopter, in the line of his 
matural father, and (if he be son of two fathers,) lis great-grandfather in the line of 
his adoptive father would not be ineluded in a set of three ancestors, to each of whom, 
at the sapinii-karana for the adopted son, to be performed by his son, an oblation of 
food and so ferth, (as specified in the preceding note) is to be conseerated; uuless 
any of thenearer ancestors survived such adopted son. But either of these great-grand- 
fathers would be contemplated amongst the remoter sncestors, denominated ‘ lepa-phak,’ 
to ‘whom are offered the wipings of the oblatious of food. 


Phe ceremony of ‘ sapin li-karana’] or rite of associating the deceased with the 
manes of departed ancestors: it should strictly take place on the anniversary of the day 
of desth, but is more usually performed atthe funeral repast of the 13th day from the 
decease : previous to its pérformance the deceased is nut denominated a ‘pitci’ or de- 
parted ancestor, Thisrite consisis in the following ceremonials. Four vessels called 

each of two leaves are prepared, These are filled with water for the © 
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‘On this principle let the grandsons of the adopted son perform the 
‘sapindi-karana’ for their own father, with.one (the father of thy ~*~ 
ter, from amongst three forefathers of the adopter of their own _ 

father: or in the case of [such adopter] being sons of two fathers, __. 
both grandfathers of their own grandfathers. The author points out 


this rule in respect to the adopted son and his issue likewise. 


86. ‘This is general :—that is, this ceremony of 
‘sapindi-karana, where the adopted son, and his son 
also are sons of two fathers must be equally perform- 
ed [by their descendants] with both sets of forefathers. 


Import of the | 
ntence ‘this is 


37. But,if this is the case: the are Sa rely a his own 
father, the grandson of the adopted son being per- 
eeu formed by fhe great-grandson .of that Swen etl 
is excluded’ why these three,—the son of the adopted, the adopted, and 
subjoned. the adopter,—no alliance by a funeral oblation with 
the three forefathers of the adopter would exist ; as not one of them 
even is included. Accordingly, the author adds,—“ the fourth degree 
is excluded.” The meaning is,—when any person may perform for 
his own father, the ‘ sapindi-karana, he should do it with three, the 
father and other two ancestors of deceased, not with the fourth. 


38. But in the instance of the real legitimate son is not thusthe 

cae reason for Performance of the sapindi-karana [for his father] with 
subjoining, and three forefathers only, established by holy writ? 
the import of the Being established then by this alone, for what pur- 
concluding part pose is the inconvenience of introducing another ex- 
oe ore this ‘press text [to declare it] ? Anticipating this objection 
the author subjoins: “ Therefore this,” of adopted sons 
is a relation of sapindas extending only to the third degree being pro- 
ductive of uncleanness and disability of marriage, and consisting in 
connection by funeral oblations. It is not such relation including the 
seventh degree, declared in the subjoined passage from the Matsya- 
pur4na: for this being of a general nature is excepted by the special 
rule [in the case in point]—“ The fourth in degree, and the rest are 
partakers of the wipings [of the oblations]. The father and the rest 
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scented wood, flowers, sessamum seed, and consecrated severally to the deceased, and 
thiee nearest departed ancestors on the father’s side. The contents of that consecrated 
to the deceased with the exception of a small part is poured out in equal portions into the 
other three, with recitation of the two prayers commencing “Ye samanya, &c.” Then 
the observances of the ekodishta and parvana rites, with the variations necessary 
take place, the same prayers being recited :—that is,—those of the former rite are per- 
formed in honour of the deceased, and those of the latter in honour of the three ancestors 
abovementioned. Of the four funeral cakes which would be thus offered severally to 
the deceased, and the three ancestors in question, that consecrated to the deceased is 
divided into three parts, one of which is admixed with each of the other three cakes, 
It is from this that the ceremony takes itsname. The portion of the contents of the 
* pul’ consecrated to the deceased, which is reserved, is for the purpose of being prer 
sented to deceased, amongst the other articles, the oblation of which is part of ~~ 
ekodishfa rite required to be performed in his honor, For a description of the = 

and parvana rites, v. supra. note to § 72 of Sect. LV, 


are participant of the oblation. The seventh in descent is the giver of 
the oblation. Of these the relation of sapinda extends to the seventh 


p Pear orem 


39. Intending merely this, it is said by the author of the San- 
Theauthorof gtaha. “The relation as sapinda of adopted sons, 
the Sangrahacon- extends to three degrees in the family of the natural 
firms, father : and like that,in the family of the adopter. 
This is a rule oflaw.” The mention here of relation as sapinda in both 
families, is with reference to the son of two fathers, for, it has been 
shewn that the ceremony ‘sapindi-karana’ for such son, is performed 
with two sets of three forefathers. Of the absotutely adopted son, the 
relation of sapinda in the family of the adopter, consisting in connection 
by funeral adoptions extends to three degrees: in the family of the 
natural father, arising only from consanguinity, it extends to seven 
degrees. To enlarge would be useless. 


40. “ Like this, the general family”]. ‘Like this,—analogous to 
Explanation of the relationship as sapinda the general family likewise 

‘ apy of Vrihat [Of sons given and the rest,]is that of the natural 
Manu’stext,cited father who contributes the seed ; not only of the natural 
in §9, appositely father however, but also of the adopter. The general 
introduced. family of sons given and the rest, is that of him also, 
who is the adopter of such son given and so forth. By this the rela- 
tion of sapinda is shewn to vary from the general family. Thus, that 
relationship is in the line of the natural father only, not so the general 
family ; on the contrary, this is that of both [fathers] even. This 
likewise does not apply to the general adopted son: but is relative to 


the son of two fathers, a particular adopted son. 


41. Accordingly sons given and the rest, [who are sons of two 
Dvvémushys. fathers} are of two descriptions : Those absolutely 

| ya- 
anas areof two Sons of two fathers, and those incompletely so. Of 
aisberiphinas such these, those are named absolute ‘dvyamushy4yanas’ 
as are absolutely who are given in adoption with this stipulation,—‘this 
so and otherwise. ig son of us two’ (the natural father and adopter). The 
incomplete ‘dvy&mushy4yanas’ are those who are initiated by their 
natural father, in ceremonies ending with that of tonsure, and by the 
adoptive father in those commencing with the investiture of the charac- 
teristic thread, since they are initiated under the family names of both 
even, they are sons of two fathers but incompletely so. Should a child 
directly on being born be adopted ; as his initiation under both family 
names would be wanting, he would partake only of the family of the 


adopter. 

42. Intending all this, Saty4sh4dha says,—* of absolute ‘dvy4- 
Satyash4dha mushy4yanas’ of both &.” By this compendious rule, 
dada the same Baving declared the connection of absolute dvy4mush- 
—Explonation of y4yanas to the patriarchal saints in both families, the 
anaphorism ofhis author by another aphorism commencing,—“ Of sons 
by Savarsavami. piven and the rest like the dvy4mushy4yana, &c.”— 
ordains the same connection with respect to those incompletely dvy4~ 


mushyfyanas, Now thisis thus explained by Savarasvfmi, “Treating 
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on dvyfmushyfyanas, the author mentions those incompletely. so, “Of 
sons given, &c.” Unto those only not to issue beyond, [does the con- 
nection to both families extend.] By the first only the initiatory rites’ 
[ending with tonsure are performed.] If by the adopter [the family of 
the adopted] is that of the latter: on account of priority. From this: 
alone [the same is the case] in respect toa descendant beyond. So 
also those, who are affiliated by a descendant of the same general 
family, (as for instance a nephew, by an uncle,) are of the adopter’s’ 
family only. 


43. The meaning of this explanatory passage is this—-He only’ 
Exposition of is connected to both families, who has been initiated 
the meaning of under both family names; not descendants beyond. 
this explanatory In reply to the question, as to the cause of connection 
Pansaee: to the family of the natural father, the author says’ 
“ By the first &c.” ‘The first’ ;—that is, the natural father : [the 
cause is,—] on account of the initiatory rites, being performed by him 
only.— Now the initiatory rites, [alluded to,! are those ending with 
tonsure : on account of this passage from the Kélika-purdna.* “Oh 
Lord of the earth, a son having been regularly initiated under the- 
family name, of his [natural] father, unto the ceremony of tonsure in- 
clusive, does not become the son of another man.” This has been 
already before explained. He does not become exclusively, the son 
of another : but, is a dvySmushyayana, or son of two fathers. 


44, Anticipating a question, as to what would be the case, were- 

_c same con. tHe initiation performed by the first; the author: 

tinued. adds,—“ If by the adopter &c.” If every initiatory 

rite from that on birth, or even those commencing 

with tonsure, be performed by the adopter only, the family [of the 

adopted] is of the latter,—that is——of the adopter only. For this, a 

reason is subjoined :—“ on account of priority”’—meaning,—from pre- 
cedence in the performance of initiation. 


45. The author declares the family (required to be known,) in 
the instance of the issue of the dvy&mushy4yana, 
and that of the [absolutely] adopted son :—* from this 
alone”—from the initiation taking place under the 
family name only of the adopter in both instances even his, is the 
family of the descendants beyond. 


ano same con- 
tinued, 


46. The author alludes to the adoption of one belonging to the 

The same con- SMe general family,—* so also, &c.” That is,—if the 
cluded. natural and adoptive fathers belong even to the same 
general family, the distinctive appellations are fixed 

te eo adopter only for the adoption, and initiation are performed 
y him, ‘ 


* V, Supra Sect. LV. § 22. 
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47. The text, (“Agiven son must never claim the family 


A text of Manu, 
barring the rela- 
tion of the son 

iven to the 
amily of the natu- 
ralfuther does not 
refer to the son of 
two fathers, on 
account of a text 
of Panijata. 


estate of his natural father, &c.*) must be considered 
applicable to the case where every initiatory rite, from 
that of birth is performed by the adopter only: but 
the son given, and the rest who are absolute dvy&- 
mushy4yanas, belongs to both families; on account of 
this passage of Parijata ;—“Sons given, purchased and 
the rest who are sons of two fathers, may not marry 
in either family even : as was the case of Sringa and 
Saisira.”+ ‘In either family’—in the family of the 


natural father, and in that of adopter. 


48. With respect to the sons given, and the rest being sons of 


Whose text, 
that in § 42, and 
the one here no- 
ticed, prove that 
adopied sons may 
be sons of two 
fathers. 


two fathers, this text and that of Satyash4dha, com- 
mencing (“ of absolute’ “dvyamushyayanas”) are 
authority. With the same intent itis declared also 
in the Pravara-manjari :” “ For the most part sons 
given purchased and made the son of the appointec 
daughter and so forth belong to both general families 
with connection to the patriarchal saints of each.” 


From this alone on the occasion of the marriage of those, appertaining 
to two families both families with each of which their connection to 
the patriarchal saints, is involved must be avoided. 


49. The c&khé or peculiar branch of the Vedas is that of the 


The ‘ cakha’ is 
that of the adop- 
ter: as shewn by 
Vasishtha, 

_ Explanation of 
expression 


his 
‘sva-c4kh4-bhak. 


oak 


adopteronly. Vasishtha declares so: —“ Sprung from 
one following a different ‘gdkh@ (or branch of the 
Vedas) the given son cven when invested with the 
characteristic thread, under the family name of [the 
man| himself, according to the form prescribed by his 
peculiar “ c4kh&” becomes participant of the duties of 
such cakha ; (sva-cékh4-bhak”). That duty in which 


his Sarees (that isthe adopter’s) c4kh4 prevails, is a duty of such 
4; in this he shares or is “ participant &c.” Such rite only 


which is prescribed by the ¢4kh4, of the adopter must be performed by 
him. This is the meaning. 


The maternal 
grandsires of ad- 
opted sons are in 
the line of their 
adoptive mothers. 


50. The forefathers of the adoptive mother 
only are also the maternal grandsires of sons given, 
and the rest: for, the rule regarding the paternal, is 
equa. applicable to the maternal grandsires [of 
adopted sons]. 


51. As for what is said by Hem&dri that the precept enjoining 


- A passage of 
Hemadri to the 
contrary effect, 
refuted. 


the performance ofa funeral repast in honor of the 
maternal grand-father, refers to the natural maternal 
grandfather ; that is inaccurate: for it is at variance 
with the passage— of him who has given away his 


son, the obsequies fail.”t Nor is the capacity of the maternal grand- 
sires as givers wanting : for by reason of their affording their assent 
to the gift (as appears from this passage—“ having convened his kin- 


* 9149, { V. supra note to Sect. 1 § 31. t 9, 142 
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dred, &.”)—they also’are parties to the same. Besides, by this pass- 
age—-“ the funeral cake follows the family and estate’*—the family 
and estate are: declared to be the cause of performing the funeral re- 
past ; and the estate of the maternal grandfather also like that of 
the father lapses from the son given. His incapacity to perform a 
funeral repast in honor of his original maternal grandfather is pro- 
perly declared. 


52. Accordingly, Hemédri himself, from not being satisfied with 
Hemidri too that [just stated], has advanced the other position : 


has elsewhere ad- “Jn the same manner as for the secondary father, a 
vanced the other funeral repast must be performed in honor of the scon- 
position. dari maternal grandfather and the rest.” 


58. And this even is proper. The adopted son as Feeatey 

“tes for the real legitimate son, being the agent of rites per- 
ao by formed by a legitimate son, it follows that he is the 
several argu- performer of funeral repasts, the objects of which are 
ments. the manes in honor of whom a legitimate son perfornis 
such repasts. For :—without difference, relation to the father and 
other sires of the adopter obtains; in the same manner as relation to 
the general family the cékh4, the family-deity and family-rules of that 
person :—the term ‘ son’ is used without restriction in these and other 
passages ;—“ Fathers desire sons.” “The son who shall go to Gaya, &c.” : 
—and further: if the adoptive mother be espoused according to the 
forms of marriage of the Asuras, and the rest, by reason of the father 
only of such acquired mother, being the maternal grandfather to be 
contemplated in the ceremony of sapinda-karana propounded in texts 
similar to the subjoined ; it is proper that his manes should be con- 
secrated in a separate funeral repast. “ At the close of the year by sons, 
the father must be associated with the paternal grandfather: the 
mother must be associated with the maternal grandfather. Thus saith 
the illustrious Yama,” 


Aeatiuethe -<- ~O% Accordingly sons given and the rest do not 
adopted son does cur the guilt of a ‘parivitri’ and the like: for a text 
not incur the of of Gautama recites ;—‘ By marriage and the establish- 
fence of parive- ing a consecrated fire, the offence of ‘ parivedana’ does 
ear as declared yt attach to a half brother, a son, given and the son 

y Gautama. . 9 : 
, of a paternal uncle likewise. 


-ANNOTATIONS. 


53. Of the Asuras and the rest.] That is,—of the Gandharvas: of the Rak. 
shasas ; and of the Pisachas. Where she espoused, in either of the four superior forms 
of marriage,—viz. thse of—Brahma,—the Devas,—the Rishis—and the rajipatis— 
at the ceremony of Sapinds-karana performed for her, she would be associated with the 
paternal grandmother and so forth, and not with the maternal grandfather and the rest. 


54. The guilt of a parivitri] or offence of parivedana; this consists ina youn 
brother marrying before his elder, or establishing a consecrated fire, while the i 
may not have done the same, . 


LAW-BOOKS. 


55. ‘Toa half brother.] On the marriage ‘and so forth of either 
- of two brothers by different mothers, the offence deno- 
Ape ge of minated ‘parivedana’ is not incurred. This is the 
aaa meaning. ‘A son given’] It is meant,—that although 
there he an elder brother inthe family of the natural father, the adopt- 
ed son is not (should he marry and so forth,) a ‘ parivitri ; nor also by 
such previous marriage and the like of the younger, is the elder a 
parivitta or person passively implicated in the criminal acts alluded to. 
‘The son of a paternal uncle] On the marriage and so forth of the 
‘kshetraja, son of a brother begotten [on his wife] by her brother-in- 
law or on the same of the legitimate son of such brother-in-law, the 
guilt of being a parivitta parivitri and the like, is not incurred by such 
son of the brother-in-law or such ‘ kshetraja’ son respectively. This is 
the meaning. 


56. ‘The son of a paternal uncle’ in the general sense of the terms 

ox. i8 not meant: for one adopted is suggested by the ex- 

coos wu son Pression ‘a son-given ;’ and by reason of there being no 

of a paternal un- grounds for supposing an unadopted [nephew to be 

cle, doesnotrefer referred to] (as the prohibition [against previous mar- 

fo the mere ne- riage, and so forth,] does not apply to him,) there can 
Pee be no rule for exempting him from the same. 


57. Nor must it be argued that from the particular authority in 
oh question, the filial relation of a brother’s son though 
f eeuonte unadopted is established; for this is obviated by the 
ae several objections before stated :* viz. by, where of ten 
brothers five were without male issue, and five had each ten sons, it 
would result that the brothers destitute of male offspring would 
severally have fifty sons ; and it would follow that the fifty sons would 
pach have ten fathers. Therefore the interpretation given only is 
accurate. 


ANNOTATIONS. 


57. Nor must it be argued, &c.] The offence of parivedana, is incurred by those 
bearing a mutual fraternal relation. The text of Gautama exempts those specified from 
the operation of this rule. If his expression ‘son of the paternal uncle,’ be considered to 
refer to the mere nephew, there would be room to suppose that a nephew though un- 
adopted bore filial relation to his uncle. 








* V. Supra, Sect. 2 § 63. 


{ In this place the following passage is contained as part of the text, in some MSS. 
though omitted in most: “Also the articles presented at the funeral repast, in 
honor of a kinsman of the adopter, are not to be given to the adopted, nor the articles 
presented at a funeral repast for a kinsman of the adoptive, or natural father, to the soh 
of two fathers : on account of this text, cited by Hemadri and Parijata ;—“ He should 
not cause to be given toa near or distant kinsman, the oblation at a funeral repast ; in 
the’same manner he should not present with food at the funeral repast of hig father, 
one having the same set.of patriarchal saints.’ The ‘ oblation at a funeral repast’ is 
what is offered on that occasion.”—This passage may accurately belong to this section 
tye3.ing on the rules relative to the adoptive son. 
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SECTION VII. 





legitimate daughter, there may be the different substitutes, 


responding with those for the son. 


1, As on defect of the legitimate son, so on defect of a legitimate 


For the legiti- 
mate daughter, 
there may be sub- 
stitutes as for the 
legitimate son. 

Reason. 


daughter likewise, daughters of the wife and the rest 
are substitutes on account of the rule of logic, “ on 
defect of the principal a substitute, &c.” Now she is 
principal by reason of her being the means of comple- 
tion in the precept enjoying gift and so forth, Anda 
daughter produced according to the precept directing 


conjugal intercourse at due season is such means ; in the same manner 
as rice and so forth acquired according.to the rules of acquisition are 
the completive means of a sacrifice. 


2. Accordingly it appears from the argument exemplified in the 


Issue, indiffer- 
ently male or fe- 
male is the object 
proposed to be 
produced, under 
therule regarding 
connubial inter- 
course. 


instance of the sacrifice at night, that progeny (praj&) 
only deduced from revealed law and indifferently male 
or female is liable to be produced under the positive 
precept regarding connubial intercourse at due season. 
contained in such passages as this commencing—* Let 
him approach in due season, &c.’—and inferred from 
these and other confirmatory passages ;—“ We (women 

obtain progeny from the approach of [our b Asbanda} 


at due season.” —“ They obtain progeny from approach at due season.” — 
For the etymology being thus ; praja, (progeny) from ‘ prajanayati’ 
(one who procreates), by the word prajaé a male or female being only 

ossessing generative powers is intended ; not one of the neuter gender: 
fe: such being produced from equality of the male and female seed is 
a monstrous production. 


3. Therefore should no issue (santati) such as is contemplated in 
From not hay- the passage following, be produced, descent to a region 
ing issuea person of horror is ordained.—* Not having read'the Vedas: 
sinks into hell. © not having produced issue : and not having perform- 
ed the various sacrifices, a regenerate man desiring absorption falls to 
a region of horror.” 


“4. What prolongs lineage, is ‘santati’ (issue) a synonyme of ‘praj&’ 


(offspring) ; for a passage of the kosha or voca 


fiancee e eae of Amara expresses: “ praj& stands for ‘ santati’ (issue): 
(issue) and‘apaty- and ‘jana’ (people).” Thus is explained the word * 
am’ (offspring) oc-  « anatya’ (offspring) occurring in the passage subjoined : 
eaaes coral on account of,—a text of Yaska which expresses,— 
from which it ap- “ ‘apatyam’ (offspring) that is, from whom there is ex+ 


pears these words 
intend achild of 
either sex. 


emption from falling into hell (apatana) : or throug: 
whom one falls not (patati) into hell ;’—and this. paas- 
age of the kosha—* The synonymes signifying ‘son’ are 


LAW-BOOKS. 


—atmajastanayah-sunuh-sutah-putrah : all these terms in the feminine 
signify a daughter. The terms ‘ apatyam’ and ‘tokam’ apply to the 
two sexes.” 


5. “For the sake of offspring (apatya) were women created : 


Passage cited in 
which ‘apatyam’ 
occurs. 


From a passage 
of Yaska, it ap- 
pears the word 
‘puman’ usually 
used in the sense 
of male may signi- 
fy a person pos- 
sessed of genera- 
tive power, male 
or female. 


woman is the soil; men, the sowers of the seed : to one 
possessed of seed must the soil be given; but one 
destitute thereof deserves not tHe soil.” 


6. “Here ‘puman (male) is ‘ purumf&n’ (com- 
prehending much): or its etymon, is the root puns 
(to cover, daub, &c.).”—Although by this passage from 
Yaska,the word pun (male) signifies one knowing 
much ;—still from this part of his passage in ques- 
tion—“ or its etymon, is the root puns (to cover 
&c.)’—it must be interpreted as signifying persons 
both male and female possessing the procreative 
faculty. : 


7. Accordingly Yaska has shewn by the following passage that 


Andin the same 
manner ‘ putra’ si- 
gnifies a child, 
male or female. 


the term ‘ putra’ there occurring signifies children 
of both sexes (mithuna). ‘“ That children male and 
female (mithuna) are heirs is declared by these 
two stanzas.—“ From my several limbs, thou art dis- 


tilled ; from my heart, thou art produced. Thou art indeed self, but 
denominated son (putra): mayst thou live an hundred years.*”—Manu 
descendant from the self-existent hath declared at the commencement 
of the world,— without distinction that wealth is that of children (putra) 
male and female (mithuna).” 


8. It must not be alleged that the term ‘ mithuna’f in the above 
passage intends the son and daughter-in-law ; for the 
text—* From my several limbs thou art distilled 
&e.’—would be impertinent ; and the exclusion of 
the daughter from inheritance according to the doctrine of some men- 
tioned in this passage would be incongruous. “ Not daughters :— 
thus some. [But by me] the male is recognized as an heir : the female 
as an heiress.” 


Objection 
obviated. 


9. As for the term ‘putra’ (son) used in this and similar texts : 
“Heaven awaits not one destitute of a son (putra) ;” 
that also even signifies both sexes. For it is declared 
by P4nini in the following rule to be a complex expres- 
shewn to meana gion (formed by the rejection of one term and = ie 
‘child ofeithersex. tion of the other) denoting son and daughter. “The 
‘expressions bhratri (brother) and ‘putra’ (son) are severally inclusive 


ANNOTATIONS. 
' -@ And the exclusion of the daughter from imberitance.| If Manu, by the term 
* mithuna’ did not intend children male and female ; but the son, and his wife, why in 
a corresponding passage of another Muni here subjoined, should mention be made of the 
exclusion of daughters, from inheritance according to the doctrine of some ? 


At ae A EC LE - gerete, 


* Of the Vedas. 


Theterm ‘ putra’ 
used in different 
passages cited, 





+ Literally a couple, a pair, 
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of sister and daughter.”* By this, is explained the term .‘ putra’ (son) 
in such texts also as,—“ By one destitute of a son, must a substitute 
forthe same always be made, &c.” 


Examples will 10. And, as conforming with this doctrine, the 
be cited indicating indication of the affiliation of a daughter, will be sub- 
theadoptionoft __. at declared.t : 


11. Accordingly it is said,—“ Equal to him, is the putrika-suta 
Passages cited °F daughter appointed to be son }”—“ as a son, SO does 
shewing the the daughter of a man, proceed from his several limbs, 
equality and anal- S§—and,—“ If by the inauspiciousness of destiny, a 
ogy betweensons daughter should not be born; then that must be pro- 
and daughters. pitiated by the observance of rites, such as repasts in 
honour of the deceased, on the first day of the dark fortnight ; in the 
same manner as the destiny for a son, by funeral repasts, and the like, 
on the fourth day of the same.” 


12. “Thus approaching let him beget a son.” As for what is sug- 
Acjaseapeeceus gested by this, that a son only is the object proposed 
ingly conflicting, to be produced in an act, the only means for complet- 
explained consis: ing which is the approaching : that is a recital of 
tently. ‘son,’ intended to shew the commencing act of one 
desirous of male issue ; the author having first determined a son,—one’ 
of the male and female children alluded to by the term progeny (praja), 
—to be the fruit of the essentials (guna) mentioned in the same passage. 


13. And these essentials in this and other texts, (thus, &c.”) are 
Essentialscausing @XPlained by the holy saint Manu and the rest to be, 
the production of on anight whose dateis an even number, predomi- 
male offspring, as nance of the virile seed; and passiveness of the woman: 


specified by differ- --the moon being in an auspicious mansion :—the 
ent authors. ceremony, ‘punsavana, —destiny and so forth. 
ANNOTATIONS. 


13. In this‘and other texts (‘thus &€c.,) Thetext of Yajiavalkya alluded to, is 
the following. ‘Thus approaching a passive woman, he should avoid the Magha and 
Mula constellations. The moon being in an auspicious mansion, let the man beget at 
once, a sou, eminent in qualities.” 

The ceremony ‘ punsavana’| A description of this ceremony and that denominat- 
ed Simantonnayana occurs in the following note subjoined by Mr. Colebrooke, in § 28 
chap. IX of his translation of Jimtta Vahana. “ The first of the ceremonies here 
named [viz. the Punsavana] is celebrated at the close of the third month of pregnancy. 
It consists of the following prayer, recited by the husband addressing bis pregnant wife, 
“ Male are Mitra and Varuna (the sun and the regent of sea:) male are the twin sons 
of Asvini. Male are fire and air: may the child in thy womb prove male.” The 
recital of this prayer is preceded by burnt offerings of clarified butter. The other 
ceremony mentioned should be performed in the fourth, sixth or eighth month of the 
pregnancy. The husband decorates his wife’s head with minium, ornaments, and other 
articles ; reciting divers prayers for a fortunate gestation.” ; oat 





* Panioi, 1.2.68, +f Vinfra§30&e. +t Yajiiayalkya.  § Vitihaspati, 
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It is explicitly propounded by Asvaléyana also, that in 
Asvalavana ™2*Tiage, a son and daughter are the fruit of particular 
cncehea ees essentials—“ Let the man take the thumb of the 
tials severally, Woman repeating the portion of the Vedas—I take 
conducive to the your hand for your prosperity ’—should he thus desire 
birth of male und may my children be born males only ;—[let him 
~~ "" T8- take|the fingers alone: ifhis desire be for female 
issue, the hand in the middle : ‘if both be desired, the 

hand in the middle, including the thumb.” 


His text illus- 15. By this is explained the passage—*“ On the 
ae a passage odd nights, daughters, &c.’* 
0 anu. 


16. Therefore, in the same manner as the son by reason of being 
the means of procuring heaven as the agentin the 
performance of the funeral repast and so forth, is 
principal ; thedaughter also being the same by reason of her being 
the means of accomplishing the precept enjoying gift, the funeral re- 
past, and so forth ; on defect of her a substitute is proper. 


17. “‘ Duhit& (daughter)—that is— duro-hita’ or ‘ dure-hité’ 
Yaskaandother Ome remotely benefiting ; [derived] like ‘dogch@’ (a 
authorities cited, milker).” By this analysis, Yaska shews that the 
shewing benefitto daughter benefits her father by means of her son also 
i: eke oe a —Manu likewise. “Now between the sons of his 
pees ough gon and of his daughter, there subsists in this world no 
difference : for even the son of a daughter deliverg him 
in the next like the son ofhis son.” And in the Mahabharata this 
speech of Gandhari. “This one daughter born after one hundred sons 
shall be mature. HenceI shall obtain words acquired by a daughter’s 
son.—This is my persuasion.”—In another authority also: Are daugh- 
ters also real legitimate children of their father and mother? Formerly 
one falling, being upheld by a daughter’s sons did ascend to heaven.” 
—‘ By a daughter's sons,—by the sons of Magchadhi of the description 
denominated ‘ kanina’ through funeral rites performed on the eighth 
lunar day and the like. 


Conclusion. 


From which if 18. Consequently on failure of the real legitimate 
is tobe concluded daughter, for the sake of obtaining the heaven procur- 
that on defect of ed by the daughter’s son, the constituting the kshetra- 
the real, a substi: jg and other adoptive daughters even substitutes is 


ANNOTATIONS. 


17. Datta, like dogdh& (a milker)] Duhita and dogdha are equally derived 
from the root ‘duh’ (to milk,) by the subjunction of the affix ‘ trich’ of which the 
* ch’ is servile—To form the first of these terms, the augment ‘ it’ is interposed, by 
the option allowed by a special rule: and in forming the second, such augment not 
being used by other special rules, certain permutations are undergone, by which the 
term dogdhd, is produced. 


* Manu 3. 48. 


tute daughter is 
to be adopted. 

Objection ob- 
viated. 


The inference 
that the sister-in- 
law might thus 
besubstituted for 
the wife as the 
brother-in-law is 
for the husband. 


20, This 
Obviated. 
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established. Nor is there any express passage of law 
as to there being a substitute for rice, [that it should 
be objected, that there is no express passage authoriz- 
ing a substitute daughter. | 


19. Ifthis is the case; then inthe same man* 
ner as on the death of the husband, the brother-in-law 
isa substitute; on the death of the wife the sister-in-law 
would be the same on account of her exact resemblance 
in point of consanguineal relation to the father-in-law, 
viz. her own father. ] 


objection if made is inaccurate. The designation of 
‘ Wife’ is not in consequence of ‘ consanguineal relation 
to the father-in-law, but from being the lawfully 


wedded spouse of the husband. Now, the sister-in-law is not such : 
where such essential exists in younger wives, in that case one [accord- 
ing to the order of age] may be the substitute for the eldest. Accord- 
ingly the chief of saints hath negatively declared this. ‘“ Another 
wife of equal class [with himself existing, he should not cause a re- 


ligious act to be performed [by one of inferior seas amongst several 


wives equal in 
rite.” 


21. 


Of the five sub- 
sidiary daughters, 
who bear relation 
by blood to one 
parent, Manu pro- 

ounds the pro- 
uction of the 
Kshetraja, des- 
cription ; a8 ap- 
pears from e x- 
planation of his 
text. 


class except the eldest, no other o 


iclates in a sacred 


Therefore it is established by reasoning even that these [the 


kshetraja and other secondary dau erat may be 
substitutes. Of these from amongst the following five 
subsidiary daughters, viz., the daughter of the wife 
that of hidden origin, the damsel’s daughter, and that 
of the twice-married woman, Manu himself has pro- 
pounded the production of the daughter of the wife ;— 
“on failure of issue [by the husband] the desired 
offspring may be procreated either by his brother or 
some other sapinda on the wife who has been duly 
authorized.”—It 1s meant by this that on failure of 
issue of both sexes, as offspring male or female is the 


object desired [that begotten by a kinsman] is a substitute for either 
as the case may be. 


yep 


An express rule 
for the rest un- 
necessary. 


As to the other four subsidiary daughters in question there 


is no necessity for an express rule for their production: 
for their existence proceeds from the inclination of 
individuals. 


23. The names of these [subsidiary daughters], are only those 


Their names cor- 
respond with those 
of the sons. 


adduced (v. § 21) corresponding with those of the 
sons: for the cause from which they pruceed is the 
same even in respect to both. 


24. And their being substitutes for the legitimate daughter is 


These particular 
descriptions are 
substitutes for 
daughters by an- 
alogy, 


established from analégy even from their originating 
partially from nortions Tok the husband and wife] ; im 
the same manner as wild rice (nivara), is shewn to be 
a substitute on defect of the cultivated rice which 
ripens in the rains (vrihi), Now, such portions are 
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partial, because the connection being through portions of the wife only, 
relation through portions of the husband is wanting. 


Objection that 
a daughter given, 
and the rest can- 
not be substitutes 
as no analogy ap- 
plies to them. 


25. Allowing however that by force of analogy 
the daughter of the wife and other four secondary 
daughters are substitutes for the legitimate daughter, 
—How are a daughter given, one purchased, a daugh- 
ter made, one self-given and a‘deserted daughter, (no 
analogy applying) substitutes 7? 


26. This objection is invalid—To these descriptions of daugh- 


Over-ruled ; an 
argument of ana- 
logy existing ap- 
plicable to them. 


ters also analogy even does extend: since an exact 
resemblance exists through equality of tribe and so 
forth as intimated by the saint—“ this law is pro- 
pounded by me in regard to sons (tanayeshu) equal 


by class” ;—and this passage was before explained* in treating on the 
substitute for a son. 


Objection that 
the subsidiary 
daughters being 
equally from an- 
alogy, substitutes 
the order for suc- 
cession, as provid- 
ed forin the case 
of sons, could not 
be applied. 


27. But admitting that the daughter of the wife 
and other four daughters from relation as containing 
portions of the mother—and the daughter and the 
other four from equality of class—are substitutes ; 
still since there is no difference in their resemblance, 
how is the order [of succession] as provided for [in 
the case of sons] by this passage (“on failure of the 
preceding the next in order is heir &c.”t) to be 
applied ? 


28. This objection is wrong : we reply,—by the ao worthiness 
e 


Over-ruled. 


of each successively. This Vishnu declares—“ among 
these the preceding successively is the more worthy.” 


—Now worthiness is distinguished intu what is temporal (drishta) and 
what is spiritual (adrishta). That which is temporal proceeds from re- 
lationship through consanguinity and the like: that which is spiritual 
from being purified and so forth. And the text in question intends a 
restrictive rule: in the same manner as such texts, as—‘“ Should he not 
procure the ‘Soma’ creeper let him even admit the ‘ putika’ plant &c.” 


Reference, 10 
the author’s com- 
mentary on 
Vishnu, 


29. Further particulars may be consulted in the 
Kesava-Vaijayanti, my commentary on Vishnu. 


30. Instances indicating the substitute for a daughter are found 
in the Puranas—Amongst these the recital to Dasaratha 
by Sumantra of the prophecy foretold by Sanat-kumara 
in the Balé-kanda of the Ram&yana is an indication 
of a daughtér given.—‘“In the race of Ishv&kfi one 
very meritorious shall be born: by name the warrior Dasaratha : illus- 
trious and constant in truth—{reat friendship shall subsist between 
him and the magnanimous king of ;, and he shall possess a daugh- 
ter of exalted destiny of the name of Santé. But the king of Anga 
(called Lomapada) will be destitute of .1ssue.——That monarch shall 


Y. Supra, Sect. 11. § 23, &. 


Indication in 


wane ana m a 


+ YAjfavalkya 2 133. 
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intreat the ean Dasaratha thus :—‘ Tam destitute of offspring ; “Oh ! 
versed in morality, let this girl Santa of excessive beauty, with open 
heart be given me, for the sake of offspring.” —Then, that R&j& Dasara- 
tha deliberating in his mind shall give the girl Sént& to the sovereign 
of Anga. That king, having taken the damsel, (his desires being ful- 
filled,) with ies of heart will quickly go to his capital—That po-~ 
tentate shall bestow the damsel on Rishya-sringa, &c.”’ There also is 
this address of Dasaratha to Lomapé&da, “ Let your daughter Santé, Oh! 
warrior king go with her husband to my city—an affair of importance 
has arisen.” There is likewise the address of Lomapfda to Rishya- 
sringa ;—“ This king Dasartha is my amiable beloved friend. For the 
sake of offspring for me, this beautiful girl was given by him to me who 
demanded her: O Br&éhmana, Sént& is most dear to me; as myself, Oh! 
sage he, this king is thy father-in-law.” 


31. In these quotations from the expressions,—“ let be given” — 
“shall be given”—‘“ having taken’”—and ‘ given’—a 
rule for the gift is manifest. So it being premised, 
[that the king of Anga will be] destitute of issue, it follows, from the 
conclusion of his prayer (“for the sake of eae that the daughter 
given, resembling the legitimate daughter, is a substitute for issue. 


Tustration. 


32. An indication of the daughter purchased, is found in Hemé- 
- Indieationin Gti fromthe Skanda-purfna. “One even of a different 
scripture of a ‘family, having through gold, made the daughter of 
daughter purchas- another, his own, is capable of bestowing her [in mar- 
ed. riage,|] according to legal form”’—Also in the Linga- 
purfna—“ After having conferred with the parents, having made his 
own a damsel, perfect and free from every defect: by the gift of great 
wealth, rile brought her [to his house]: having presented her with 
new clothes of good quality: having adorned her with ornaments, let 
him honor her with scented necklaces.—He is first well to consider 
causes, their respective families, constellations and so forth: he is to 
study their respective dispositions and after having liberally gratified 
both, she is to be given by him toa Br&kmana only, who is conversant 
in scripture, a practiser of devotion, one who hath notoriously read the 
Vedas, and astudent of theology.” 


33. Inthese quotations, from the expressions—“having through 
Tlastrati gold made his own”—“by the gift of wealth, &c.”— 
pret authority for the purchase, [of a daughter] is manifest. 


34. An indication of the daughter made, peer in the Hari- 
Indjcat; banga* where the offspring of Sura is enumerated. 
Herre ry : [The author] having thus premised,—*‘ Ten males 
- ‘were begotten by Sura on the chief queen, the daugh- 

ter of Bhoja viz.—first Vasudeva the long-armed surnamed Anaka-Dun- 
dabhi &."*-—then continuing,—* Next to him Deva-BhSga was born 


* Or chapter of the Mahé-bharata, on the lineage of kings. 


| f It is related that at the birth of Vasudeva, the drums of Indra, spontaneously 
aetchae whence the name A’naka-dundabhi, these words signify: in order, 9 small and 
arge kettledrum. 
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then Deva-Sravah then Anavrishti, Kanavakaand Vatsav&na : after 
these Grinjoma, Syama,Samika, Gandtsha—and of him were five 
daughters ;’—and having thus enumerated the five—*“ Prithu-kirtta 
Prithé, and also Srutadeva4, Sruta-srav4, Rajadhidevi, likewise, These 
five were mothers of warriors,”’—subjoins—“ Kunti made Prithé his 
daughter : Pénd& married her : on whom was procreated by the god of 
justice the king Yudhishtfra well versed in morality.” 


$5. In this quotation since by the verb ‘ made,’ the act of an 
Illustraijon agent even shewn: the female [the object] is a 
aie daughter made [kritrim4]. 

36. Also inthe Padma-puréna, in the part treating on the Bhau- 
Another indi. M™ma-vrata, or fast in honor of the planet Mars. “ For- 
eation of the merly there was Sunandika, a Bréhmana thoroughly 
daughtermade. § read inthe Vedas: his wife Sunandiké was barren ; 
but extremely anxious [for issue]. No offspring was born to him: 
from continuing barren, [premature] old age came on. Himself having 
taken her [in adoption],—Sucfl& who was the child of another, beauti- 
ful in form and born in the family of a Bréhmana was educated by 
him: and that Br&hman{, also cherished her in her house as her 
daughter : and she was given in marriage to the Brahmana Somecvara 
who then according to the form declared in the Vedas married her, &c. 


&ec.”’ 


37. Here the specification of—“ himself having taken”—indicates 

an instance of a daughter made: and the constrution 

—was educated “ by himself”—is not accurate : for as 

the agent to the verbs ‘ taking’ and ‘educating’ is the same—as shew~ 

by the past participle ‘having taken’—it is established that the act. 
educating is by himself. 


38. Anindication ofthe daughter self-given must be searched 
Adauphterself 10r im the other Purdnas : One the daughter deserted 
given indicated in Occursin this passage from, the first Parban of the 
other Puranas: Mah4-bharata, reciting the conversation between 
oneof thedaugh- Dushmantaand Gakuntala. That hermit begot Cakun- 
ter deserted ad- tal4 on Menuké. Menuké having deserted that infant 
i born on the bank of the M4lini river, on the delight- 
ful table-land of Himavat after having performed the necessary rites 
at that river repaired thence quickly to the assembly of Indra. The 
birds having seen that infant sleeping in the forest uninhabited by 
menand abounding in lions and tigers surrounded it on all sides with 
a view that the voracious devourers of flesh might not hurt the child. 
The birds then guarded on all sides there, the daughter of Menuka ; 


ANNOTATIONS. 


And the construction,‘ was educated by himself.’—] The original recites,— 
‘tens-anya-syasuta-jata-Sugil4......gribitvé-poshita-svayam.’—Theauthor, wishes to shew 
that the extract quoted exhibils au instance of an adoptive daughter, of the description 
technically called,“ made by the man himself.”—-For this purpose, he construes 
‘svayam’ (himself) with the past participle ‘ gribitva’ (having taken) : not directly with 
‘poshita’ (educated); which latter construction, is in fact less accurate, as the agent to 
‘poshita’ (educated) must be the same, as that to the past participle ‘grihitv4.’ 


DATTAKA-MI MA’NSA’. SEC. VIII. 623: 
and I (going to sip iowa saw her sleeping surrounded in the __ . 

ful uninhabited forest by birds. Having brought her thence I adopted 
her asmy daughter. The maker of the body, the bestower of life, and 
he whose food is eaten these three in order are declared to be fathers 
in holy ordinance—Since she was surrounded in the desert forest by 
birds her name also was in consequence fixed by me Cakuntal4.* Thus. 
recognize, oh! Brahmana my daughter Cakuntalé”—Being asked this. 
he deelared to the great saint to be my birth. Do you oh Lord of men 
regard me as the daughter of Kanva, I consider Kanva as my father : 


I know not my real father.” 


39. Here, from the use of the expression—“ having. deserted” — 


Illustration. 
And conclusion. 


authority for the deserted or discarded daughter is 
obvious. Hence, it is easy to establish authority for 
each, by instances appropriate to each respectively. 


It is useless to enlarge. 


SECTION VIII. 


On the mourning, and so forth, of, or for, the adopted son. 


There is no re- 
ciprocity of un- 
cleanness in the 
case of the adopt- 
ed son, in the 
family of the na- 
tural father, on ac- 
count of a text of 
Manu. 


1. Next uncleanness fon occasions of birth, and 
death] in respect to the adopted son, is determined. 
That is not reciprocal, in the family of the natural 
father, on account of the text of Manu. “A given 
son, must never claim the family and the estate of. 
his natural father. The funeral oblation follows the. 
family and estate : but of him, who has given away 
his son, the obsequies fail,” 


2. The terms ‘funeral oblation’ and ‘ obsequies’ in this text are 


In which the 
terms‘funeral ob- 
lation,’ and ‘ ob- 
sequies, denote 
uncleanness and 
every other ob- 
servance. 


inclusive of every observance in honour of manes, un- 
cleanness and so forth ; for the exclusion of the family 
and estate, which are the cause of presentihg the fune- 
ral oblation and so forthis mentioned: and it isa 
restrictive condition that uncleanness which is spiritual, 
precede the presenting the funeral oblation, and se 
forth, in honour of the dead. 


3. And hence, the funeral oblation being barred, the exclusion of 


Authorities, 
shewing the con- 
comitancy of un- 
cleanness, and the 
faneral oblation, 
cited. 

Conclusion. 


uncleanness is even implied ; for by well considering 
such passages as the following the concomitancy of the 
funeral oblation and uncleanness appears.—“ Whether 
one of the same family, or one not belonging to the 
family ; whether a male or female; whoever, on the first 
day, presents the funeral cake, should complete the 
rites, till the tenth : and so also, it is not well for those 
who previously receive any thing from the performer 


Formed from ‘Cakunt& a bird, and the root ‘la’ take 


= | Whilst the’ uncleanness lasts, a libation of water, 
and one funeral cake.’+—therefore, there. is no reciprocal uncleanness, 
and the like, between the adopted son and his natural father, and the 
rest, 


for the text,—“Impurity (aghan) arising from seminal 
any wusiuayu, Connection, also continues three days”}—that 1s over- 
from a passage ruled by this passage; “But of him who has given 
cited, that un- away his son, the obsequies fail:” for, it applies to 
Oe Gi instances other than that Hf patie ted en sane 
y° ; gince it appears that family and alliance by oblation 
ped cia asi of food are, collectively the cause of impurity, the 
father, and the libation of water, and so forth; should one of these 
rest, obviated. essentials be wanting, impurity and the rest, occasion- 
ed (partly) by it, does not exist. 


5. Accordingly Sankha and Likhita. “The connection as sapinda 

Atextof Sank. from family, must be recognized, as extending to the 

ha and Likhita seventh degree: and the funeral cake, and the gift of 
confirmatory. water, purity and impurity, are consequent to it.” 


6. On the death of the son given, and the rest, the uncleanness 
of the adoptive father, and others, endures for three 
nights. This Vrhaspati declares :—“ Wives, having 

uncleannessofthe ken to other men, and children by the wife of another, 
adopter, lasts being dead: the best of the regenerate, having bathed, 
three daysas are purified.”—-And this rule for uncleanness, applies 


shewn by. _ to him only, to whom, the relation of wife or son, 
Vrhaspati refers. 


7. Ma&richi separately propounds [the uncleanness] of sapindas of 
Marichi pro- the father, connected within the third degree. “On 
poundstheimpuri- occasions of birth and death likewise, [the period of 
ty of the kinsmen impurity,] for the first and second [husband,] is three 
of the father. nights: where the impurity of the father, endures three 
nights, that, of the Sapindas lasts one day.” 


8. Although, no impurity of the adopter, by acceptance of sons 
Impurity from iven and the rest, (who are already born,) as arising 
birth propounded, rom their birth obtains: still, uncleanness is incurred, 
from the birth of their offspring —But, on account of 

the birth of the son of the twice married woman, in his own house, 
uncleanness on that occasion is fit—Thus, is impurity from birth shewn. 


Uncleanness, 9. Thishoweverregards sonsof equal class only— 
siete “, xecordingly the Bréhma-pur&na ;—“ Excepting the 


of class, legitimate son, on the death and birth of the son of 
as shewn bya pas- the wife, and the rest, always in every tribe, the im- 
sage of the Brab- purity of those equal by class, endures three nights.— 
ma-purana. his is a settled point.” 


* Griphya-parisibta. + Vishnu, 


’ SEC. VIO. 


. Explanation of ©» 10. £ Always’—that is—every time subséqiient 
talways’ therein +o investiture of the characteristic thread, atin 


11, [Prajapati also] “ Wives having taken to another, and chil- 

A text confr- Gren by the wife of another, [being dead :] those of 

matory cited. the same general family, are purified by ablution: 

; after three days at least, one versed in the divine 
truth. 


12. Although, [it may be alleged, that] on the death of the adopt- 
The unclean. “tT the uncleanness of the adopted son, for ten days, is 
nesaofthedisciple not fit, since the [general] reletion of sapinda and con- 
fortendaysonthe nection by identity of family, associated together, ate 
death efbis‘Gurw’ wanting [in him]; and no special rule in that respect, 
= a ta by. is at present found: still, by the following passage of 
q M&richi, uncleanness for ten days is propounded, for 
the purpose of the disciple’s oe the necessary rites, in honour 
of his deceased ‘Guru.’ “The disciple of a deceased ‘Guru,’ performing 
uninterruptedly for ten days, with food for manes, the obsequies for a 
father, is purified.” 


he 
13. Here the term ‘Guru’ represents the preceptor, and other 
Whose term Superior; and such venerable superiority, obtains in 
‘Gurw is illustra. the ihdividual in question [the adopter], on account of 
tiveoftheadopter. his performing the rite of investiture, and so forth.— 
Consequent Therefore, in case of the adopter having performed the 
conolusion. initiatory rites of the adopted, the impurity of the latter 
endures for ten days; if this be not the case, for three nights only: on 
account of the text before cited.—(§ 9). 


14. So on the death of a sapinda of the adopter, related within 

His unclean- the third degree, the uncleanness of the adopted son, 

ness for a sapinda isforone day: for,thetext in question of M&richi recites, 
of the adopter. — that of the sapindas for one day.” 


15. On the death of one connected by an oblation of water, and 

__. . one belonging to the same general family, ablution only 

For adistant is necessary ; on account of the text of Prajapati, before 

ipa cited (v. § ii.) “Wives having taken to another, and 

children by the wife of another, being dead, those of the same general 
family are purified by ablution, &c.” a 


HINDU’ LAW-BOOKS. 


SECTION IX. 


On the funeral obsequies to be performed by the adopted son. 


1. Next the funeral rites, performed by the adopted son, are des- 


ikarna cited, 


ul wae subject of 


the obsequies, to 
be performed by 
the adopted son. 


cribed. On this subject, Jatikarna says :—* Annually 
let the son of the wife, and legitimate son perform 
[obsequies] according to the parvana form: the other 
ten sons, should perform the rite dedicated to a single 
ancestor.’* 


2. ‘Annually’—from this general mode of expression, although, 


term ‘an- 

used by 
asus, JAS the fu- 
neral repast on the 
avniversary of the 
day of death, as 
appears froma 
text of Paragara, 


rite consecrated to a single person, on the anniversary o 


death.” 


the monthly (amavasya) and other periodical funeral 
repasts t be inferrible ; that only on the anniversary of 
the day of death is meant. For, the terms—“ the anni- 
versary of the day of death’—are expressly used in 
this text of Paracara. “[{A funeral repast,] by the legi- 
timate son, fora father, who has departed this life, on 
all occasions is in honour of three ancestors, that by 
those of a different general family (aneka-gotra), is the 
the day of 


3. The expression— those of a different general family’ (aneka- 


Theterm ‘aneka- 
gotra, used by 
whon, refers to 
the secondary 
sons, and not to 
kinsmen onthe 
mother’s side: for 
whom asingle rite 
is not restricted. 


gotra)—in this text does not intend the maternal 
grand-father, and the rest: for, its construction as in- 
tending a secondary son, as contrasted with the legiti- 
mate son, is proper,—from its proximity in the same 
sentence with the terms ‘father’ and ‘legitimate son’: 
for, otherwise [no contradistinction between the legiti- 
mate and secondary sons being meant,] if the meaning 
intended, be conveyed by merely declaring that, [a 


funeral repast,] in honour of three ancestors, must be performed by the 
son, on the anniversary of the day of the father’s death, it would follow, 
that the specification of the term legitimate were impertinent.—Nor is 
there any restrictive rule that on the anniversary of the day of death, 
merely the rite consecrated to a single person takes place for the 
maternal grandfather and the rest. 


ANNOTATIONS. 


3. Nor is there any restrictive rule] If it is contended, that the term “aneka- 
gotra” (which occurs in Parasara text in the genitive case plural,) intends the mater- 
nal kinsmen this expression must be constracd: as designating the object and not the 
agent of the ceremony—Accordingly the translation will be “that, for those &.” and 
not,— “that, by those, &c.” 





* For explanation of the rites referred to V. Supra, Section LV. § 72. 
t VY. Note to the same. 


SEC. 1X. 627 
Accordingly M&richi says—“ Commencing with the father of 
As appearsfrom 2° mother, three are considered maternal grand-sires 
Marich., —Jet the sons of daughters perform for these, funeral 
oblations, as for the father.” 

5. By ordaining,-in this text, funeral oblations in honour of three 
Whssetertte maternal grand-sires, the parvana or double rite only, 
; a : PP » 

ressly provides 8 inferred —From the expression—“ as for the father, 
or a parvana -—an option of performing, for the maternal grand-sires 
rite, in honor of algo, obsequies in the form of parvana, or ekodishta, is 
maternal grand- not obtained ; for, the sentence in question, is meant 
oe to enjoin, the absolute necessity for the performance of 
obsequies, in honour of the maternal grandfather. ° : 


6. Besides, why should not also the term ‘ yearly’ in the follow- 

An opponent’s ing text, like the word ‘annually’ [in Jétakarna's text 
argument antici- (§ 1.)—supposing this word, there occurring, to have 
pated. such import,] intend the magha, and other periodical 
funeral repasts, “Excepting the first sixteen funeral repasts, with 
rites performed with fire included,—and the yearly obsequies,—at the 
remaining funeral repasts, let six cakes be presented: this is a settled 
rule.” ’ 


7. Should it be objected, that this would be an intended conse- 
And refuted.  duence; it is wrong. for it would follow, that the son 
given and the rest, at the different periodical funeral 
repasts would perform an ekodishta rite. Now this is not meant 
by any one. For, if the term comprehend any funeral repasts in. 
general, other funeral repasts, (as must be understood from the term 
‘remaining’) not existing, any exception would be impossible. 


8. Therefore this is the accurate exposition of the law,—that, on 

the anniversary of the day of death,in honour of the 

fatherand mother,a p&rvana funeral repast only should 

be performed by the legitimate son: by the others (the son given and 

ey ans merely one consecrated toa single ancestor. To enlarge would 
e useless, 


Conclugion. 
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SECTION X. 


On the succession of the adopted son. 


1. The inheritance of the adopted son is now propounded.—On 
sacissiaaa TOs that subject, Vasishtha says :—“ When a son has been 
pounds thesuc- adopted, if a legitimate son, be afterwards born, the 
cessionofthe given son shares a fourth part.”—On the default of him 
adopted son. Fe ‘is entitled to the whole. 


2. Thus is the Dattaka-Mim&nsé, compiled by the fortunate 
Nanda Pandita, the son of the fortunate Réma Pandita, 
lord of virtue, completed. 


ANNOTATIONS. 


1. Shares a fourth part.] “A quarter-share, not an entire share” v. Supra, 
Sect. vy. para. 40, 


DATTAKA-CHANDRIKA. 


A TREATISE ON ADOPTION, 


BY DEVANDA-BHATTA. 
SECTION IL. 


Reason of adoption— Who may adopt— What description of 
How to be selected—Preference to be given to a brother's son— 
The gift by whom to be made. 


1. By the favour of Chandrikal4,* the Dattaka-Chandrik& the 
Title ofthe speller of the doubt arising from what was not pro- 
work. pounded in the Chandrika,+ is compiled. 


2. Every rule relative to the adopted son, ordained for the kali 
biect, 28° which was not discussed by me, in the Chandrik4, 
son. 2 an treating on the eighteen topics of litigation, 1 ro- 
ounded in the texts of Manu, and other saints, is 


fully and cals expouuded here. 


3. On this subject Manu says: “A son of any description must 

On whichare be anxiously adopted, by a man destitute of male issue, 

citedtextsof for thesake of the funeral cake, water and solenin rites ; 

Manu. and for the celebrity of his name.”—Atri. “By a man 

Atri. destitute of male issue only, must the substitute for a 

son of some one description, always be anxiously adopted : for the sake 
of the funeral cake, water and solemn ri . 


4. “By a man destitute of male issue :” thatis,—by one to whom 
Explanation of mo son may have been born: or whose son may have 
“destituteofmale died; for,a text of Caunaka, expresses: “One destitute 
issue >" of a son, or one whose son may have died, having fasted 
for male issue.” . 


* Civa, : _ ‘f Smriti-Chandrika, a celebrated treatise on judicature, 
(2) See3 Moo. LA. Ca7° 7 
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-' +6. Therefore, although by the production of a son, the exemption. 
from debt, deduced from the text of Manu subjoined,: 
ne oneiusio™ may have taken place ; ‘still on the death of such.son;: 
gee for the sake of funeral rites the affiliation of another 
son is indispensable. “By the eldest, at the moment of birth a-man 
becomes father of male issue, and absolved also from debt to his ,pro- 
genitors. He therefore is entitled to take the estate.”* | : 


6. The term ‘male issue,’ (putra) here used, is illustrative of the. 
Male issue’ is grandson, and great-grandson; for these equally pre-. 
inclusiveofgrand- sent oblations of food, and pees the line. Other- 
son and great- wise, it would follow that the adoption of a son, by 
grandson one whose son had died, notwithstanding the exis- 
tence of a grandson, were without reason. It therefore results that. 
one only destitute of a grandson and great-grandson may adopt. 


7. Itmust not be argued, that from the qualities of being male 

and singular, being attributed to the adopting party, 
Nothing defi: bythe expression “aman destitute of male issue,” 
oe ec something definite is meant : therefore the same per- 
adopting party ia 800 must not be adopted by two individuals nor any 
the singular num- son by women. For the-adoption of the Dvyamush- 
ber, and mascu- ydyana or son of two fathers by two persons will be 
line peuder. presently declared ; [and] women with the sanction 
of their husbands are competent to adopt: as Vasishtha shews: “ Let 
nota woman either give or receive a son in adoption : unless with the 


assent of her husband.” 


8. “ Asubstitute.’ Now such is of eleven descriptions, the son of 
Thereareeleven Ue, Wife and the rest, Thus Manu [ordains]: “ Sages, 
descriptionsof declare these eleven sons (the son of the wile and the: 
sunstitutes fora rest) as specified to be substitutes for the real legiti- 
ton,asisshewa mate son ; for the sake of preventing a failure of obse- 
danu. quies.” Vrihaspati also. “ Of the thirteen sons who 
slhaspati. | have been enumerated, by Manu in their order, the le- 
itimate son and appointed daughter are the cause of lineage. As oil 
is substituted by the virtuous for liquid bu’ ver : 80 are eleven sons by 
adoption substituted for the legitimate son au} : sppointed daughter.” 


9. Of these however in the presert age, all are not recognized. 

Whe given son For a text recites ;—“ Sons of many descriptions who. 
inthe presentage Were made by ancient saints cannot now be adopted 
however only can by men,—by reason of their deficiency of power ;"> and 





be adopted. against those other than the son given, being substir 
tutes, there is a prohibition in a passsge of law wherein after having 
_ ANNOTATIONS. | 


9, Ina passage of law.] This passage which is frequently djted, is attributed td 
the A’ditra-purapa, and in its complete state is thus—‘‘ The adoption, as sons of those, 
other than the legitimate son, and son given ;—the procreation of issue by a brother-in- 
law ; the assuming the state ofan anchoret;—these rules sages pronounce to 


# Manu 9, 106, _ + Vrhaspati. 


DATTAKAsSOBANDRIKA’, BEC. L , ent: 
beet premised, ~-“ The adoption, as sons of those: other than the Jegi- 


» 


timate son and ar EE is subjoined,-—~ “ These rules sages pro- 
nounce. to be avoided in the kali age.” | Cos 


40. The rules relative to the adopted son are now propeunded. Qn- 
Hivlesretativein *18 subject Gaunaka ordains,—“The adoption of a son! 
the seleciin of by any Bréhmane must be made from amongst sapige: 
the adopted son as, or kinsmen connected by an oblation of food : or 
laid down by on failure of these, an ‘ asapinda’ or one not so conneste 
Gaunaka. ed ; otherwise let him not adopt.” 


11. Here since it is mentioned generally, from amongst ‘ sapindas, 
- ‘Who intimates itis meant from such both ofthe same or a different 
that ne may be of general family ; and, accordingly on default ofa ‘sa- 
the sxme, or a pinda’ kinsman, one belonging tothe same general fami- 
different general iy and failing this latter, a person even of a different 
sa teantran? general family are to be adopted. Cakala declares 
Bat a ‘sapinda . = ibe destitute of mal 
of the same gene- this. Let one ofa regenerate tribe destitute of male 
ralfamily is more issue on that account adopt asa son the offspring of 
eligible. of a‘ sapinda’ relation particularly : or also next to 
Apassage from him one born in the same general family. .If such. 
— is confit exist not, let ‘him adopt one bornin another family: 
qu except a daughter’s son, and a sister's son, and the son 


of the mother’s sister.” 


Close of the . lz < Otherwise let him not adopt.” By this, a 
passage of Cékala given son being—other than a Bréhmana,—a Kshatriys 
shews that the and so forth—in short ofa different class is excluded. 
adopted son must This Manu declares. “He is called a son given, whom 
be of the same his father, or mother affectionately give as a son, bei 


= epee alike and in a time of distress, confirming the gift with 


water.” 
‘Term used by ~ 13. “In a time of distress.”] The adopter being 
Manu explained. destitute of male issue.—‘ Alike”] belonging to the, 
same class. ‘ 


14. “ Alike not by tribe, but by qualities suitable to the family. 

A. conflicting Accordingly, a Kshatriya, or a person of any other 
toss by Medh&- inferior class may be the given son ofa Br&hmana.” 
tht, reconciled. As for this interpretation by Medh&tithi; it is thug 
reconciled. Where, there may be no real legitimate son, although as, 
being inferior in class, the Kshatriya and the rest are not entitled to 
sent the oblation of food and water ; still their filial relation may 

@ legally established by reason of their being beneficial in perpetuat- 
ing the name and the like; but as they are beneficial ip a amall 
degree, they only receive maintenance. | 


85. KAty4yana declares this: “If they be of a different clas, 


ws acon. they sre entitled to food and raiment only.”—Caunaka, 
Piece role also. “If one of a different class should noweror a 
also, any case have beep adopted as a son, be should: 


€25. 


Yajfiavalkya. © make him the participator of a share: this is thedae- 
Léska, _trine of Gaunaka also.”—By Ydajiavalkya also: it-is 
declared that one of the same class presents the funeral cake and 
participates ina share: but the filial relation of one of a different class 
is not denied ;—and Y4ska explicitly declares this: “A person of 
the same class must be adopted as a son. Such a son performs the 
oblations and takes the estate ; on default of him, one different in 
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class, who is regarded merely as prolonging the line. 
and raiment on 


y from the person succeeding to the estate.” 


He receives food 


e 
a” 
’ 


16. In- fact, the construction of the word ‘alike’ (sadriga) in 


" Conclusion. 


Manu’s text (§ 12), as signifying,—of the same class— 
is ouly proper ; fur elsewhere the participating as an 


heir of such adopted son is shuewn: aud the participating in the in- 
heritance of one unequal in class is impossible. 


17. “Except a daughter’s son and a sister’s son.” This prohibi- 


- The exception 
fron ajoption of 
the sons of a sis- 
ter, aud a dauzh- 
ter in § 29, 1e- 
fers to the’ supe- 
rior tribes, as is 
shewn by Cau- 
naka. 


only and not otherwise. 
affiliated by Cidras. 


tion against the daughter’s son and sister's son refers 
to those other than Cadras. Accordingly Caunaka. 
“ Of Kshatriyas in their wwa class positively, and [on 
default of a sapinda kinsman] even in the general, 
family, following the same primitive spiritual guide 
(Guru). Of Vaigyas, froth amongst those of the Vaicya 
class : of Cfidras from amongst those of the C&dra class : 
of all and the tribes likewise in |their own] classes 
But a daughter’s son and a sister’s son are 
For the three superior tribes, a sister’s son is no 


where [mentioned as] a son.” . 


18, 


“In the cene- 
ral family ‘ollow- 


« Even in the general family, following the same primitive 


spiritual guide.” Since there are no distinct and 


peculiar general families of [primitive] Kshatriyas, the 


ing, &e; whyin- general family following the same primitive spirituat 


troduced by Gau- 
naka. 


_ in such general family. 


guide is specified ; for it is declared in the passage 
subjoined, that one of the tribe in question partict- 
“ He specifies the general families of 


shatriyas, and Vaicyas, as distinguished by following the same pri- 
mitive spiritual guide.’* 


Import of the 
phrase, “in [their 
own] classes only, 
&e.’ 


20. 

& brother’s sou 
H capable of being 
adopted, must be 
first selected in 
preference to 
other ara 3 as 
declared by Manu. 

* Wrihaspati. 


19. “In [their own] classes only not otherwise.” 
This is a restriction intended to forbid the adoption of 
one of a different tribe; otherwise the text of Katy4- 
yana, before cited would be contradicted, 


In respect however to this subject fit is to be observed, that] 


where a brother’s son may exist amongst near kinsmen, 
he only is to be adopted. This Manu ordains, “If ofte 
among brothers of the whole blood be possessed of 
male issue, Manu pronounces that they all are fathers 
of the same by means of that son.” Vrishaspati [also;] 
“Tf there are.several brothers, the sons of one man by 
the same mother, on a son being born to one even of 





* V. notes to sect. IE. § 76 and 79. D. M, 


 DATTAKA-CHANDRIKA’. ‘SEC. I. Oue: 


them)adl.of them are declared to be fathers of male issue.” Under these 
two texts, if a brother's son is in any manner capable of being a aub- 


stitute, it ie inferred that another is not to be adopted. 


-, . 21. “Offspring must be produced : this precept is peremptory : itt 
‘ifoument that ®0™e€ manner or another it must be complied with.”* 
thoighunadupted, Since, the representation of the filial relation here. 
anephew, would [contemplated] obtains in the brother's son; the 
bear filial relation effects thereot, viz., the oblation of the funeral cake; 
to itis uncle. libation of water and the like, and exemption from 
exclusion from heaven would be accomplished [by his existence]: hence 
there can be no occasion to proceed in the re-attainment of the same ; 
consequently a brother’s son though unadopted is filially related; in 
conformity with this text of Vrihat Parfgara. “Let the nephew ofa 
paternal uncle destitute of male issue be his son; he only should 
perform his obsequies of the funeral repast and of oblations of food 
and of water.” Hence, a brother’s son existing, no affiliation [of bin 
or another,] as a son given, and so forth takes place.” - 


22. This is not to be argued: for although, by reason of the 
Refated nephew’s possessing the representation of the filial re- 

ge lation, he may be the means of procuring exemption 
from exclusion from heaven and so forth: still, as the celebration of 
name and the due perpetuation of lineage would not be attained,— 
for the sake of the same, the constituting him [an adopted son,| is 
indispensable. Besides the two texts in question do not prohibit, 
where a brother’s son may exist, the constituting [him or another}a 
son given and so forth: but indicate [as inherent in a nephew] the 
virtue of a son consisting in the capacity to perform the funeral repast 
and so forth—For otherwise a contradiction of the rule for the pro- 
duction of a kshetraja son, notwithstanding a brother’s son may exist 
would follow ; and since by the text subjoined, the resemblance of a, 
son’s son obtains in a daughter's son, according to the reasoning recit- 
ed, the non-adoption of a son given, and the rest where a daughter's 
son also might exist would result. “By that male child, whom a 
daughter whether formally appointed or not, shall produce from a 
husband ofa equal class, the maternal grandfather becomes the grand- 
‘sire of a son’s son: let that son give the funeral oblation, and possess 
the inheritance.’+ 


ANNOTATIONS. 


32, Besides the two texts in question do not prohibit, &c.| If the texts of Mane 
and Veilaspati cited in § 19 were prohibitory of the affiliation of an adopted son whe 
_® nephew existed, it would be inferrible that such nephew without adoption bore filial 
-yelation to his uncle.—The author does not mean toinply that, the nephew has not's 
‘prelembls right to be adopted, supposing his affiliation uot barred by any legel imaedi- 
, 2b av 


.4 





“© This passage is assumed to be a quotation. It ig almost identical with a por. 
tion of a passage from Medhatithi, cited in sect. 1.4 60, D. M. =? 
) + Mann 9. 126. 


Le - MIDIDD’ LAW-pOOKs. . 


ow 9% But, if where even a brother’s gon may exist, the 

| tthe [him or another] a son. given 

_ _ that then, though in the texts subjoined, the 
then by analogy, of the virtue of a son is shewn to obtain in the son of: 

of wrival 9 vival wife, where even such son existed, the 

rer nreee ee tion of a son given and so forth by the | 
to his chiles might take place.—Vrihaspati——“The same rule js 
step-motier,withy also ordained in respect to many wives, of the same 
gut adoption, person.” Manu, “If among all “the wives of the 
game husband, one bring forth a male child, Manu has declared th 
all by means of that son to be mothers of male issue.” | 


24. . Should this be objected, it is wrong. In the same 
¢ as where the curd,—which is the object 
ontroverted. - . 

. person proceeding to produce the 
substance alluded to in the passage of the Vedas subjoin 
wanting, it is that substance which causes the individual to preceed 
therein and not the whey or serous part [incidentally prosaceal 
for that not being the object is of no use.—‘ He mixes coagulated 
milk (dadhi) in boiled milk; that is a eurd of two milk whey 
aie ae oblation to the Vaisvadeva set of divinities, and whe 
or horses.” —Or—in the same manner, as on the anniversary of the 
decease of a father, [who died during the first half of Agvina de- 
nominated pitripaksha], the ceremonials of a parvana tite having been 
eompleted in honor of the father and other two paternal ancestors in 
ascent above him,—a p4rvana rite is not recommenced on account of 
the funeral repast in honour of the maternal grandfather and other 
two male ancestors [on the mother’s side]; for the commencement of 
the same depends on the funeral repast in honour of the paternal 


ANNOTATIONS. 


- 94. Inthe same manner as where the curd, &. &. Reference is here made — 
the Mth topic of the first Chapter, 4th Book of the Mimans4 of Jaimini, This is detail. 
-* in a note to § 24. sect. V1. D. M.—By mixing coagulated in boiled milk, the curd 
denominated ‘Amiksha’ and whey are produced : where on the occasion of any sacra- 
ment, such curd is wanting, that is the object intended to he produced and causing 
the act of udmixture ; not the whey, which is incidentally produced. In the same 
manner the object and motive of sny adoption by the wife, (which must be sanctioned 
by the husband,) «re to create male issue to her husband, destitute of the same and 
not tu herself; though the filial relation of the adopted to her is incidentally pro- 
dnoed: consequently, where the husband has male issue, as the primary ‘object of the 
act does not exist, the wife cannot adopt. 


in the same manner, as on the anniversary of the decease, of a father, &c. &e. 

The nature of a Parvana rite here alluded to is exp'ained in a note tog 79, 

V1V. D. M. During the first. half, the month Aevina, (devomin ted in consequenes 
pibri-paksla, ) Parvana rites are celebrated ; whereas the same solemuities obsersed im 
anour of paternal ancestors wre observed in honour of maternal—But it is ordained, 
where the father may have died during this fortnight on the anniversary of the day 
his death, instead of the usual eko-dish{s or rite dedicxted to him alone, the same 
puials of a Parvana rite shull be performed as would have been celebrated ia 

ih r of the father, and his own angestors,—had the anniversary of hig decease not 

| within this fortnight: but a PArvana rite shall not be commenced for the sake of 
the solemuities which, oh this supposition would hare been observed in-honour of ‘the 
three materpal ancestors: for the commencement of these is held to be subordinate to, 


__ [which in this instance would have been already com- 
pleted] So ‘also in the ease In question, the affiliation of a aon‘b 
wuthan proceeding legally, with the sanction of her husband, to consti- 
tute for him male isgue, only takes place wheré no son of that person 
may éxist, But, if he have any, although she may be destitute of {* * 
sunie, such adoption does not obtain ; forto proceed therein would 

‘e of the object. 


25. In that case she would not be exempted, from 

from heaven. In anticipation of this objection, the 
two texts of Manu, and Vrihaspati, by propounding 
| the existence of filial relation, in the son of a riv 
wife, [to his step-mother,] provide for her exemption, from exclusion 
' heaven, and the performance for her funeral obsequiés ; — 
excépt the offspring of her husband, she can have no other. 


yjection ob- 


26. Since, [a wife] can have no other offspring, but the issue of 
her husband, the son in question even preserves. her 


General conclu- 
sion; that a son 
of a tival wife, 
unadopted. is fili- 
ally related to his 
stepemother : but 
not vo, & nephew 
to his uncle. 


lineage. Therefore, where, the son of a rival: wife 
exists ; as the whole benefit even of a son is attained, 
no affiliation, [by the step-mother, of him or anothey,], 
as u son given and so forth, takes place.—But as the 
capacity of prolonging lineage, does not obtain in a 
brother’s son, althdugh such son may exist; [he, or 
if any impediment exist, another,] must be affiliated, 


A$ 4 son divert and so forth: there isin this respect a material 


Objection, that 
the gift in adop- 
tion, of an onl 
son, heing forbid- 
den, the adop'ion 
of a nephew, who 
is an only gon, 
could not take 
place. 


27. But if, a brother’s son existing, the affiliation” 
of him only is indispensable; where there may be 
only one brother’s son, in that case the adoption 
cannot take place; on account of the text of Vasishtha, 
which recites,—‘ An only son Jet no man give, or 
accept.—For he is destined to prolong the line of his 


ANNOTATIONS. 


and to depend on the same solemnities in honour of the paternal ancestors, which would 
have already been especially performed. Or, in other words, the main object of per. 
forming a real P&rvana rite, is the celebration of svlemnities in honcur of the paternal 
ancestors : in the cuse propounded, these whould have already been performed : theres 
fore the main object being wanting, a P4rvana rite is not. commenced on account of the 
saleminities which, (had a real Parvana rite taken place) would have been observed ia 
honour of the maternal ancestors. In the same manner, the main cbject of any adoption 
bya wife, is to create male issue, to her burband having none; but where he may 
have such issue, although she may have no son, she cannot adopt; for the primary obj — 
aid motive would be wanting.—The translator has deemed it incumbent on him 
attempt illustrations of the analogy alleged by the author to exist between the * 
cases cited, and the one proposed: thishas been done in this and the preceding’: 

The analogy however is far from being obvious from the terms of the text. 


‘ a 
gi 

y i 

‘ed Wh a oF 


; 28. Should this be alleged, it is not accurate.. For, the text in 
 enpealek Ae Buea, is applicable to:a case, other than that of the 
the prohibition Dvy4mushyfyana, or son of two fathers.—In the case 
does not referto of the Dvy4mushyéyana, the extinction of raed 
the son of two contemplated in the clause of the text, containing the 
fathers. . .+ Yeason, would not take place; and an _ indication 
found in the Pur4nas, as to the affiliation, by Vetdala, of the son as 
{his brother] Bhairava. Thus—* Accordingly he, (Bhairava) at some 
time copulated with Urvasf, a celestial nymph, and procreated on her 
a@son named Suvesa. Vetéla also affiliated him, as his son; and in 


consequence by means of this son, both attained heavenly salvation.”* 


: A> man only 
having several 
sons, may give 
one, as is declar- 


ed by Gaunaka. 


Whose expres- 
sion ‘several’ 
bars, the gift by 
one having only 
two sons. 


‘ With the sanc- 
fae of her hus- 
and, a woman 
may give her son, 
withoutif ithe be 
dead, &c. 
Vasishitba. 


. 


This assent of 
the husband is 
implied by his 
silence, and the 
independence of 
the woman is in- 
deed sugzested 


by Y4jfiavalkya. 


29. In answer to the question—by whom isa 
son to be given? Caunaka as eee “ By no man, 
having an only son is the gift of a son to be ever 
made. By aman having several sons, such gift is to 
be anxiously made.” 


30. The author apprehending an extinction of 
lineage in case of the gift of a son by one even having 
two sons says; “ by one having several sons.” 


31. But by # woman, the gift may be made with 
her husband’s sanction if be be alive; or even without 
it if he be dead, have emigrated or entered a religious 
order.—Accordingly Vasishtha. “Let not a woman 
either give or receive a son unless with the assent of 
her husband.” 


32. Now, ifthere be no prohibition even there 
Is assent: on account of the maxim ; “ The inten- 
tion of an other, not prohibited, is sanctioned.” —Y4- 
jnavalkya suggests, the independency of the woman. 
“ He whom his father or mother gives is a son given.” 
—~Also, in another place ; “ deserted by his father and 
mother oreither of them.” 


* V.D. M. sect. IL. § 45. et notes. 
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SECTION II. 


The form for adoption—The most eligible period for selection— 
. Rules under certdin circumstances—The adopted son may be 
son of two fathers. 


1. Next Gaunaka propounds the form forthe adoption of a son. 

The form for “ 1, Gaunaka, now declare the best adoption : One 

adoption. having no male issue or whose male issue has ‘died, 
Gaunaka, having fasted for a son ;—” 


2. <Adoption.] The form for adoption—Having fasted.] Having 
Explanation,  Ob8erved a fast on the day preceding the adoption— 
P '  _‘Vriddha Gautama has—“ The impotent man or also 

one whose offspring has died.” 


3. “Having given two pieces of cloth, a pair of ear-rings, a 
Gaunaka con- ban,a ring for the fore-finger to a priest religiously 
tinued. disposed, a follower of Vishnu, and thoroughly read in 
the Vedas. Having venerated the king and virtuous Br&éhmanas by 


a madhuparkha (or prepared food consisting of honey, liquid butter 
and curds.)” 


4. ‘Ifthe king be at a distance, [he should thus venerate] the 

Explanation chief of the village ; for a text recites : having invit- 

' _edall kinsmen, and the chief of the village also,’* 

Braéhmanas.] The plurality meant by this word, is restricted to three 

on account of the argument, exemplified in the instance of the white 

artrilges.—The venerating Brahmanas is with a view to their asking 
‘the child in adoption. ] 


ANNOTATIONS. 


4. The argument exemplified by the instance of the white partridges.] Allusion 
13 here made to the 8th topic of the lat chapter (pfda) of the 11th Book (adhyaya) of 
the Mimansé of Jaimini. A passage in the Vedas to this effect occurs. “On the 
occasion of the sacrifice of a horse, he should kill white partridges, for Vasanta (the god 
of spring).” Inthe partof the Mim4ns& mentioned, it: is proposed, as a subjeet for 
disquisition, whether, by the term ‘partridges’ in the plural, any indefinité number ex- 
ceeding two, is meant, or three only—The opponent affirms, that any indeffhite namber, 
is meant ; since plurality, is common to every number, exceeding two. The supporter 
of the correct opinion, however, alleges :—Ilst. That, the ordinance of law in question, 
i fulfilled by three.—2dly. The number three, must necessarily be included, in vay 
plural namber; but four, or other superior number, is not included in three.—Sdly;| T 
number three, is the first in order of all plurd numbers.—4thly. The sélection of that 
number, is more convenient.—5thly. The intent of the law, being accomplished *~ 
three, in destroying more than that number, an offence would be incurred.- 

be argoes, that three only, are meant by the plural term, used inthe ordinance 


* Gautama. 
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§. “ Both a bunch of sixty-four stem, entirely of the kuca grass, 
and fuel of the ‘palica tree,—also having collected 
these articles : having earnestly invited kinsmen and 
relations : having entertained the kinsmen with food, 
and especially Bréhmanas : having. performed the rites, commenci 
with that of place the consecrated fire, and ending with that o 
purifying the li 


Gaunaka con- 
tinued, — 


iquid butter : having advanced before the giver let him 
cause to be asked thus ; ‘give the boy.’—The giver being capable 
of the gift noone give] to him with recitation of the five prayers, the 
initial words of the first of which are ye-yajilyena, &c.” 

6. ‘Should give’ is understood—‘ kinsmen’ [the kingmen of the 
father and mother. ‘ Relations’] sapindas. The in- 
viting these is for the sake of witnessing.—Havin 
entertained invited kinsmen, and Bréhmanas previously appointed, 
and (on account of the conjunction ‘ and’) invited relations —This is 


the meaning. 


7. The same author continues.—‘ Having taken him by both 
hands with the recitation of the prayer, commenc- 
ing,—“ Devasya-tva, &c ;” having inaudibly repeated 
the mystical invocation,—‘angadange, &c.;’? having 
kissed the forehead of the child ; having adorned with clothes, and so 
forth, the boy bearing the reflection of a son.” 


‘Explanation. 


Gaunaka con- 
tinue 


8. ‘ Reflection of a son.—The resemblance of a son,—or in other 
words,—the capability to have been begotten, by the 


aaa adopter, through appointment, and so forth. 


9. The text continues—* Accompanied with dancing songs 
Text continued. 224 benedictory words, having seated him in the 
. middle of the house; having according to ordinance, 
offered a burnt offering of milk and curds (to each incantation,) with 
recitation of the mystical invocation ‘ yas-tva-hrida’—the portion of 
the rik veda, commencing, ‘ tubhyam-agne’,—and the five prayers of 
which the initial words of the first are ‘Somo-dadat.’ ” 


10. Vriddha Gautama.—‘“ Let him then cause, to be offered, as 
burnt offerings, an hundred oblations of milk, with 
liquid butter, contemplating in his mind, as the object, 
the lord of created beings, with recitation of the 

‘ pr&ja-pate-na-tva-detam.” 


11. Vasishtha—*‘ A person being about to adopt ason should 

take an unremote kinsman or the near relation of a 

_ kinsman ; having convened his kinsmen, and announe- 

his intention to the king and having offered a burnt offering with 

of the prayers denominated ‘ Vyéhriti, in the middle of his 

mg we -- ~ — aeen~e ~—~ --- him set apart like a Cf&dra ‘one 

whose kindred sre remote. . For it is. declared inthe Vedas; —s_—| 

are saved -by one.’ Whenason has been adopted, if a legitimate son 
be afterwards born, the given son shares a fourth part.” 
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-. 12. ‘ Dwelling’} house—‘ A doubt.’}] If from the great. difference 
of the country and language of one whose kinsmen 
} | - are remote a doubt arise as-to his lineage, dispositi 
ind so forth ; this being the case tillthe ascertainment of these purti- 
tulars let him not initiate such pitas ale this point, a reason ig as-, 


Commentary. 


igned,—“ many are saved, &c.” ‘ Many’] The father and other ancestors.” 
Form must bs 18. One of these forms is indispensable. 
yoserved. 3 le 


14. In continuation Caunaka says. “ Let the best of the regene- 

Text of Gan. Tate, to the extent of his ability bestow a gratuity on 

taka continued. the officiating priest ; a king half even of his domi- 

nion ; next in order a Vaicya three hundred pieces ; 

. Cadra the whole even of his property : if indigent, to the extent of 
1is means.” 


15. ‘Half his dominion.’] The produce for one year of half his 
dominion ; for a text of Vriddha Gautama recites; 
“ Let him proffer the profits arising from half his do- 
ninion received inone year.”—According as he may be in a superior, 
niddling or inferior condition [let a Vaigya give] three hundred 
veces of gold, silver or copper respectively : on account of the text of, 
Vriddha Gautama. “ Let him proffer three hundred pieces in gold or 
n silvér or in copper according as his condition may be superior ar’ 
itherwise.” ‘His whole property’] that is the acquisition by hire for: 
me year. 


16. Baudh4yana propounds a special rule for the followers of 
Baudhayana the Tittiri Veda—‘“ We are about to explain the mode 
ropoundsaspeci- for the adoption ofa son. One about to adopt pro- 
1 rule. duces two pieces of cloth, a pair of ear-rings,a ring and 
, priest thoroughly read in the Vedas, a bunch of sixty-four stems of 
he kucga grass and fuel of the ‘ purna’ tree.* Then having invited 
‘insmen into the middle of the dwelling : and having made a repre- 
entation to the king: having sat down by the direction of a Brah- 
nana in the assembly : having caused to be exclaimed auspicious day ! 
erediction ! prosperty ! having performed rites commencing with 
he recitation of the prayer— ‘ yad-devay-jana’,—down to the placing 
he vessels fur water : having advanced before the giver, let him thus 
eg ; ‘Give me this son—The other replies ‘I give—He receives the 
hild [and says ;]‘I receive thee for the sake of religious duty ree 
dopt thee for offspring’—-Then having adorned him with the cloth, 
he ear-rings and ring: having performed the investiture-and Piber 
eremonials down to the kindling a flame of fire ; having dressed thé 
blations, he offers a burnt offering after having recited the incahtation 
n the first chapter of the [Yajur] Veda commencing— “ yas-tv&-hndf- 
tirindmanym4na”—with recitation of the sacrificial prayer—“ yasyai’- 
ram-suk rite-j4ta-veda, &c.”—he offers a burnt offering:. Next haviap 
erformed the burnt sacraments, where the prayers. denuminated, 
ryahbriti are recited: and that designated ‘svishti-keyit’ with othube 
eremonials, being completed, down to the bestowing an excellent cow 


* Butea Frondosa. 


Commentary. 


) 
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he presents the fee [saying ;.‘ yours are] these two clotha, the ear-rings, 
the ring’ likewise.” But subsequently, if a real legitimate son is 
he [the adopted son]’ succeeds .t0 a fourth share—so =*~" Pen 4- 


| ‘The right of one 17. Incase, no form as propounded, should - 
adopted without observed, it will be declared, that the adopted son is 


crew cee entitled to assets, sufficient for-his marriage.* 


sequel. 
a - pro- 18. On the subject [of adoption,] Manu says, 
that the “A given son must never claim the family and estate 
_'of the of his natural father. The funeral cake follows, the 
son to the family and estate: but of him who has given away 


” Ee his son, the obsequies fail.” 


ceases. 

19. It is declared by this, that through the extinction of his 
filial relation from gift alone, the property of the son 
given in the estate of the giver ceases ; and his relation 
to the family of that person is annulled. 


20. And accordingly, since extinction of relation to the family 
The initiatory Lf the natural father,] and so forth is shewn, and 
ritesunperformed, 28 2 text recites,—“ let the father initiate his own 
at the time of sons,”—the initiatory rites even of the adoption, which 
adoption,aretobe are yet to be completed subsequent to adoption, are 
abet a to be performed by the adopter; but those already 
ie performed. erformed by the natural father are not to be cancel- 
ed. For, any argument in respect to the renewal of 
these is wanting; since the removal ot the taint of the seed and so 
forth, and the acquisition of priesthood, as suggested in the following 
texts have already taken place. “Thus the sin produced by the seed, 
and “womb acquires expiation, &c.” “As a picture is produced 
gradually by many lines, priesthood in the same manner proceeds by 
the observance of form.” 


91. Otherwise, it would follow from the text subjoined, that he 

Objections would have to-perform also the rites of Punsavana and 

would otherwise Simantonnayana.t “Let the father himself perform 

exist. the eight initiatory rites, (or on his default some 

other) in their order.” Now, this -would be improper; for, it would 

not be consistent with approved practice: besides, as his authority to 
perform initiatory rites ‘is from his relation of father subsequent onl 
doption, the incompetency of the adopter in respect to rites whic 

Pp evious thereto, [mo reason of extreme necessity 

aperating] | follows; for, the appropriate time of performance no 

exists. ge 


His text ex- 
plained. 


ANNOTATIONS. 
30. But those already performed... +. are not to be cancelled, &a. | This has re- 
ference'to the aera adoption taking place within the primary season prescribed for 
: of the rite of investitare, which, in the case of a Br&hmana is ordinarily 


® Y. infra, sect, VI. § 3. + Y. note to § 23, sect, IV. D. M, 


But, 


but were not per- 
farmed by the 
natural father, 
may be so by the 
adopter on ac- 
count of necessity. 


93. And 


{n that case the 
performance by 
the natural father 
of the rite of in- 
vestiture merely, 
establishes the 
filial relation of 
the adopted. 

Vasishtha. 
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if however, the initiatory rites which should have 
taken place previously have not been ‘performed by 
the natural father; they are in that ‘case ~~ 
completed by the adopter even, no account 
indispensable necessity of removing the taint of: the 
seed and womb; and for the sake of preserving: the 
order prescribed for the performance of the rités in 
question. 


accordingly if the rite of investiture merely be’ per- 
formed [by the adopter, the previous rites having been 
performed by the natural father,] the filiation of the 
son given, as son of the adopter is completed; in 
conformity with the text of Vasishtha subjoined. 
But this must be understood in respect to an adoption 
taking place within the primary season for the rite in 
question which extends to the eighth year; otherwise, 
[in the case of an adoption after the expiration of such 


season,| the capacity of having been able to perform that rite, during 
the principal season being wanting, as there would be no ability for 
the same at a secondary season, the rite would remain unperformed, 
{unless as required in such inferior adoption the rite of tonsure ; 
preceded by a sacrifice for male issue were renewed.] Text—*Sprun 

from one following a different C4kh4, (or branch of the Vedas,) the 
given son even when invested with the characteristic thread under 
the family name of the man himself, according to the form prescribed 
by his peculiar C4kh& becomes participant of the duties of such = 


24. And relative to the subject in question, [it is to be observed, 
The relation to that] should an agreement subsist stipulating that 
both families by «the son adopted should be son of the natural father 


special agreement and adopter likewise, a special rule for his participat- 
will be declared. _ ing in the ssf of both by reason of being a 
Dvyémusbyfyana will be declared.* 


ANNOTATIONS. 


23. But this must be understood in respect to an adoption, &c.] The doctrine of 
the author appears to be that adoption may take place at any age 3 though the more 
preferable adoption is that of a child for the performance of whose rite of investiture 
the principal season has not expired. In this case the auth: holds that he becomes 
fihally related by the mere observance of the rite of investiture, the other previous tites 
.Of tonsure, and those preceding the same having been performed by the natural father. 


_ As there would be no ability, &c.] The anthor supposes the case of adoyitio tion of 
child for whose investiture the principal season has fpaaedl where the adopter way 
omit the performance of the sacrifice for male issue, as prescribed for this inferwr 
adoption. On the performance of this sacrifice, the adopter must perform for the child 


in question, the rites of tonsure and the rest, whereby filial ion i uced, 
437, 30, 32) 3 y relation is prod : 


* V. infra, section V. § 83, 
{ V. infra. § 33. 


25. “Oh! lord of the earth, a son having been régularly ‘initi- 
--geonthe ted under the family name of his {natural] father, 
cue of adop. Unto the ceremony of tonsure, does not..become the 
tion attributed son of another man.’ When indeed, tlre ceremony: of. 
to the Purayas is tonsure and other rites of initiation (chidadyé 
nol authentic. sanskard) ate performed [by the adopter] under his. 
own fanjily name, (then only] can sons given, and the rest be con- 
sidered as issue: else they are termed slaves— Whether he be one, 
whose initiation has been completed, or one whose pupilage (caicava) 
has passed on adoption after the fifth year, the adopter should first 
rform the sacrifice for male issue.” As tor what they thus read as 
m the Purénas, that is unauthentic. | — 
26. Were it even authentic, still the interpretations given by 
Orif authentic, S0me that,— One initiated in ceremonies down to 
it cannot be con. that of tonsure under the family name of the natural 
strued ‘as barring father bears no filial relation to the adopter; but 
the filial relation guch relation obtains, where the ceremonies com- 
: n child whose mencing with that of tonsure are performed by the 
onsure may have "9 ‘as 
been performed by ®@dopter only”—and—“ if a child, whose tonsure has 
hisnuturalfather; been completed [by the natural father], or one past 
or, who may be five years of age be adopted, in that case, his filial 
older than five relation does not accrue’—are inaccurate. For, a 
ais repetition [of the same position in two sentences 
of the same passage] would follow;—the generally received rule, as 
recognized by all good persons in respect to the filial relation previous 
to the investiture of the characteristic thread, of one also adopted 
under five years of age, [if uninitiated in tonsure by the natural 
father] would be invalidated ;—and the adopter dying at that juncture, 
{of the adopted] to perform his obsequigs would result. 


27. On the contrary, this is the meaning of the passage. — 

: relation [to the adopter] of one initiated down to 
The correct oon-  tongure, under the family name of his natural father: 
struction shewn. being first barred,—on the repetition of that ceremony 
and the rest, such relation is exempted from the prohibition: and 
accordingly, since previous to the performance of tonsure and the 
other rites by the adopter, the servile state of one initiated (by his 
natural father unto that ceremony,] and of him who has passed his 
fifth year is intimafed: after the performance of that ceremony and 
the rést [by the adopter] filial relation to him is established. In 
respect to one whose initiation has not been performed [by his natural: 
father,| and a child who .is under five yearg of age, this relation is 
obtained by law alone, and this is notorious. _. 


ANNOTATIONS. 


_ .—..... . .. Thatis previous to the performance of the rite of 
a of the characteristis thread, for which the eighth year is prescribed as the prin- 
Cip 
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‘Or, there may, be this interpretation ;—‘a son [if, anopted 
acne’ (oy Papeerepaarcc a 4 hi : : ‘ - : | ° : ‘his. natu 
ay bo 777718 not a son [to such father] :—-the author 
may 5° having thus premised such son not to be filially 
. ..*. [to his natural father],—the sentence ‘an 
putratém yati’ (meaning ‘and he acquires filial relation to ___- 
ig subjoined as a reason: and thus tae objection that one term 
‘putrah’ (son) and the particle ‘cha’ are unmeaning is obviated. 


29. And thus, on account of uniformity of import with the 
Under which of Vasishtha before cited, {v 4 23.) by the compound 
chididya occur. Spithet ‘chidadya in the quality conveyed by which 
ring in the text the term ‘chédé’ isnot ineluded, rites commencing 
dintend rites with that of investiture for persons of a regenerate 
sare“ OF % tribe would be suggested; but for Cudras 
oer and so forth impliec 


80. “After the fifth year.” This regards a Br&hmana, 2 
the fruit of holiness resulting from the study of scrip- 


a oa ture.* For since the fifth year only is the principal 
ae “afterthe fil season for the investiture of the characteristic thread 


year, &.” which Of one desirous of such holiness, as is shewn by this 
oocus in theaup- text,—‘ For a Braéhmana desirous of holiness, resulting 
posed extract, from the study of scripture, the fifth year, &.’—the 
cited in § 25. passage in question has the same foundation. But 
for oue not so desirous,—“ after the eighth year, the adopter, 


ANNOTATIONS. 


28. Or there may be this interpretation, &c.] In the original, the two first: verses 
the supposed extract from the Purfnas, cited in § 25, run thus—‘ pitur-volren-y _ 
putrah eanskritah prithivi-pat. * * @-chfd antamna putra so putratum-y iti e¢héay- 
ateh.—-Tne translation given, conforms with the commentary in the Dattaka-Miminsa : 
buta more literal version of these two verses would be thus.— Ob ! loid of earth 
the son who (vah putrah) has been initiated under the family name of lis natural 
father unto the ceremony of tonsure,—that son does not sequire filial relation, 
to another (na putrah sa putratam-yatichanyatah.)” Against this construction, the 
author objects justly. thatene of the terms putrah (son), which occurs twice, 
the conjunction ‘cha’, (which signifies ‘and,) become redundant and anmeaning : 
were, as he suggests, the phrase ‘na putrah’ construed as the predicate of ¢ 
ea ion, which preceded ; and what lollows, as siete J a reason, for this position ; 

is objection would not apply.—According to the mode of construction adopted, in the. 
translation, the part commencing from ‘na pu'rah’ to the end of these verses is requiv- 
ed as the predicate of the position contained in what preceded. | 


39. By the compound epithet chalidya inthe quality, &. &. &c.] This com. 
pound term might either signify, commencing with tonsure or following tovsure : if 
the latier construction be adopted, the compound would be denominated ‘ ntad-guna? 
that is the term chid4, would be merely segregative and not enter into the quality cone, 
veyed by the epithet. tee om a 

30. “ After the fifth year,” &o.] Inthe extract cited in § 25, attributed by some 
to the Puranas, it is stated that a sacrifice for male issue must be performed where 
a child exceeding five years of age is adopted.—This implies that the fifth year linits 
the more appropriate season for adoption, during’ which the filial relation is pr. duced 


e 


without any special, rite as here alluded to.—T'he wuthor. here shews that the moution 
" ‘53 et note. pi at tae SE Ate pre a ae 





HINDU LAW-BOOKS. 


$1. [In adoption] respect should be shewn to the several prin- 
In the adoption cipal seasons, for the performance of the upanayana 
of a Kshatriya or ites of the Kshatriya and the Vaicya respectively. 
Vaigya, respect For he only, to whom authority, produced in the 
must behad tothe principal season might have attached, is capable to 
israel nave. Perorm such initiatory rite at a secondary season [if 
a. panaye not qualified by the renewal of, the ceremony of ton- 
It is otherwise sure, preceded by a sacrifice for male issue.] This was 
in regard to ton- before declared (v. § 23)—But in regard to tonsure, 
sure. attention to the secondary season may be observed on 
account only of express passages of law. 


32. ‘Sacrifice for male issue.’ Since, a person of the three first 
tribes only is competent to perform this by such 
Those of the ‘ - 

three first tribes Person, the filial relation must be completed through 
only, can pation the rites of tonsure and the rest, preceded by a sacri- 
the sacrifice for fice for male issue. But by a Cidra, the same even 
male issue. [is produced,}] through the rite of marriage alone— 

Thus the whole is unimpeachable. 


The ancient 33. And thus, the practice of all the ancients 
ractice of adop- even in respect to the adoption of a son unlimited to 


ragpagted any particular time is upheld. For, the construction 
upheld under the suggested [by us of the supposed extract from the 
constraction in § pur&nas] is self evident.* 


97 and 30. 


ANNOTATIONS. 


of the fifth year as the limit of this season has reference to a Brahmana, who is intend- 
ed for the study of theology, for whose investiture, (a rite which precedes the acquisi- 
tion of letters,) that year is prescribed.—He accordingly argues that in respect to 
others not so destined itis meant that the eight year, which is the primary time for 
the performance of that rite, limits the more appropriate season for the adoption of 
such persons: that is, that a sacrifice for male issue must be performed, where one 
who has passed hiseighth year is adopted.—The author, though he does not admit the 
authenticity of the passage attributed by some to the Puranas, yet construes it so as 
to conform with his own doctrine ; viz., that by the observance of a saciifice for male 
issue, and the subsequent renewal of initiatory rites, one, though adopted after the prin- 
cipal season for the performance of the rite of investiture of the characteristic cord 
may acquire filial relation. 


31. Respect should be shewn to the several principal seasons, &c.} Different seasons 
are prescribed for the performance of the upanayana, or rite of investiture of the 
characteristic cord, and other peculiar marks, on a Brahmana, Kshatriya and Vaigya, 
respectively.—These seasons are indicated in the following text of Yajiiyavalkya, 
translated according to the commentary in the Mitaksharé. The upanayana rite of a 
Brahmana takes place in the eighth yearfrom conception or the eighth year of his age : 
of Kshatriyas in ibe eleventh; or Vaigyas in the twelfth year [from their conception or 
Pirth respectively.] Some hold according [to the custom] of the peculiar family 
[of the individual.]’ Author text of the same another relative to the extent of the 

tiod for the performance of this rite occurs.—‘ The period for the performance of 
Pics sipansyana rite of a Br&hmana, Kshatriya, and Vaigya respectively, extends to 
the sixteenth, twenty-second and twenty-fourth years. Subsequent thereto should 
therite be unperformed, they become outcastes and uninitiated persons, excluded from 
participation in religions rites, and incapable of being taught the Savitri; except on 
the performance of a sacrament denominated Vrd&tyastoma.” 


* V. supra. 27, 30. 
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_Also..in the same manner under the second interpretation, 


Or, under the 
construction in § 
28, the passage 
may be cunsistent- 
ly explained as im- 
porting the coim- 
mou relation to 
both fathers of 
one adupted atter 
tonsure. 


(§28) the exclusive filial relation tothe natural father, 


of the adopted son, whose tonsure has been completed, 


having been first barred by theconjunction ‘and’ inthe 
sentence,—“ and he acquires filial relation to another’ 
—a common elation to the natural and adoptive fathers 
is obtained ; on account of both even having perform: 
ed initiatory rites: and this must be understood where 
there may bea stipulation to this effect between the 
two,—* This is son to us both,” and such only is 


called a Dvy&amushyayana having two fathers, and belonging to two 


families, 


30. 


Objection, that 
the son of two 
fathers can only 
he the son of ihe 
wife technically 
sv called. 


But is it not seen that the Kshetraja or son of the wite 


only is son of two fathers? Accordingly Harita,— 
[“ ‘Phe husband] living, fat the time of the ° appomt- 
inent| they call [the offspring of the same] the son 
of the wife: for [the natural father] has no controul 
over him. Were he dead [at such time,] they calk 
'*  Dvyamushyayana: for there can be no doubt 


as to who was the natural father.” Manu says, “ But the owners 


of the secd and of the soil may be considered in this world as joint 
owners of the crop, which they agree by special compact, in consider- 
ation of the seed to divide between them,—The special compact pro- 
posed isa stipulation between the owners of the seed and soil, both 
destitute of male issuc, to this etfect,— Mine is the soil, thine the 
seed: the offspring produced shall belong t» both.” Conformably, 
there is this text,-—“ A son begotten by one who has no male issue 
on the wife of another man, under the legal appointment, is lawfully 
heir and giver of funeral oblations to both families’”*—-But this 
relationship in question does not appear to apply to the son given ; 
on the contrary, the following passage of Manu before cited is vonclu- 
sive even of an opposite meaning. «A given son must never claim 
the family and estate of his natural father.” 


36. Should this be contended, it is wrong; the relation to both 
Over-ruled; the fathers of the son given also is established: since by 
general adopted referring to this text of Baudhéyana,~—‘ What is 
son may besonol declared in vespoct to one even of many, regulated 
two fathers. by the same Jaw, let him perform that, for the whole 
even. They are considered of the same description,’—the rules regarding 
the son of the wife are obtained in respect to the son given and the 
rest likewise :—and the following text has a general application in the 
Pravaradhyaya of Sankhydyana,---' He should perform ‘two, funeral 
repasts, or at one, contemplating them separately, he should designate 
at cach oblation, both the adoptive and natural fathers ; together with 


cs 


the two ancestors in inmediate ascent above euch.” ae 


37. Accordingly Satya-shfdha by the compendious rule,“ of 
Gouhaved absolute Dvyémushyfyanas of both, &c,”—having pro- 
tya-shadha. pounded a relation to both families (including the 
The comment patriarchal saints) of absolute Dvy4mushy4yanas, 

on whose text is who are sons of the soil, applies by analogy, the rule 
cited. regarding these [to sons given and the rest,] by 
another aphorism, commencing,—“ of sons given,and the rest, like the 
Dvy4émushy&yana, &.”—and this is explained by the commentator :*— 
“Treating on absolute Dvy4émushyayanas, the author mentions those 
incompletely so,—“ Of sons given and the rest, &.” unto these only, 
not to issue beyond, [does the connection to both families extend.] If 
the initiatory rites are performed by the first only [the family is his :] 
but if by the adopter, that of the latter on account of priority. 
Through him only in the case of descendants beyond, [the family 1s 
determined. ’| 


38. The intent of this explanatory passage is this.—As in the 
case of the son of the wife,—should there be an agree- 
ment between the two, the adopted son participates 
in the family of both: otherwise where the whole of the initiatory 
tites have been performed by the natural father only, he shares the 
tamily of such father; but in the case of the initiation being performed 
by the adopter, in that of the latter,—that is the adopter, on account 
of ‘ priority, —meaning superiority. ‘Through him only, in the case of 
descendants beyond, the family is determined. 


And explained. 


39. Accordingly Paithinisi. Those sons given, purchased, made, 
Te eee and the son of an appointed daughter, who are in such 
ee case affliated through the adoption of a holy saint by 

another, are sons of two fathers.” 


40. The meaning is. Where a mutual agreement between the 
natural father and adopter exists; [those affiliated] 
Explanation of through the adoption of a holy saint, that is, one 
his text which propounded by a holy saint, are Dvy&mushydy- 
—""™ anas.—Thisis clearly declared [in the prayoga-parijata. ] 
«Sons given, purchased, and the rest are sons of two 
fathers: their marriage may not take place in either 

family even, as was the case of Sringa Caigira.” 


The state of ason given as Dvyaémushy4yana, cannot obtain 

Objection, that ‘Since, the property of the natural father in such son 

_son given can. not being extinguished, the rule for the gilt propound- 

not be a Dvyd- ed in the text“ Whom the father or mother may 
ss give, &.”—would be unmeaning. 


42. This must not be affirmed. From gift, preceded by an agree- 
ae ment, such {as that premised,] in the case in question 

ate even, the common relation [to both fathers,] of such 
given son, is established; like the property of the owner, (since he 


* Savarasvami. 
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himself is one of the objects,) in water made common, (as a river, and so 
- forth,) by a relinquishment, alluded to in such passages, as that sub- 
joined,) the: object of which, is every creature: and which extinguishes 
the peculiar property of the individual himself. «This water is relin- 
quished by me as common to all beings, let all creatures enjoy it by 
bathing, drinking, and immersion.” Enough has been said, 


SECTION III. 


Funeral. rites performed by the absolutely adopted son,—by the 
Doydmushydyana—Relation of Sapinda, in the fumilies of the 
adoptive and natural fathers respectively. 


1. Next, the funeral rites performed by a son given are deter- 
An adopted son, mined. In respect to these, although the son given 
and the real legi. be first adopted, yet the legitimate son existing, he 
timate son, being is not competent to officiate in the sixtcen funeral 
ee the repasts, ending with the Sapindikarana; for his 
ater performs superiority in rank is barred by Devala [who says,]. 
the exequial rites. ;, ey . see : 
A real legitimate son being subsequently born, 
superiority of rank from age does not vest in them.” And a text of 
Yajnavalkya recites; “Amongst these, the next in order is heir 
and presents funeral oblations, on failure of the preceding. Otherwise 
the adopted son in every respect resembles the real legitimate one.” 


2. A special distinction obtains at the funeral repast, on the 

anniversary of the day of death. Accordingly J&ta- 

0 karna. “Annually (pratyabda) let the son of the 

wife and legitimate son perform [obsequics] according 

to the Parvana form : the other ten sons should perform a rite dedicated 
to a single ancestor.’ * 


Explanation. 3. ‘The other ten,—the son given, and the rest. 


4, Pardsara likewise.—“[A funeral repast,] by the legitimate son 
Pardsara, con- for a father, who has departed this life, on all occasions 
rms. ‘ig in honor of three ancestors: that, by those belong- 
ing to more tham one family, (aneka-gotra) is consecrated to a ae 
ancestor, on the anniversary of the day of death.” 


5. “By those belonging to more than one 


Explanation. Meaning those belonging to two families. 


* V.D, M. Sect. IV. § 72 et note. 
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6. The legitimate son, and the son of the wife also, if they 


According to 
authorities quot- 
ed, the legitimate 
son, and son of 
the wife, if they 
preserve a conpse- 
erated fire, per- 
form -a Parvana 
rite, and the ad- 
opted son,, under 
all circumstances, 
a single rite in 
honor of a deceas 
ed father, 


preserve a. consecrated fire, are competent to perform a 
Parvana, or double rite. For, the text of J&avala— 
“ By sone preserving a. consecrated fire, the funeral 
repast is to be performed always after the Parvana 
form”—corresponds with the Matsya-Purdna. “By 
those, other than the real legitimate son, and the son 
of the wife indifferently, whether they do or do not 
preserve a consecrated fire, a rite in honour of a single 
aneestor is to be performed. This is an established 
rule.” 


7. An aphorism of Sankhy&ayana propounds a distinction in 


A distinct ce- 
remonial, is pre- 
scribed for the 
Dwyamushyayana 
by Sankhyayana. 


His text 
plained. 


9. In the Pravaraédhyéya alsv. 


The kshetraja, 
or son of the wife, 
according to a 
passage ‘in the 
Pravaradha ya 
under all cireum- 
stances, performs 
certain obsequies, 
for his natural 
father, and where 
such person has 
no other son, Is 
his heir, and per- 
forms his funeral 
rites, 


LO. 


Explanation. 


respect to the observances prescribed for the Dvy4- 
mushyfyana. “ Having duly performed the prepara- 
tory ceremonial called avanejana, where there may be 
«a diversity of fathers. both at each oblation.” 


8. Where there may be a diversity of fathers at 
each oblation, both the natural father and the adopter, 
—‘‘let him. celebrate” as is understood. 


“Those, who are begotten by a 
paternal uncle, for the obsequies of a single person, 
are the sons of the adoptive father only. Then, if 
there be no issue begotten on their |the natural 
fathers’] wives, let [the sons begotten on the wives of 
others,| take the estate and offer in their honor obla- 
tions, consecrated to three ancestors, 1f however, there 
should be [such issue,] still, such sons should present 
funeral cakes to both even. According to the text of 
a venerable saint, [the adopted son] should perform 
two funeral repasts, or at one, contemplating them 
separately, he should desiguate at each oblation, both 
the adoptive and natural fathers; together with the 
two ancestors in lnmediute ascent above each.” 


‘The meaning is ;—where there may be no express agreement 


on the part of the adoptive tather [that the adopted 


.enane chall hoalane to hoth -f and [the natural | 


may not have other offspring : and where there may be such agree- 
ment by that person, and such offspring may exist, relation to both 


fathers obtains. 


In the passage cited, an option in respect to perform- 


ig distinet, funeral repasts or otherwise is contained. 


bu 


' ANNOTATIONS. 


7. Ceremonial called avanejana.} This must precede the presenting of the 


funeral cake, and Consists im pouring froma vessel on the kuga grass on which *' 
vee edfered water white flowers aud sandal syoud previously oxed, 
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11. Nor does this [merely] refer to the son of the wife; for by 
the ‘compendious rule of Satya-sh&dha,—* of sons 
given and the rest like the Dvy4mushy4yana, &¢.”— 
the rules regarding such son areshewn to be applicable, 
also to the general adopted son who may be son to two fathers, 


Therule in ques: 
tion is general. 


12. Accordingly H&rita. “ Of these, in the first place, the tute- 
lary saints of the natural father [are those of the 
adopted son]. He should perform two several sets of 
funeral oblations, each consisting of two ; or designate 

both in each (eka) oblation [of one set ;] his son—ain his second, his 
ervandson, in his third [should do the same]. Some hold three to be 
partakers of the wipings ; others, that they extend to the seventh 
degree.” 


18. ‘Of these —That is from amongst these fathers, in the first 
place the set of tutelary saints of the natural father 
—in the second that of the husband of the wife [are 
those of the adopted son who] has thus two sets of 
tutelary saints.—“ In each (eka) oblation” |—a repetition [of the word 
‘cka’] is understood on account of the text of Apastamba. “ If son to 
both fathers, “he should designate both at cach several oblation,”— 
“{n his second] at his oblation to his grandfather, the son of the 
Dvyaimushyayana. ‘In his third.’| That is,—at his oblation to his great- 
evandfather, the grandson of the Dvyémushyéyana. 


llis text ex- 
ined, 


14. But, if the adoptive father died first, [the son] should present 
Rules as tothe the oblation [first] to him ; if the, natural father then 
orderinwhich the to the natural father ; should both have died [at once, | 
sonot twofathers then let him present first to the natural father and 
Ae aetna last to the adoptive. Mérichi declares this. “ He who 
lis fathers res- ™ay be procreated on a widow by a kinsman or one 
pectively shown unrelated should first present the oblations to and per- 
by Marichi. form the observances of the funeral repast in honour of 
the adoptive father, and after this to the natural father. If in an 
instance the adoptive father should survive [the natural one,] let the 
issue present [the oblations] first to the natural father: but the same 
must be given [to him] last [should he survive ; the adoptive father] 
being dead. If both may have died [together, the oblation must 
be given,] first to the natural father : after him the son should present 
the same to the adoptive father. Should it not be first offered to the 
natural father, 1t does not endure.” | 


Whose text 15. By this, the performance of a p4rvana rite, 


intimates that by the son of both fathers, on the death of either 
the son of two 


fitiices ie do even is shewh. 
perform a par- 
vana rite on the 
death of either. 
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In the same manner, by parity of reason, where there may be 
The same rule ® diversity of mothers, the sires of the natural mothers, 
applies to the ma- re first designated by a son, whois son to two fathers, 
ternal sires, (by at the funeral repast, (suggested by the passage sub- 
either mother,) of joined) in honour of the maternal grandsires : subse- 
oe of two ‘quently, the sires of her, who is the adoptive mother 
. — bee the paternal sires are honoured, there cer- 
tainly are the maternal.” 


17. But theabsolutely adoptedson presents oblations to the father 
Butnotsointhe and the other ancestors of his adoptive mother only ; 
case of the abso- for he is capable of performing the funeral rites of that 
lute adopted son. mother only: and thus, in conformity with the spirit 
ofthe sentence, “ He is aie to continue the line of his ances- 
tors,”—which is subjoined: as the reason, [in the text of Vasishtha], the 
prohibition [therein]—‘let not a man give an only son,” refers to an 
adopted son, other than the Dvyamushy4yana, or son of both fathers ; 
for [where the adopted son is such,] no extinction of lineage ensues, as 
has already been declared.* 


Thavelationas 18. The relation as sapinda, is next considered. 
sapinda, extends This extends to three degrees; in the family of the 
to three degrees natural father, by reason of consanguinity : and in that 
ineither family. of the adopter, through connection by the funeral cake. 


19. This Karshn&jini declares—“ As many as there may be de- 
grees of fore-fathers: withso many, theirown fore-fathers, 
let sons given and the rest associate, the deceased. In 
order, their sons with two fore-fathers, their grandsons 
with (samam) one [should do] the same.—The fourth degree is exclud- 
ed. This [relation of sapinda] extends to three degrees.” 


Karshnajini 
shews this. 


20. This is the meaning of the text, according as the deceased 
adoptive fathers, may be sons legitimate, adopted 
[absolutely], or of two fathers: as many as there may 
be degrees of fore-fathers, three or six, with so many, let sons given, 
and the rest associate them ;—that is—connect by admixture of funeral 
cakes.—Of the cases in question, where the adoptive fathers are real 
legitimate sons [the fore-fathers, with whom their association is to be 
made,] are three, viz., the father, paternal grandfather and great-grand- 
father ; where sons adopted absolutely, three, viz., their adoptive father, 
grandfather and great-grandfather ; and where sons of two fathers, six, 
viz., their natural father and the other two, and their adoptive father, 
and the other two. : 


Explanation. 


21. And thus itis intimated, that those who are the revered 
objects, contemplated at a p&rvana rite, performed by 
the adopted son himself are the same at the sapindi- 
karana ceremony also celebrated for the adopted son by his own son: 
and the sons of an adopted son should perform his sapindi-karana with, 


Ey 


on. 
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his adopter, and two out of the three fore-fathers of this latter.—And 
in the same manner the grand sons of the adopted son should perform 
the same—that is, the association of their own fathers, by admixture 
of funeral cakes with—(for ‘sama’ is used by Karshn&jini in the sense 
of this preposition,) the adopted son, the adopter, and one out of three 
fore-fathers of that person; viz., the father of the adopter. 


22. ‘The fourth degree is excluded.’} ""#4iatever person, at any 
; time, performs the ceremony of sapindi-karana for any 
re eee one does the same with three fore-fathers only of that 
acai individual;—by this, [which is the meaning of what 
preceded the passage cited] the exclusion of the fourth degree is estab- 
lished. The propounding the same position, [by the passage in ques- 
tion,] in conformity with the rule of logic,—‘“a position having been 
established, its re-introduction, is for the sake of a peremptory rule’—is 
meant to bar the relation as sapinda [to the adopted son], of those, who 
(in the case of a real legitimate son,) would have partaken ofthe wip- 
ings of the oblations; by reason of their being precluded therefrom 
[in the present case]. The author declares this very position [in 
subjoining] ‘this: that is ‘this relation of sapinda, &. 


23. And thus, the general relation of sapinda, extending to the 
The ,; seventh degrce, which is propounded in the Matsya- 
genera . 4 : : 
relationof sapinda Purana, in the text subjoimed, is barred by the special 
extending tg the rule in question. —‘“The fourth and the rest in ascent 
seventh degree is are the partakers of wipings, the father and the others 
thus barred. participate in oblations of food, the seventh presents 
the same.—The relation by oblations of food, of these, extends to the 
seventh degree.” Consequently, the contrary doctrine suggested by 
Harita, in this passage-—They propound the partakers of the wipings 
to be three, or according to some, they extend to the seventh degree’— 
is consistent, [as the opinion of the opposer of the correct doctrine. ] 


24, This very position is elsewhere compactly declared.—* But 

The same po- Of adopted sons, the relation of sapinda extends to 

sitionispropound- three degrees, in the family of the natural father ; 

ed in another and in like manner in that of the adopter, this is a 
authority. fixed rule.” 


25. This relation of sapinda extending to three degrees in both 
This relation of famlies, is propounded in respect to the son of two 
sapinda however, fathers: for his performing the ceremony of associa- 
in both families tion by admixture of funeral cakes, with two sets of 
Se ear tothe three ancestors is declared [by Karshn&jini.] But the 
0 fathers. ° i 
connection by funeral oblations of the absolutely 
adopted son obtains in the family of the adoptive father only : on 
account of the extinction of the funeral oblation of him, who hath 
given away his son, intimated in the following text of Manu, before 
cited—“ A given son must never claim the family and estate of the 
natural father ; the funeral cake follows the family and estate : but of 
him, who has given away his son, the obsequies fail,” 


The sens given, purchased, and. the rest who are adopted 
‘his own general family by observance of form acquire in- 
_ the family: [of the adopter].—But the relation Oe 
_ neob:.inekuded.” . The meaning is—sons given and 
wdopted . from those of his own general family by the 
form only, participate in the family [of the adopter]. But the relation 
of sapinda is not established in them: and such relation not obtain- 
ing in those belonging to the same general family, of course, 1t can not 
subsist in those of a different general family. As for this text of 
Vriddha Gautama, it is prohibitory of the relation of sapinda extending 
to sevén degrees, which might be inferred from analogy to the real 
legitimate son: or it bars the impurity for ten days and so forth, aris- 
ing from the relation of sapinda.— But it does not prohibit totally such 
relation on account of the several texts before cited. 


PECTION LV. 


The vmpurity of the adopted soi vn occasions of birth and 
death—His maivriage. 


In the case of 1. Next the impurity and so forth of the adopted 
are Hie ny son [on occasions of birth and death,] is determined. 
procalimputityin 18 respect to this topic, [it is to be observed, that| 
the family of the there is no reciprocal impurity of the absolute adopted 
natural father, son in the family of the natural father; for relation to 
does notobtain- his family and the presenting in his honour, funeral 
fa ie eae oblations being barred, the extinction of uncleanness 15 

: an obvious consequence. But the impurity of the 


case of the Dvy4- aes? aie 
musby4yana. Dvy4mushyayana, is in both families. 


2. Inthe Brahma-pur4na [it is written,| “the son given, the son 

In the Brahma- self given, the son made, as well also the son purchased, 

puramatheimpuri- and the deserted son, who are always to be cherished, 

ty is declared to belong to a different family present distinct oblations, 

last three days. == and perpetuate a different lineage, and on oceasions of 
birth and death, become impure for three days.” 


3. Parasfra. “On occasions of birth and death, impurity for three 

Tarastra con- days is ordained for him, who, whether of a differentor 

firms. of thesame general family by the will [of the adopter | 
is initiate and adopted.” 


So also, excepting the legitimate son on the 
death and birth of the son-of the wife and the rest, 
a general napurity, lasting thice nights, always take 

cin every tribe,.-This is a sebtled 


passageol the 
Brahima-nurana. 


5. ‘* Always’—subsequent even to-the-investiture of the charac- 


‘Always’ eccur- 
Ting in which is 
explained, and the 
geveral position 
argued to be cor- 
rect. 


the same. 
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teristic thread. As the relation of one, : h of the 
game general family, to the family of his adoptive father 
is attained through the observance of form, after the 
previous extinction of relation to ‘the family of his 
natural father; there is no distinction between an 
adopted son of a different general family, [and one of 


Therefore, the uncleanness for three days prépounded in 


the text in question [indifferently for either] is even proper. 


G6. Thus, where the adopted son may be unmarried, the offence 


The offence of 
parivedana ca n- 


not be incurred. | 


of parivedana* is not incurred by the marriage of a 
legitimate son subsequently born: nor is there any 
objection against an adopted son marrying befoure his 


elder whole brother. 


But the adopted 
~~ might marry 
fomale of the 
veeeeeey ve his real 
father, and the 
Dvyamushya- 
yana, one rcmov- 
ed more than 
three degrees, 


7. But, since the extinction of his relation by obla- 
tions of food in the family of the natural father is 
shewn, the marriage of an absolutely adopted son, 
might take place therein: and the marriage of a 
Dvyaémushy&yana with the issue of a female remov- 
ed in relation more than three degrees would be 
proper. ; 


8. It is not so; for in the text of Manu, subjoined of which (on 


This objection 
over-ruled. 


account of the conjunctive particle ‘ and’) the con- 
struction is—‘ who is not connected as Sapinda, to his 
father [as well as mother ;]—the term ‘ father’ is used 


to exclude [from marriage,] a female related as Sapinda to and belong- 
ing to the general family of the natural father also of an adopted 
son, although exclusively belonging to the family of his adoptive 
father.—“ She who is not connected as “ Sapinda to his mother and 
‘ father, and not belonging to the general family of either, is approved 
“ amongst twice born men for espousal and connubial intercourse.” 


9. Nor mustit be argued that, still, where the father of the 

Ata thee he adopted son might himself be an adopted son, there 
jection refuted. would be no reason barring the marriage with a female 
removed in relation to such father beyond the third 

degree ; since her relation as Sapinda to, and being of, the general 
family of the father are wanting. Because, the relation of Sapinda 


ANNOTATIONS. 


5. Subsequent events, &c.] Three days sre the period prescribed for the unelean- 
ness of a person, previous to investiture of the characteristio thread on “occasions of 
death and birth.—The author obviates an inference, that the period in question fixed 
for the adopted son is so merely in case of his investiture not having taken place. 





* Sce D. M. Note to Sect. VI. § 54. 
G3 


in question does. not apply. to marriage: but is an universal relation 
of that denomination, predefined. as extending to the seventh degree 
in the line of the father and to the fifth, in ‘that of the maternal grand- 
father—-Thus there is no inconsistency. These several descriptions of 
relations of Sapinda will-be enlarged on in their appropriate places 
respectively. a on eee 


SECTION V. 





- The succession by inheritance of adopted sons lineally and 
collaterally—in the case of Cudras— 
of the Duyamushydyana, 


EEL 


Ue erasnats 1. The inheritance of the adopted son is next 
cited on the sub. propounded. On this subject Vrihaspati says,—“ the 
ject of the enc- ‘real legitimate son alone is master of the paternal 
cession of the “estate: for the sake of affection, let him allow sub- 


adopted son- “ sistence to the rest.” . 


2. ‘The rest.’] Those who are excluded from 
participating in the estate—‘ Affection,.’—Love— 
‘ Subsistence. —Alimony. 


3. Yama also.— Sons are Neeru by intelligent saints to 

“ be twelve: of these, six are kinsmen and heirs; and 
“six kinsmen but not heirs. Those versed in the 
“ distinctions of class declare that the first is the one 
« begotten by the man himself: the second, the son of the wife; the 
“ third, the son of the appointed daughter ; the fourth, the son of the 
“ twice-married woman ; the son of the unmarried daughter is con- 
« sidered the fifth : and [the sixth,} the son secretly born in the man’s 
“house. These six present funeral oblations—The son deserted, and 
“ the one received with a pregnant bride,the son given, and the son 
“ made, and fifthly, the son purchased, and the son presented by him- 
“self; These six, whose filial relation proceeds from an overt act of 
“ acceptance are kinsmen but not heirs.’ 


4, Nérada. “The real legitimate son; the son of the wife 

, “ by appointment ; the son of an appointed daughter ; 
eee the « the son of an unmarried daughter ; the son received 
“with a pregnant bride ; the son of hidden origin ; 


Explained. 


on the 


six. whose; filial, relation, &c.] The terms of the original are _ _ 

—.- This expression disjoined may be construed as contaiuing, or aot 

before sangnmia a privatives. According to etther mode of construction, 

~ m-neweevy go snln-> itself of rendeting the compound epithet.ot efe (these) s0.as to 

apply to-the six sons allnded to, and not be applicable to she other six.—The Sanscrit 

reader. will pespoite that a translation hes been adopted, which it cannot be pretended, 
is uggested obviously by the terms of the text, 
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“ the son of a twice-married woman ; the deserted son ; Se 
“ the son purchased ; the son made also; and.the one given: by. bimeclt ; 
“ these are declared to be the twelve descriptions of sons.. .Of these, 
“ six are heirs'to kinsmen and six not -heirs to kinsmen. | 

“ cording to priority In order is considered as. superior; and the 

“gsuecessively as inferior. Onthe death of the father, according to 
“ their order they succeed to his estate. On defect of each preceding 
“ more worthy, let the next less worthy son obtain the estate.” 


5. The meaning is on default of each preceding, 
the next succeeding in order is entitled to the pro- 


perty. | 


6. After having previously enumerated as sons, the real legiti- 
Vishnu also mate son of the wife, the son of an appointed daughter, 
the son of a twice married woman, the son of the un- 
married daughter, the son of hidden origin, the son received with a 
pregnant bride, the son given, the son purchased [the son’made], the 
son self-given, the deserted son, and the son obtained in any ~~~ ~~ 
whatsoever ; Vishnu adds “ of these, the first im order respectively 
“is the most worthy; he only is entitled to the estate ; but he should 


“ support the rest. 


Explanations. 


7. After having enumerated, the legitimate son, the son of the 
Yijfiavalkya. oy aap daughter, the son of the wife, the son of 
d y hidden origin, the son of an unmarried daughter, the 
son of the twice married woman, the son given, the son purchased, the 
son made, the son self-given, the son received with a bride, and the 
deserted son, Y4jiiavalkya' subjoins :—< Amongst these, the next in 
“order 1s heir, and presents funeral oblations on failure of the pre- 
“ ceding,” | . | 
8. Manu,—‘ Not brothers nor parents; but sons are heirs to the 
Manu “ deceased.” And again, “ On failure of the best and 
“ of the next best, let the inferior in order take the 
“heritage ; but if there be many equal, let all be sharers of the estate.” 


9. « Equal.’—In respect to virtue or quality as being 
. the son of the soil or wife and so forth —‘ Of the 
Explanation. = _that is of the legitimate son and the others — 
inferior in order, the less worthy :—Meaning the son of the wife 
those following. : 


10. The same author—“ The son of the body and the son of the. 
_ Another text of “wife may succeed to the paternal estate ; but the 
on author. _“ ten other song can only succeed in order to the fami- 
ita cited, ” « ly duties and their share of the inheritance.” Harte, 
—“ The.son begoiten by the man himself, the son of the wife, #« sks 
“ of the twice married woman, the son of the appeinted daughter, 
“ the son of hidden origin or kinsmen and heirs.’ The son 


HIXND(’ 


son purchased, the-son deserted, the.son received with a ___...—- 
bride, the son-selfigiven, and the sonany how -obtained are’ heirs 
 * kinemen, Os en je Ra | 


L 
hg ae & te Bere? i" ay 


11, Manu,—* Of. the twelve sons. of men, whom ae 

“from the self-existent has named, six are kinsmen 

heirs, but kinsmen. The son 

“ begotten by a ‘man himeelf, the son of the wife, the son given, the son 

‘“ made, a son of concealed birth, and a son rejected, are the six kinsmen 

“ and heirs.—The son of an unmarried daughter, the son of a pregnant 

“ bride, the son bought, the son of a twice married woman, the son self- 
, and the son by a Cidra are the six kinsmen but not heirs. 


12. Baudh&yana.—“ He pronounces the real legitimate son, the 
“son of an appointed daughter, the wife’s son, the 
| “sons given and made, the son of concealed origin, 
“and the deserted son also participators in the estate,—the son of an 
“ unmarried daughter, the son received with a pregnant bride, the son 
“ bought, the son of a twice-married woman, also the son self-given, 
“ and the Nishada, or son of a (adra, he pronounces partakers of the 
“ family. | 


18, This declaration, that the son of the unmarried daughter and 
the rest. participate in the family only, is for the sake 
Explanation. = of barring their taking a share of the heritage, where, 
one even of the others before enumerated, viz. the real legitimate son 
and the rest may exist. 


1a. 


14. Vasishtha having previously mentioned, the son received with 

a pregnant bride, the son bought, the son self-given, 

Vasishtha. « the deserted son, and the son by a (fdra woman : 

and alluding to the legitimate son, and the rest in another place says : 

« Where there may be no heir to a person of any of the tribes, let 
“ these take the heritage.” 


15. Devala having recited the real legitimate son, the son of 
an appointed daughter, the wife’s son, the son of an 
og unmarried woman, the son of secret origin, the deserted 
gon, the son received with a pregnant bride,.the son of a twice-married 
woman, the son given, the son self-given, the son made, the son pur- 
chased adds: “Those twelve are pronounced sons for the sake 
«of issue : some are sprung from himself: some from another also : 
“ some se pasty by [an overt act of adoption] : and others filially re- 
“ lated independent thereof. Of these, the first six are kinsmen and 
« heirs [to ceapenae the rest are so merely to the father : and a special 
«“ pale obtains, according to the’priority in rank of the sons: all these 
«"gons are considered as heirs, t6 one having ‘no real legitimate.son ; 
«but, @hpuld a son be ‘subsequently born, no right of primogeniture 

to ‘them. “Of these, ‘those: who -are’ equal in clase take’ 
in rank should live in subjection to 
one of equal rank receiving —-*-*---~-~ ” 


Devala. 


SEC. V. 


16. Kétyéyana—« If a legitimate séti ‘be :born, 

> rest are pronounced sharets Of a third  & pro 
“ vided they belong to the same tribe : but if they “ofa” difard 
“ class, they are entitled to food and raiment only. In some cdpik 
ae “ ‘* * --- pronquneed sharers-of a fourth part (a)? 


—‘' When a son has been adopted, if a legitiztiate 
“ son be afterwards born, be shares a fourth part pro- 
“ vided [the estate] may not have been expended in 

acts of merit.” | | | 
18. ‘He’] the adopted son. ‘ Provided’ the whole estate (which 
is understood) may not have been expended by the 
legitimate son in acts of merit,—that is in sacrifice, 





4, 
t 
4 
. 


Explanation. 
and so forth. 


19, For the sake of removing the conflicting contradictions of 
The apparently Several varying texts of Manuandtherest, — 

conflictingauthor- ing interpretations are offered on these texts. 
ities, cited, are declaration in Vrihaspati’s text, that the real __._-- 
reconciled. mate son succeeds exclusively to the estate, and that 
the rest are entitled merely to subsistence, regard such sons of the wife 
and the rest who are unequal in class, on account of uniformity with 
text of K&tyayana and Devala. And the rule also in the texts of 
N&rada and the rest, for the succession of the son given and the rest 
to the estate, on default of the son of the wife, and the rest, regards 
their succession to the whole estate, and therefore the rule for the fourth 
of the share of the real legitimate son pcos by Vasishtha, where 
such son may be born subsequeut to the adoption of ason given must 
be understood as applying to a son given. 


20. So, also the rule for succeeding to a third share in the texts 
of Devala.and K&tyayana, must be alleged to refer to 
The rule for : 8 

the third. share 2S80n given, endued with eminent qualities, on account 
proposmded in§§ of uniformity with the following text of Manu—* Of 
5, 16, is relative “the man to whom a son has been given, adorned 
to the eae nic with every quality that son shall take the heritage, 
i) «Cthough brought from a different family’— With every 

quality’] class, science, observance of duties. ; 


21 Others affirm it must apply to the son of the wife im 
Some construe {formity with this passage in the Brahma Pur&ga: “ 
it as referring “ the real legitimate son even, who is subse ony 
tothe sou of the “born enjoy the whole estate—the son of the wife 
a “ takes a third share, the son of an adopted daughter 
“ a fourth.” | 


| ae ANNOTATIONS. 

iM rers of a third part.] In citing’ this | oe 

“eKel (Secae which et. a fourth’ patt. * This reading observes Mr. Cule- F 
48 followed: in ie alee Siceniisdare, &e: But the Kulpatera, © 
‘ant other nompilations read‘ 






a third part’—vide Jimita-vabana C. 10 439," . 
eT TT reer 4 
oh. Sect, XI. § 25." S * 


inthe same manner the doctrine of one holy saint, that 
, i < tag that’ 


of quality,” also 
recotisites, the 


Vappérently “oon-. 
fieting ‘doctrines : 


the afipted soni 


and is not heir to 


kinsmen. x 


subjoined) from inheriting merely of the 


mnenemeeef HOB, the ‘80n given is‘an heir to kinstten,—and ‘ of 
‘another, that‘he is not‘sach heir,—are to be reconciled 


by referring to the distinction of his being endued with 
good qualities or otherwise. By reason of succeeding 
to the estate of sapinda kinsmen, as well as to that ot 
the: father, he is [argued by the one to be] heir to 
kinsmen ; and on account of the particle ‘only’ in the 
phrase “of the father only” (occurring in the passage 

ather, he is [argued’ by the 


-“*-» not to be] such heir.—“‘Of these, the first six are heirs to kins- 
: the other six of the father only.” 


And also the 
variation of rank 
assigned him by 
different ‘suthors 
in the series of 


) . 


epbeet ots Chat 
the adopted sou 


23. Andthus [the objection of] variation from 
the son given being enumerated higher and lower in 
the order of inheritance, and so forth, by different 
holy saints respectively, is obviated by the distinction 
as to his qualities me and bad. 


94. Therefore, by the same relationship of bro- 
ther, and so forth, in virtue of which the real legiti- 
mate sun would succeed to the estate of a brother or 
other kinsmen, where such son may not exist [the 


adopted son] takes the whole estate even. 
25. Since itis a restrictive rule, that a grandson succeed to the 


Objection, that 
the grandson be- 
ing the adopted 


sen of anadopted . 


son would share 
“ % 

equally with an 

2 Me Ba te Led 


QOver-ruled. » 


appropriate share of his own father, the son given, 
where his adopter is the real legitimate son of the 
paternal aosatatner is entitled to an equal share 
even with a paternal uncle, who is also such descrip- 
tion of son; therefore, a grandson, who is an adopted 
son may [in all cases,] inherit an equal share even 


- with an uncle.—This must not be alleged, [as @ gene- 


ral rulej. For, there would be this discrepancy : 
where the father of the grandson were an adopted 


son, he would receive @ fourth share: but the grandson, if he were 
such son, [of him] would receive an equal share {with an uncle in the 
heritage of the grandfather]. And accordingly, whatever share may 
be established by law, for a father of the same description, as himself; 
to such appropriate share of his father, does the individual in ques- 
tion, [viz. the adopted son of one adopted] succeed. Thus what had 
been advanced, only is correct. The same rule is to be applied by 
inference to the great grandson also. 


26. But, although the son of the wife, the son given, and the rest 


ponent 
eaeammeaiet! «hating! 


not .suéebed to 
saa _whate ver 
be bis ri 


ght tothe 


generalestate: as 


may succeed to the general estate, their non-succes- 


- gion to empire is advanced.—Thus it is ordained in 
the Vedas.—‘ The legitimate son, the son of the wife, 
“the gon given, the som made, the son: of concealed 


« birth, and the son rejected, take shares of the heri- 
“tage. The son of an unmarried girl, the son of a 


first, in order respectively, let him invest the next with 
_ But let, him not appoint to the empire the son of a} 
married woman, nor % son se 
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an 
ok 

pera 

born of a female slave”. 


f-gaven, nor one 


«—In the same authority also— Let not the king invest, ° 
“ empire the wife’s son and the rest: [nor] cause to be completed 
« through such sons the solemnities for his fore-fathers, a legitimate 


€ son, existing. 
37. It is 


His objection is 
obviated, ‘The two 
passages are con- 
siatent, and such 
general ' position 
a be deduct- 
ed. 


replied—If another ordinance of law exist, a special 
rule for the sake of convenience [must be construed] 
as conveying even the same meaning. Therefore, the 
first. passage cited, which is declaratory of the right 
to succession of the next in order, on failure * ~~* 
preceding extends even -to the whole empire, 

forming with the texts of Narada and the rest 


mentioned : and the latter passage prohibits the equal 
participation of the son of the wife and the rest, if a legitimate sou 
exist, or it refers to a son of the wife and the rest unequal in : 
otherwise it would be vexatious were adverse meanings deduced frém} 
each passage. But if however this is admitted [and disregarded,| then 
[we allege} that by the passage in question, the appropriate shares of 
the son of the wife, the son given and the rest respectively are not 
forbidden if a real legitimate son exist; but the investing such son 
with empire is ordained [by that author] after having previously 
barred the same in respect to those sons, in case of the existence of a 
real legitimate son. 


28. Thus, the son of the wife, the son given, and the rest receive 
the share prescribed for them by the general law. For 
grounds for contracting the operation of the same are 
wanting: nor does the particular passage in question obstruct 
operation : forthat relates to a different subject. Aecordingly, — 
right to inherit is clearly laid down in the preceding passage,—“ take 
shares of the heritage.” Nor can it be said they participate [merely 
in the estate other than the empire. For the empire also is tr 

on in the passage in question. The exclusion of the son ofthe — 
married woman and the rest from the empire, although each j 

ing in order may have failed, is in virtue of a distinct provision i 
respect to them. 


Conclusion. 


In the Cidra 29. The mode, however, of partition between 


tribe the partition 
for the adopted 
son is differett. 


Af Shas 


Z son 
duringthe father’s 


son of the wife, the son given and the rest and the 
legitimate son, whith has been propounded in what 
~~---4-4 does not apply to the . 


following texts of Manu and Yijfiavalkya res 


“pectively, a share equal to ~ 
son ‘is prescribed for the 


of a man of the class in question ; and the 
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th the daughter's son.of such son only when. having 
- Penne Rewth 2 "4h" * | the equal partition of the son 
takes the moiety of the wife, the son given and the rest, with the real Jegi- 
of theshareofthe timate son whilst the father lives, and their succession 
" “" "sea as to the: moiety of the share of such son, where the father 
by, may be dead at the time of partition, follow a fortiori. 
—And otherwise there would be a great inconsistency 
if, where the son of the wife, the son given, and the 
rest took the fourth of the share of the legitimate son, the son by a 
female slave, whose title is infinitely inferior in respect to these, were 
to take an equal share, the legitimate son. Manu-“ But a son, begot- 
“ ten by a man of the servile class, on his female slave or on the female 
“slave of his maleslave may, by permission, take a share of the heri- 
“tage. Thus is the law established. Yajiiavalkya: ‘“‘ Even a son, be- 
“ gotten by a Cidra, on a female slave may take a share by the father’s 
“choice. But if the father be dead, the brethren should make him 
. anecrg? of the moiety of a share; and one who has no brothers, may 
“ inherit the whole property, on default of daughtér’s sons.” 


31. If according to this authority, where there may be no son of 

The term thewifeandthe rest, but there may be a wife anddaugh- 

‘daughter's son,’ ters, the daughter's son be entitled to share [with the 

occurring in the son by a female slave] ; the rule for the succession of 

text of Yajfaval- the daughter [or other proper heir] would be infring- 

beled iad i- ed ; therefore, if any even in the series of heirs down 

: to the daughter's son exist, the son by a female slave 

does not take the whole estate; but on the contrary shares equally 
with such heir. 


32. Accordingly, the text subjoined must be construed as refer- 
Other authori ‘img merely to Gadras. “A son given being thus 
ties cited referto ‘“ @dopted, if by any chance, a legitimate son should 
adres, aud sup- “ be born, let them be equal kers, of the father’s 
port the doctrine “ estate.”* So also in the following text, the equal 
advanced. participation of all lawfully begotten Cadras having 
been first propounded, the succession to equal shares, of the other sons 
likewise is subsequently declared by the sentence, (“if there be an 
hundred sons”) occurring therein. “Fora Cidra is ordained a wife, 
’ of his own class and no other. Those begotten on her shall have 
“ equal shares ; if there be an hundred sons [the same mode of partition 


ANNOTATIONS. 


31. Ifaccording to this authority.] The text of Yéjfavelkya provides that the 
son-by a female slave who has no brothers, shall not take the whole estate where there 
may be a daughter's son.—Thence, it is inferred that the daughter’s son shares with 
him.-It is the object of the author to shew that the term ‘daughter's son’ is not res- 
trictive in its sense, but includes any heir, enumerated in the series after the son. down 
to the daughter's son ; viz. the wife, the daughtcr, the daughter’s son. 


* Vriddha Gautama, 
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«shall obtain].”* Ifthe sentence in question ‘be referred “to the ‘real 
lepitimate son only, the position contained in it being obtained from 
what preceded, its repetition would be unmeaning. aig. We ae 


t 


» - 83. The son given, who is a Dvy4mushvayana, if both his adépitive 


The right by 
inheritance of the 
Dvyamushyiyana, 
in the estates of 
his natural father 


and natural fathers have no other male issie, takes 
the.whole estate [of both]: one adopted, where legiti- 
mate issue [of the adopted] existed does not partici- 
pate [in the estate of the adopter]; but a legitimate 
son being born {to the natural father] subsequent to 


net adoptive the adoption, [the adopted son] takes half of the share 
i Ne. “espec- of a legitimate son. If [however such issue be subse- 


quently born to the adopter, the adopted son in 
question] takes half of the share which is prescribed by law for an 
adopted son, exclusively related tu his adoptive father, [where legiti- 
mate issue may be subsequently born to that person. ] 


34. The Pravarfdhyaya declares ae Should they have no 
“offspring begotten on their wives, [the adopted 

‘ae c on take the whole estate.”—A oe of Narada 
“also f{declares.] “Let those, being sons to both 

“fathers, present separately to each, oblationsof food and water ; 
“they take the halfof a share in the estate of the contributor of 
“the seed and owner of the soil.” It has been before said, that the 
terms contributor of the seed and owner of the soil are illustrative 


severally of the natural and adoptive fathers. 





SECTION VT. 


EES 


Exclusion from inheritance, in what cuses. 


1. As sons blind, lame, and so forth do not inherit—and since 


The adopted 
son of a disquali- 
fied person can 
not inberit tn, but 
takes alimony 
from the estate 
of his paternal 
grandfather. 


it 1s ordained that their legitimate son and son of 
the wife only participate in the estate of the paternal 
randfather; a son given, or other description of son, 
adopted by such persons, have no right to the estate 
of the paternal grandfather; but to maintenance 
only. For alimony being provided for the wives of 
ersons blind and sv forth, maintenance for their 


adopted sons is inferred a fortior'. 


1. And since it is ordained that their legitimate son, &c. &e.] The following is 


a text of Y4jfiavalkya.—‘ But their sons, whether legitimate, or the offspring of the 
‘wife by a kinsman are entitled to allotments if free from similar defects.” On 
‘this, the author of the Mitakshara thus comments— The specifico-mention of ‘“legiti- 
mate” ‘issue and “ offspring of the wife” is intended to forbid the adoption of other 
‘sons,’ : ee ia 





* Manu 9, 169, 
HSE 
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2. So also having previously declared sons blind, lame and so 

A certain forth not to be heirs, an author adds—“ Of these 

author shewsthis. ‘‘ the sons legitimate and sons of the wife, who are 

“ free from defect participate ig a share: the childless 

“ wives of those, [who are blind, and so forth] are to be supported 

“if Meta Their daughters are to be maintained as long as un- 
“ married.” 


3. In the same manner—since it is shewn that a son given 
One adopted, participates with a real legitimate son born subse- 
by aman having quent to his adoption—a son adopted, where a 
legitimate issue, legitimate son exists does not take a share. Accord- 
me mae taned ingly, an author deelares the non-succession to a 
vance of form Share of one adopted without observance of rule :— 
does not inherit “ Him existing, a son being created, and a son given, 
as appears from “existing, one being adopted informally; that estate 
Manu. “is his only, who is justly master of the father’s 
“ wealth”—Manu. “He, who adopts a son without observing the 
“rules ordained, should make him the participator of the rites of 
“ marriage, not a sharer of the wealth.”* 


It is declared by an author in the following text, that a son 

Net “baie “An given likewise, who is of a different class does not 
adopted sonof a mberit. “If one of a different class, should however 
different class “in any instance have been adopted as a son, he 
inheritasisshewa «should not make him the participator of a share. 
by Gaunaka. “This is the doctrine of Caunaka.” Something to 
this effect has been before declared.f Sufficient has been said. . 


Peroration.—This treatise, succinctly exhibiting the rules relative 
to the adopted son is excellent, and the heart-delighting preserver of 
law through the serious application of students. Thus is the 
Dattaka-Chandrik4, compiled by the great preceptor, the fortunate 
Devanda-Bhatta, completed. { 


* This text is not found in the institutes of Manu, v. D. M. Sect. V. § 45. 

t Vide supra Sect. I. § 14. 

t The printed copy, as well as manuscripts read Kuvera. As however the 
author avows himself to be the writer of the Smriti-Chandriké, which is known as 
the production of Devanda-Bhatta, this name in the translation bas been substituted. 


FINIS., 


— SYNOPSIS 


GENERAL SUMMARY 


OF THE 


HINDU LAW OF ADOPTION. 


The Hind& Law of Adoption may be classified under the follow- 
ing Heads : 


Ist. The qualification and right to adopt. 
Qnd. The qualification and right to be adopted. 


3rd. The form to be observed in adoption and the effect of its 
omission. 


Ath. The effects of adoption. 
5th. Special rules. 


It should be premised, that in the present age, amongst the vari- 
v. D. M..Sec- OUS subsidiary sons* recognized in codes of law, ac- 


tion I. § 64,65. cording to the authority of writers, confirmed by prac- 
_v. D. Ch. See- tice, only those technically denominated, the son given 
tion I. § 9. (Dattakaor Dattrima) and son made, (Kritrima or K rita) 


are capable of being affiliated.f The author of the Dattaka or 
Chandrik§&, indeed admits the son given alone.—In effect however, with- 
out any great latitude, a son self-given, and a son rejected, might per- 
haps be includedt under the general denomination of the ‘son made’ 
the Kritrima or Krita putra (vulgarly called ‘ Karta puter’) : and it 
should not be omitted, that in treatises of law, the term Dattaka or 
son given is sometimes used to denote an adopted son generally. 


HEAD FIRST. 
The qualification and right to adopt. 


The primary reason for the affiliation of a son, being the obliga- 

D.M. Section tory necessity of providing for the performance of the 

exequial rites(/a ), celebrated by a son, for his deceased 

a a ee Ee ate 
* See these enumerated in a Note § 33. Sect. I. D. M 


+v. Notes J. and II. subjoined t y. Note III. subjoined, 
(a) Sec 4 Moore, 1. A. Ea. 100, 


604 HIND LAW-BOOKS, 


D. Ch. Section father, on which the salvation of a Hind& is supposed 
. ae Seation depend, it is necessary that the person proceeding to 
146 " adopt should be destitute of male issue ee of per- 

D. M. Section forming those rites. By the term issue, the son’s son 
§ 13. _ and grandson are included. It may be inferred, that 
; I ie Section if such mule issue, although existing, were disqualified 

ayes by any legal impediment, (such.as loss of caste), from 
performing the rites in question, the affiliation of a son might legally 
take place. 


A doubt might be entertained* as to the validity of an adoption, 
D. Ch. Section DY one not being in the order of the ‘ Gnhf’ (the 
vio" house-holder or married man) or by a blind, impotent 
or other person disqualified from inheriting. The 
more correct opinion, however appears to be, that an adoption by any 
of the persons described would be valid : though it seems reasonable, 
that the affiliation of one excluded from mheritance, should confer no 
ee of succession on the adopted, of which the adopter is debarred: 
oy law. 


The same reason which imposes the necessity of adoption on a 
D. M. Seet. I man not equally applying to a woman, the latter (at 
§ 15, 29. least such seems the more accurate and prevailing 
§ Ch. Sect. I. doctrine) is incapable in her own right of adoption, 
"ib. Ch. Sect. [, though it is admitted that by his sanction} she may 
24, affiliate on the part of her husband a son who would 
 M. Sect.I. necessarily be filially related to himself. Nanda 
§ 15. et seq. Pandita denies generally the authority of a widow 
to adopt, assigning a reason by no means satisfactory, that the assent 
of her husband is impossible : but it is reasonable to admit, consistent 
with practice, and the opinion of other authors, the validity of an adop- 
tion made by a widow under the sanction of her husband written or 
formally expressed during his Itfe time, and perhaps in some places 
under that of ki 


HEAD SECOND. : 
The qualification and right to be adopted. 


The first and fundamental principle is that the person proposed 
D. M. Sect. V, to be adopted, be one who by a legal marriage with his 


§ 16. et seq. mother might have been the legitimate son of the 
D.Ch. Sect. adopter. By the operation of this rule, a sister’s son 
II. § 8. and offspring of other female, whom the adopter could 


not have espoused, and one of @ different class are excluded from 
adoption. 1n the present age, marriage with one unequal in class is 
prohibited. 

* y. Note LV. subjoined. 


+ vy. Note V. subjoined, + v. Note VI. subjoined. 
) Soheldin 2 Mad H. C. Rep. 206. 


~ 
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Pandita declares that a woman may not affiliate a 7 
D.M. Sect, 11, 80: if bis opinion be correct, it might be consiatently 
33.84. + argued, that where a woman is proceeding to adopt 
with the sanction of her husband or kindred, she mtst 
not select generally one with whose father she could not have legally 
married. a 


It is an obvious inference, that the person selected should be 
D.M. Sect. II. exempt from any disqualification, which might pre- 
§11.12.etseqg. vent hitn fulfilling the purpose of the adoption.—It 
D. M.Sect. Il. hag been intimated by writers on law,* that proximity 
; “ ar Sect,1, of kindred ought to determine the choice of an adopt- 
coe" gon. But though Nanda Pandita extends this 
Mitikshara.f | principle with elaborate minuteness, it can not be re- 
Dvaita Nirnaya. garded as a rigid maxim of law, vitiating the adop- 
tion of a remote, where a near kinsman, or of a stranger, where a re- 
lative may exist. The right however of a whole brother’s son to be 
adopted in preference to any other person, where no legal impediment 
may obtain, seems to be generally admitted, and may be regarded as a 
received rule of law. 


An only sont cannot become an absolutely adopted son (Sudha- 
D.M.Sect.IV. Dattaka,) but he may be affiliated as a Dvydmushy4- 
1. 3. yana or son of two fathers. In this case, the reason of 

Db. Ch. Sect. I. the prohibition, viz. extinction of lineage to the 
a Ch. Sect, matural father would not apply. An only son of a 


TIL. § 17. whole brother accordingly, if no other nephew exist 

D. M. Sect: II. for selection must be adopted by his unele, requiring 

§ He a wee male issue and isson of two fathers. The same person 
. - ect. 


can not be adopted by more than one individual, ex- 
28, ; 
D.M. Sect.1. Copt in the case of one nephew by several uncles,-the 


§ 30. whole brothers of his natural father. lt may however 
D), M. Sect. 11. be inferred, that a legal impediment would exist to 
§ 44. the affiliation by an uncle of a nephew, whom his 


father had given away in adoption as a ‘ Sudha-Dattaka,’ who retains 
no filial relation to his natural father. 


* ; 
To render the adoption valid and complete, it is necessary that 
D.M.Sect.1V. the person adopted should assent, or being a minor, 

§ 9. et seq. be given by a competent party.§ On the subject of 
D. Ch. Sect. 1. the legal ability to give a son in adoption, some diffi- 

§ 7. 31. 32. culty exists in extracting a consistent doctrine.j| The 
more correct opinion appears to be—Ist. That, the father may give 
away his minor son without the assent of the mother, though it is 
more laudable that he should consult her wishes—2d. That the 
mother generally is incapable of such gift while the father lives.— 
3d. That she however on her husband’s death may give in adoption 
her minor son, and even during the life of that person in case of 


* Vasishtha, Caunaka, & 
+ Trans. on Inh. Chap. I. Sect. XI. § 36. & v. Note VIII. subjoined. 
ty. Note VII. subjoined. || v. Note 1X. 
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urgent distress and necessity. A man who had permanently 

ed entered a a order or become an outcaste, being civilly dead 
would be regarded as virtually deceased. 


Discrepancy of doctrine amongst some writers, and the silence 
of others have left doubtful the determination of these questions ;— 
ist. Whether the adoption of one, who has atiained any particular 
age is barred; —2d. Whether the performance, in the family of the 
natural father of any, and what particular initiatory rites constitutes 
andnsuperable objection to being adopted. 


Or the subject of these questions, a passage attributed to the 
K &lika-purfna, (the authenticity and meaning of which are contested) 
is usually cited.* According to Jagann&tha, the compiler of the 
Digest, this constitutes an absolute prohibition against any adoption 
whatsvever, of one, whose age exceeds five years, or on whom, the 
initiatory rite of tonsure(a) may have been performed in the family 
of his natural father.t And, in a case{ in which the adoption of one 
older than five years was contended to be illegal, on the opinion of 
it’s Pandits,—declaring according to the Hindu law, as received in 
Bengal, the adoption of such person to be legal, provided the initiatory 
yites \sansk4@ra) in the family of the natural father have not been 
and in that of the adopter be performed—the Sadr Diwé§ni 
Adalat appears to have determined the following points, as appli- 
cable to Bengal, where, it should be observed, the Dattaka form of 
adoption chietly, if not solely, prevails§—l1st. That adoption is restrict- 
ed to no particular age-——2d. That, oneinitiated in tonsure in the 
name and family of his natural father, is incapable of adoption.— 
3d. That the age of. the person selected for adoption must be such 
as to admit of the ceremony of tonsure being performed in the 
adopter’s name and family. 


The limitation of adoption to any particular age is thus over- 
ruled: but without presuming to question as applicable to Bengal 
the accuracy of the other two points of law resulting from the 
decision referred to, there 1s no impropriety in expressing a doubt, 
whether they can be received as constituting a general rule unigersal- 
ly decisive on the questions which they regard—Ilst. Such rule 
would be at variance with the doctrines of the Dattaka Mim4ns4, 
and Dattaka Chandrik&, as detailed in a note subjoined.||—2d. The 
authenticity of the passage, attributed to the Kalikapur&na, on which 
the opinion of Jagann&tha and the Pandits of the Sadr Diw&ni is 
founded is justly denied, and it is interpreted as admitting the 
adoption of one, although initiated in tonsure by his natural father.— 
3d. The received definition of the Kritrima son, and particularly the 


*v. D. M. Sect. IV. § 22; et. D. Ch. Sect. IL. § 25. ; 
+ v. Digest Ch. IV. Sect. VII. 
tv. Printed reports gn select cases.—Kerut Naraen versus Mt. Bhobioesree,— 
Cause No. 22 of 1806. 
§ vy. Note X. subjoined., | v. Note XI. 
(a) See 1 Mork. Dig. 20, 25. 
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mode of affiliation* current in the Maithila country, obviously. refer 
to one of years somewhat mature, who, if not necessarily, ~~ 
mostly be initiated in tonsure by his uatural father : and the adop 
tion of such person is certainly justified by practice obtaining 
‘some parts of India. : 


The difficulty, or rather impossibility of detining any unvarying 
principles, universally decisive on the questions referred to is obvious. 
‘The most general and consistent rule which presents itself is this.t-—. 
Any person, on whom the adopter may legally perform the 
Upanayana ritet is capable of being affiliated as a Dattaka son: 
while one, not so qualitied may be lawfully adopted as a Kritrima 
son. 


HEAD THIRD. 


The form to be observed in adoption, and the effects 
of it’s omussion. 


Regarding the mode of adoption, a text of Vasishtha is most 
v.D. M. Sect, usually cited. This enjoins, that the party proceed- 
V.§31. ing to adopt should previously give notice to the 
D. M. Sect. V. ruling power (R4j&), and after having invited kins- 
a Ch. Sect. men, should complete the adoption by the observance 
of the prescribed solemnities, viz., a burnt sacrifice 
and recitation of the prescribed prayers. The forms propounded at 
greater length by Caunaka, Vriddha Gautama, Baudhdyana and other 
primitive writers, essentially conform with this of Vasishtha. The 
former provide for the attendance of Bréhmanas, and an officiating 
priest, to demand the son to be given. 


‘The expression ‘R4j@ has been explained by commentators to 

D. Ch. Scct, Sigaify the chief of the town or village. They seem 

Il. § 6. ' however agreed,§ that, the notice enjoined, and the 

invitation of kinsmen are no legal essentials to the 

validity of the adoption being merely intended to give greater 

publicity to the act, and to obviate litigation and doubt regarding 
the right of succession. 


The form propounded by Vasishtha; and more particularly those 
by the other holy writers, in pursuance of the works of eminent 
authors, may be correctly regarded, as referring exclusively to the 
son given;|| the adoption of a Kritrima son being held to be valid, 
without the observance of any particular form or solemnities.7 


* See that prepounded by Rudra Dhara in Note XVI. 

7 v. Note XII. subjoined. 

t For the rules, for performing the rite of Upanayana, consult D. Ch. Note to 
Sect. II. § 31: and for the designation and order of the different initiatory rites, see 
D.M. Note to Sect. 1V. § 23. ; 

§ vy. Note XILL ly, Nate ALY,  y. Notes XV.& XVI, 
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D. M. Sect. V. Should a son be adopted without the obser- 
§45& 46, vance of prescribed form, his filial relation would 
DB. Ch. Sect. not be established, but he would be entitled to assets 


TI. Ben a sufficient to Boney the expense of his marriage. 
3. 


Lhe Dattaka adopted son, except perhaps in the case of a nephew 

D. M. Sect. affihated by an uncle must be initiated in certain 

IV. § 22. et. seq. rites in the name and family of his adoptive father, 

"i D. a Pian and the Kritrima son, in some instances may, but in 

- $20. et seq. 51) need not necessarily be so initiated :* The ques- 

tion as to the particular rites required has already been discussed 
under the preceding head. 


HEAD FOURTH. 
The effects of adoption. 


The legally adopted Dattaka or son given in all cases is, and 
_ the Kritrima or son made in some instances may be, 
D. M. Sect. . : a : ; ; 
D.Ch. Sect, V, invested with every filial right in respect to his 
adoptive father, of whose tamily he becomes a 

member.t 


The Dattaka adopted son ceases to have any claim to the family 
D. M. Sect. OF estate ; and is incapable of performing the funeral 


VIL $6.7. rites of his natural father, except where affiliated as a 
D. Ch, Sect. Dvyaémushy4yana, or son of two fathers. This rule 
Ti. § 18. 19. would not apply to the Kritrima adopted son, who 


would be necessarily the son of two fathers,{ unless, (if such case could 
oveur), where wholly uninitiated in the family of his natural family. 


The adopted son cannot marry any kinswoman related to his 
D. M. Sect. VL father and mother within the prohibited number of 


§ 10 & 47. degrees as his consanguineal relation endures : nor 
the son of two fathers marry in the general family of 
either. 


The adopted son not only inherits of his adoptive father, but 

D. Ch. Sect, likewise lineally and collaterally§ of the near and 

IV.§2.etseq. distant kinsmen of that person. He likewise repre- 

- M. Sect. sents the real legitimate son, in relationship to his 

VI. § 50. 51. 52. adoptive mother, whose ancestor are his maternal 

‘andsires. The rule hovever now sos cae would not apply to the 
Titrima son as usually adopted in the Maithila country. || 





*y, Note XVII, 
_v. Note XVIII. § v. Note XX. 
ty. Note XIX, ll vy. Note XXL. _ 
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HEAD FIFTH. 
Special Rules. 
Firstly — Regarding the Dvyémushyayana. 


The adopted son may retain filial relation to his natural father, 
D. M. Sect, in which case, he is called a Dvy4mushyaéyana or son 
VIL. § 41. etseqg. oftwo fathers. This double filial relation proceeds 
BD. Ch. Sect. from a special agreement, between the adoptive and 
IL. § 36. etseq- natural father, at the time of adoption, or may exist 
without such agreement ;as mostly, if not always, in the case of the 
Kritrima adopted son, who is not alienated by his natural father. In 
the first case, such son is denominated a complete (nitya) in the 
second an incomplete (anitya) Dvyamushy4yana. 


The adopted son, who is son of two fathers, inherits the estate and 

performs the obsequies of both fathers, but the relation 

D.M. Sect. VI. of his issue (except in the case of the Kritrima son, as 

usually affiliated in the Maithila country,) obtains exclusively to the 
family of the adoptive father. 


Secondly.— Regarding the succession of the adopted son. 
Thirdly.— Regarding the succession of vo-eaistent 
legitumate and adopted sons. 


Where, subsequent to an adoption legally made, a legitimate son is 
D. M. Sect. V born to the adopter, the adopted son, at a division of 
§ 40. ' "heritage with such son, receives a quarter share*® ac- 
D. M. Sect. X. cording to the Dattaka-Chandriké. A distinction 
1. however obtains in the case of the Dvy4mushy4yana— 
D. Ch. Sect. V. From an obscure part of that work, it would appear 
§ 1%. to be the doctrine of its author, that such son, would 
would only take half the share, to which the son absolutely adopted, 
would be entitled, in participating with a legitimate son, subsequently 
born.—On the same principles, this author appears to provide that, 
where legitimate issue is subsequently horn to the natural father, the 
Dvyamushyéyana only takes in the estate of such father, the half of 
the share of a legitimate son. 


ILLUSTRATIVE NOTES REFERRED TO IN THE 
PRECEDING SYNOPSIS. 
NOTE I. 


Only those technically denominated, the son given, dc. (p. 221)]. 
On the subject of sons, to be affiliated in the present age, the two 
texts of law quoted in D. Ch. Sect. 1 § 9. are usually cited. The term 








* y, Note XXLI. subjoined. 
13 
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‘son given, occurring in the latter, is explained in the Vyavahéra- 
M&dhava*: and other works, as likewise denoting the ‘son made’— 
The Putriké-putra does not appear to be eewaried as a subsidiary 
son,t and it isnot unreasonable to infer, that the affiliation of such 
son, would be valid in the present age. The term ‘aurasa’ or ‘ legiti- 
mate son, occurring in the text noticed, might consistently be con- 
strued as also indicatory of the ‘ Putriké-putra,’ This term is used 
to denote a daughter, appointed to be a son, the one appointed to 
raise up issue, and the son of either—Y&jiiavalkya declares the 
Putrik&-putra to be equal to the real legitimate son,t and Manu pro- 
pounds that there is no difference between a son and an appointed 
daughter, and ason’s son, and the son of such daughter.§ Further, 
an equal division of the heritage is ordained between the Putriké- 
putra, and a real legitimate son subsequently born. It should be 
observed however, that Jimata-V4hana denies that a daughter, ap- 
pointed to raise issue, can acquire any superior right, unless she bear 
or be likely to bear a son.|| 


NOTE II. 


The ‘ son given’ (Dattaka or Dattrima) and ‘ son made’ (Kritrima 
or Krita) (p. 221)]. For the description of the ‘son given’ by Manu, 
see D. Ch, Sect. I.§ 12. The same author thus describes the son 
mmade.—“He is considered asa son made, whoma man takes as his 
“own son, the’boy being equal in class, endowed with filial virtues, 
“acquainted with the merit of performing obsequies to his father, 
“and the sin of omitting them.”—Vijidénecvara in the Mit&kshars 
and Visvegwara in the Madana-parij4ta intimate, that the son made 
should be an orphan.? 


NOTE III. 


A son self-given, and a son rejected (p. 221)}. These are describ- 
ed by Manu (v. Translation by Sir William Jones, Ch. 1X. verse 167. 
et seq.) The author ofthe Mitéksharé and other Writers provided that 
these sons should be of the same tribe. 


NOTE IV. 


A doubt might be entertained (p. 222)], The expression ‘ aputra,? 
—destitute of male issue, occurring in the texts of Manu cited as 
authorities for adoption is explained as intending,—one whose son 
may have died, and one to whom no son may have been born.**— 
The first explanation obviously, and the second by implication may 


* A commentary on Parasara current, in Western and Northern India. 
+ Sect D. Ch. Sect. I. § 8. : 
_Y 2. 120. cited in Trans. of Mit. on Inh. Ch. I. Sect. XI. 
& 9, 130. 133. | 
| Consult generally Trans. of Daya-bhaga, Ch. X; and of Mit. on Inhb. Ch. T. 
Sect. XL 
€ v. Trans. of Mit. on Inh. Ch. J. Sect. XI. § 17. ef note, 
** vy, D, M. Sect. [. 4.3. 4.9. and-D, Ca. Sect..J. § 3. 4, 
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be construed as solely referring to the ‘Grihi or married man.— 
Again, Medhatithi declares that the scriptural precept enjoining the 
production of a son must positively in some way be fulfilled by a 
person of the description noticed.* These however do not appear 
sufficient grounds to pronounce the illegality of an adoption ‘made, 
generally by a man who may not have married/a) or still less, one 
whose wife may have died. In fact, the passage in question of 
Medh&tithi may be regarded as merely enjoining the more obligatory 
necessity fora married man, having no male issue to adopt a son. 
Jagannftha, in the Vivéda-bhang&érnava or Digest, translated by 
Mr. Colebrooke expressly rejects as erroneous the doctrine which 
would restrict adoption to a man in the order of the Grihif It may 
be observed that as marriage is one of the last of the perfective rights, 
necessary to complete the regeneration of ‘the twice-born, celibacy 
is scarcely known amongst the Hindés.—The individuals excluded 
from inheritance are, “the impotent person, the outcast and his issue, 
one lame, a madman, an idiot, a blind man, a ‘person afflicted with an 
incurable disease, and others similarly disqualified.”.—The admissi- 
bility of a doubt as to the legality of an adoption by such persons 
is suggested with reference to a passage in the Mit&kshara, which de- 
clares, that the specific mention of ‘ the legitimate son’ and ‘son of the 
wife’ in a text of Yajnavalkya, providing for the inheritance of such 
sons of disqualified persons, is intended to forbid the adoption by them 
of other sons.{ The author of the Dattaka Chandriké likewise, argu- 
ing from the same or a parallel text that an adopted son is not 
ordained for disqualified persons, excludes such son of those persons 
from succeeding to the estate of the paternal grandfather.§ In the 
absence, however, of other authorities, those alluded to can hardly be 
admitted as sufficient to establish a general rule vitiating in toto, the 
adoption by one excluded from inheritance.—In fact, the author of the 
Dattaka Chandrik&, without advancing such position, merely denies the 
right of one so adopted to inherit of his adoptive grandfather, and 
perhaps no more was intended by the author of the Mitaksharé. . 


NOTE V. 


Is incapable in his own right of adoption (p. 222)]. This position. 
may be questioned, and does not appear to bea generally received rule. 
In the tract of country denominated Maithila, a custom prevails of 
the adoption by a widow of a Kritrima son, for the performance of 
her Sapindikarana, or right of association with departed ancestors, the 
observance of which, on the eleventh day from her decease, exempts the 
other relatives who are unable to celebrate such ceremony from observ- 
ing in her honour, (as they otherwise would have to do,) twelve monthly 
funeral repasts.—The practice is perhaps founded on, orjustified by, the 
following passage from the Dvaita-nirnaya of V4chaspati-micra, an 
author of ae pee authority in the ‘ Maithila’ country“ Its pur- 


« pose is, for the man, that he may be excluded from the hell denomi- 
* See D. M. Sect. L. § 60. + v. Trans. of Mit. on Inh. Ch. IT. Sect. X. §.11. 
+ vy. Digest, Chap. IV. Sect. VIII. § D. Ch. Sect. VI 


(a) See } Morl. Dig. ~~ 
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‘ put ;’ for the;woman, that some one may exist, capable of per- 
“ forming her rite of Sapindana or association with departed ancestors. 
“ Should individuals, capable of promoting these objects exist, @ son 
“must not be adopted. Accordingly, from the resemblance to the 
“ condition of being parents of male issue ; where, the son of a whole 
“ brother may exist, by a man, other persons,—and where the son of a 
“ rival wife may exist, by a female, sons made, and, so forth, must not 
‘ be affiliated. To this doctrine conform Asahaya, Udaya-k4ra, the 
“ Kalpataru, the Parijata, the Ratnékara and other works.”—This 
passage sufficiently explains, why the custom in question is restricted 
to widows. A husband is capable of performing the Sapindana, or 
Sapindi-karana, (for the terms are synonimous) for his deceased wife. 
On the same principle should the husband leave an adoptive son who 
would necessarily be filially related to his wife, the widow could not 
adopt a peculiar son for herself.—-The son affiliated by a widow, accord- 
ing to the custom noticed, is not regarded as related in any way to her 
husband, and merely succeeds to her exclusive property. 


NOTE VI. 


Though it is admitted by his sanction, she may affiliate “on the 
part of her husband (p. 222)]. On the subject of the adoption by a 
woman, this portion of a passage from Vasishtua is usually cited. “ Let 
not a woman either give or accept a son unless with the assent of her 
husband.” Va&chaspati-micra, in another work, the Craddha-Chinta- 
mani, maintains that the clause, “ unless with the assent of her hus- 
band,” refers only to the gift, and not the adoption of a son, a woman, 
as well as a Cidra, from their inability to perform the sacrifice included 
in the prescribed ceremony, being both incapable of adopting a Dattaka 
or son given. In this opinion he is supported by Rudra-dfra, the 
author of the Sudhi-Viveka, a work also current in Maithila. Both 
authors have perhaps, from their silence, left it doubtful, whether they 
allow the adoption ofa Kritrima son, (at which no sacrifice is perform- 
ed,) through the delegated agency of a wife or not: It would however 
be difficult to shew that such .adoption were at variance with their 
express doctrines.—‘“ ‘This objection (says Mr. Colebrooke, in allusion 
“to the opinion of V4chaspati-micra, just mentioned) may be obviated, 
“by admitting a substitute for the performance of that ceremony: and 
“ accordingly adoption by a woman, under authority from her husband, 
“ is allowed by writers of the other schools of law: Nanda Pandita, 
“ however in his treatise on adoption, restricts this to the case of a 
“ woman, whose husband is living, since a widow can not, he observes, 
“have her husband’s sanction to the acceptance of a son. On: the 
“ other hand, Balam-bhatta,* contends that, a woman’s right of adopt- 
“ing, as well as of giving a son is common to the widow and the 
“wife. This is likewise the opinion of the author of the Vyavahfra- 
“ Mayékha: but while he admits that a widow may adopt a son with- 
“out her husband’s previous authority, he requires that she should 
“have the express sanction of his kindred. Writers of the Gaura 


a * A commentator on the Mitékshara. | 
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‘© school, -on the contrary insist on a formal permissidn frgm the 
“husband declared in his life-time.” It may be added that the 
author of the Viramitrodaya concurs in the opinion of the ‘Vyavah&ra- 
Maytikha just noticed—Of these works, the former is more parti- 
‘cularly current at Benares, and the latter among the Marah&ttas.* 
Nanda Pandita has not omitted expressly to disallow the ability of 
kinsmen to authorize a widow to adopt.+ 


NOTE VII. 


An only son (p. 224)]. Nanda Pandita and the author of the 
Dattaka Chandriké, extend the prohibition to one of two brothers, 
and the author of the Mit&kshar4 forbids the gift of the elder of 
many.{ 


NOTE VIII. 


Should assent or (being a minor) be given by a competent party 
(p. 224)]. The necessity of the assent of the object of a Kritrima 
adoption, to which the only parties are the adopter and adopted is 
obvious: and it would be highly unreasonable, could parents affect 
the rights of their adult son, by giving him away against his consent. 
—-Texts of law indeed are not wanting, prohibiting generally the 
gift of a son against his will: but it seems a correct construction, that 
such — merely refer to the adult son. A minor legally can have 
no will. 


NOTE IX. 


Some dificuliy exists in extracting a consistent doctrine (p. 
224)|. Balam-bhatta,§ and other authors seem to imply the necessity 
of the assent of the mother if alive and capable to the gift by the 
father: and Jagannatha in the Digest, while he admits the validity of 
the adoption intimates the abillity of a son given without the assent, 
of his mother, to perform her funeral rites. Nanda eng | 
Vijnanecvara,? Vachaspati-migra, Rudra-dhara, Chandegvara an 
others, who admit the legality of the adoption of a son given without 
the assent of the mother by the father, seem to restrict the indepen- 
dent gift by a woman of her son to the case of the widow; and on 
the other hand, the author of the Dattaka Chandriké& includes the 
cases wherein the husband may have emigrated or entered a religi- 
ous order; and Baélam-bhatta provides, that the wife may give away 
her son without the consent of her husband, if the distress be urgent. 
A provision to this effect certainly appears consistent and reasonable. 
—In .any case in which a question might arise, it would naturally 
rest with the court, assisted by Pandits to determine what special 


* Mr. Colebrooke in his Preface to the Daya-bhéga, &c. 

+ D. M. Sect. I. § 18. 

* vy. Trans. on Inh. Ch. I. Sect. XI. § 12. 

§ Tran, Mit. on Inh. Note to Ch. I. Sect. XI. § 9. 

| D. M. Sect. TV. § 12. 4 Trans. of Mit. on Inh. Ch, I. Sect. XI. § 9. 
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circumgtancés of distress or necessity would justify or validate the gift 
of her son by a mother without the father’s consent. .It may with 
some reason be inferred, that one adopted as a son given, under an 
invalid gift, who voluntarily remained as son to his adopter, might be 
regarded as a Kritrima son. BO 


NOTE X. 


Chiefly, if not solely prevails {p. 226)]. Ina Note on Chap. 10. 
Sect. X. of the Digest, Mr. Colebrooke observes, that in Gaura or 
Bengal and most countries, other than Mithila sons are only adopted 
in the Dattaka form. The prevalence however of such practice should 
not vitiate a Kritrima adoption, unless indeed it appeared such mode 
were expressly prohibited by works on law of paramount local 


authority. 
| NOTE XI. 


The doctrines of the Dattaka-Mimfns4 and Dattaka-Chandriké 
(p. 226)]. The following appears to be that of Nanda Pandita, from 
his elaborate and intricate gloss on the passage referred to, which is 
attributed to the Kélika-pura4na.* The most preferable object for 
adoption is a child wholly uninitiated: his filial relation proceeds 
from the performance by the adopter of initiatory rites. Next in 
rank to him is one initiated as far as tonsure exclusive, for the 
performance of which, the period from the third to the fifth year is 
prescribed. Inferior as an object of adoption, is one, whose tonsure 
has been performed by his natural father, who, provided he be under 
six years of age may be adopted, and acquires filial relation to the 
adopter on the performance by that person of the different initiatory 
rites preceded by a sacrifice for male issue (putreshti). Such son, 
from his having been initiated in tonsure and other rites in both 
families is a Dvy4mushy&yana, or son of two fathers. Itis to be 
observed, that Nanda Pandita, in the abstruse gloss noticed, seems to 
have betrayed himself*imto an inconsistency. According to his ex- 
planation, ifthe boy proposed to be adopted have not been initiated 
in the rite of tonsure by his natural father, he cannot be adopted 
after having attained his fifth year : if however, he has been so initiat- 
ed, he may be affiliated, (provided he be under six years of age,) a 
sacrifice and so forth being observed as already noticed —The sub- 
joined appears to be the substance of the doctrine in the Dattaka- 
Chandrik&, resulting from the most abstruse part of the work.t—1st. 
The most preferable object for adoption is one, for whose upanayana 
rite, the prescribed principal season has not elapsed: the previous 
rites performed by the natural father are not to be renewed. Such 
son becomes filially related by the mere performance of the rite in 
mestion,—2d. Inferior as an object of adoption is one for the per- 
ormance of the upanayana rite, on whom the principal season has 
elapsed. In the case of such adoption, the sacrifice for male issue 
must be observed, and the rites of tonsure and the rest be performed 
by the adopter on the adopted. 


*v, D, M. Sect, LV. § 22. and 54, + v. D. Ch. Sect. IT. § 20, and 33. 
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NOTE XII. 


The most general.and consistent rule which presents itsels (p. 
227)|. This is stated with reference to a text of Vasishtha, and: the 
supposed doctrine of the Dattaka-Chandrik& detailed in the preced- 
ing note and founded on that text. This intimates, that the son 
given by initiation in the rite of upanayana, in the family of the 
adopter becomes a member of that family. Supposing the rule sug- 
gested to be accurate, it would remain to be determined, what circum- 
stances would constitute a disqualification to the performance by the 
adopter of the rite in question on the adopted.—The author of the 
Dattaka-Chandriké has left it doubtful, whether in his opinion, the 
celebration of that rite by the natural father would be an insupera- 
ble bar to its re-performance by the adopter, and hence to adoption : 
or, in the same manner, as the rite of tonsure, it might be renewed 
by the adopter in his own family.—Another question would likewise 
arise, whether, even after the expiration of the secondary season for 
the celebration of the rite in question, as provided in the case of the 
natural father, the adopter by observing certain penances might not 
derive ability to perform the rite in question. A determination of 
these points in the present compilation could not without presump- 
tion be attempted. It may however be remarked, that it appears 
more reasonable to suppose, that the celebration in the family of his 
father, of so important a rite as the upanayana, or the expiration of 
the secondary period prescribed for the performance of that ceremony, 
should constitute an impediment to the adoption of ‘a son given by 
precluding the capability of the rite referred to, being celebrated in 
the family and: name of the adopter. 


NOTE XIII. 


They scem however agreed (p. 228)]. “The representation to’ 
“ the king, and invitation of kinsmen, are for the sake of attestation, 
“and removing doubts as to the right of inheritance and not intend- 
edas any legal essential,” (Rudra-dhara in the Sudhi-viveka). 
“Having convened kinsmen’—This is for the sake of the succession 
“of the adopted son (dattaka).”—Vachaspati-mi¢ra in the Crac ™ 
Chintémani—So also in the Vivida-Ratna-k&ra of Chandecvara, 


NOTE XIV. 


As referring exclusively to the son given (p. 228)]. In the forms 
propounded by Gaunaka and the rest, allusion is made in express 
terms to the son given; and that prescribed by Vasishtha is direct- 
ed after advertence to the sons given bought and deserted. Nanda 
Pandita insists, that these forms refer to the other adopted sons as 
well as the son given ;* and the general application of the latter form 
is intimated in the Mitaékshar4.+ The author of the Sudh’ ~ °* 
however, as well as those of the Créddha-Chintamani and 





* See D. M. Sect. V. § 41. 50. &c. 
T Sce trans. of Mit. on Inh. Chap. I, Seet. XI, § 15. 
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Ratna-k&ra introduce the form propounded by Vasishtha 

head of the son given, as merely applicable to that description of son 
and Bélam-bhatta commenting on the passage of the Mit&kshara re- 
ferred to in the case of a Kritrima adoption, excepts the sacrifice or 
burnt offering directed in the text of Vasishtha. It has been intimat- 
ed, that the other parts are no legally essential portions of the form 
propounded by the author in question. oo 


NOTE XV. 


The adoption of a Kritrima son being, &c. (p. 228)]. The adoption 
of a Kritrima son is chiefly prevalent in the Maithila country ; and is 
rarely practised in other parts of India.—* The practice (says Mr. 
“ Colebrooke) of adopting sons given by their parents, was there 
“ abolished by Cri-Datta and Pratihasta, although the latter had been 
“himself adopted in that manner. Their motive was, lest a child 
“ already registered in one family, being ‘een registered in another, 
“ a confusion of families and names should thence ensue. A son adopt~- 
“ ed in the form so briefly noticed in the present section, does not lose 
“ his claim to his own family, nor assume the surname of his adoptive 
“father : he merely performs obsequies and takes the inheritance,’* 
—The translator is informed that Cri-Datta and Pratihasta have not: 
abolished the practice noticed in their written works. A case of the 
nature alluded to had occurred : in conseyuence, a general assembly 
of Brahmans was held, at which the celebrated Pandits mentioned 
presided, and it’ was there agreed, that for the future the practice of 
the Dattaka adoption should be discontinued. Butthough this mode 
of adoption does not accordingly now prevail in the Maithila country, 
unforbidden as it is by V4&chaspati-migra, and the best writers there 
current, it is not to be inferred, that if in any case preferred, such 
mode of affiliation would be illegal. 


NOTE XVI. 


Valid without the observance of any particular form (p. 228)], 
In treating on the Kritrima son, Rudra-dhara in the Sudhi-viveka adds. 
—“The form to be observed is this. At an auspicious time, the adop- 
“ter of a son having bathed, addressing the person to be adopted 
“who has also. bathed, and to whom he has given some acceptable 
“chattel, says, “Be my son.” He replies. “Iam become your son.” 
“The giving some chattel to him, rises merely from custom. It is 
“not necessary to the adoption. The assent of both parties is the 
“only requisite ; and a set form of speech is not essential.” 


NOTE XVII. 


Kritrima son in some instances may, but in all need not, kc. 
7 _. It would appear that the Kritrima son as usually affiliated 
m the Maithila country is not initiated in anly rites in the family of 








* Note to Chap. LY. Sect. X. of the Digest, 
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his adopter. That in some cases, such rites, might be = 

ed by the adopter may however be inferred.—Jst. In the dubious 
passage of the Kélika-purana, the performance of initiatory:-rites’ in 
the family of the aoe is declared to be necessary in the case’of all 
adopted sons.—2d. Ifthe complete induction of the adopted ‘son, i 
the family of the adopter, be contemplated, the necessity of the 

vance of those rites, should apply as much to the one adoption as the 
other. Important distinctions would probably obtain, between 
Kritrima sons, who had or had not been initiated in the family of 
their adoptive fathers, as will be presently noticed. 


NOTE XVIII. 
id 
The Kritrima in some instances nay be invested with every filial 
vight (p. 228)]. Consult the preceding two notes. The Kritrima 
son, a8 usually affiliated in the Maithila country would indeed take 
the estate of his adoptive father, but continues a member of the family 


of his natural father, and is not regarded as prolonging the line of 
his adopter. 


NOTE XIX. 


This rule would not apply to the Kritrima adopted son, &c. (p. 
229)]. In respect to this rule, it may be first observed, that Bélam- 
bhatta provides generally, that the given son is competent to inherit 
the estate, and perform the ob%€quies of his natural father, should he 
have no other male issue.* The rule in question is founded on a text 
of Manu,f in which the son given only is mentioned. In the 
Mit&ksh4ra, it is incidentally stated that the mention of the given 
son in this text, is intended for any adopted son; but it by no means 
appears that, this is a generally received exposition and could only 
hold in certain cases, (if any such might occur,) where the adopted 
soi, were an orphan, or tacitly relinquished by his parents, and solely 
and exclusively initiated in the name and family of the adopter. It 
would certainly be inconsistent with the principles of Hindu law, 
could the filial relation towards the father, without any act on his 
part be divested from the son. In the case of the Kritrima adopted 
son, as usually affiliated in Maithila, no doubt as to his retaining rela- 
tion to the family of his natural father can exist. 


NOTE XX. 


But likewise lineally and collaterally (p. 229)). This position, 
obviously resulting from adoption is supported by the Mitéksharéj. 
A doubt indeed with reference to passages in the Dattaka-Mim4nsa § 
*v, Trans. of Mit. on Inh. Note to Ch. I. Sect. XL. § 32... 

+ Cited in D. M, Sect. VI. § 6 


1. § 6. 
v. Trans. on Inh. Ch. I. Sect, XI. § 30, 31. 
D. M, Sect. VI. § 32. et. sev. 
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and Dattaka-Chandriké* may be entertained, as to the accuracy of 
this position, as a general and unrestricted rule. It however appears, 
more reasonable, to construe those passages, as well as authorities,—on 
which they are founded, and which declare the relation of the adopted 
son as Sapinda, in the family of the adopter, to extend to three 
degrees only,—as referring merely to the oblation of the funeral cake, 
impurity on occasions of deaths and births, and disability of marriage 
in the family of the adopter. This in fact is intimated by Nanda 
Pandita.t ; 


NOTE XXI. 


Would not apply to the Kritrima son as usually, (p. 229)4. 
In the Dvaita Nirnaya, Vachaspati-misra declares, that no relation 
obtains between the Kritrima adopted son and the father of the 
adopter. From which it is to be inferred, that such adopted son 
could not inherit of that person, and a fortiori from the collateral kins- 
man of the adopter. The same inference in fact results from the 
circumstance of the Kritrima son in question, not being considered as 
a member of his adopter’s family.—It may however be concluded, 
that where the adopter might die in family-co-parcenery with his 
father and brethren, his Kritrima son would be entitled to receive on 
division his share. 


NOTE XXH. 


_. Receives a quarter share (p. 230)]. This rule is founded on texts 
of Vasishtha and Kaétyaéyana.t The latter of which however is vari- 
ously read. ‘A third part’ is substituted by some for the more pre- 
valent reading, ‘a fourth part : the difference being adjusted with 
reference to the qualities of the claimants. It is not easy to determine 
at least satisfactorily the exact right conferred on the adopted son 
by the expression, ‘ chaturthang4 (a fourth part or quarter share). If 
it be contended, as it ae justly may, that by the expression in 
question, a specific share of the whole estate is assigned to the adopted 
son, a great inconsistency would result—Where, a division of heritage 
might take place between an adopted son, and several legitimate sons 
subsequently born, the share of the former would, in some instance; 
exceed those of the latter. This objection might be obviated by 
adopting the exposition of Nanda Pandita, who explains the terms 
referred to as signifying ‘a quarter share; not an entire share’§ 
intimating probably thereby that the adopted son under the circum- 
stances proposed should receive the fourth of the share which would 
be allotted to him, supposing him to be a real legitimate son. Thus, 
if 1,700 Rupees or Bighas were to be distributed between one 





* D.C. Sect. IIL, §18. 19. 20. 

+ D. M. Sect. VIII. 
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adopted and four real legitimate sons subsequently born, the portion 
of the former’ would be 85, while each of the latter would take 
43°75, or perhaps, the objection stated might be more satisfactorily 
obviated, by construing the expression, ‘a fourth part or qu 
share, to signify the fourth of the share received by a legitimate 
—Thus in the case supposed, the share of the adopted would be 

and those allotted to each of the legitimate sons 400. 
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sapinda—relationship of, ... 640, 651 
uncleanness of, ... 652 


See Datta Kr itrima, Orphan. 


5, The Ceremony of Adoption, .. 70,71, 416, 559, 588, 589, 


637, 667 

according to Caunaka, _...._ 60, 61 
in case of follower of Taittiri 

portion of Vedas, wo» 594 
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foe Continued. | 
The Ceremony of Adoption, notice to ine -.. 688, 667 

gratuity to priest performing, 639 

in the case of a Kaitrima, » 676 

6. Rights and liabilities of adopted son,. 299, 300, 301 


when lepitimate son 
subsequently born, 63, 66, 
420, 421, 425, 594, 595, 628, 
657,in case of Cfidras...659 

partition between le- 


gitimate and adopt- 
ed SONS,.+. -. 516 
maintenance of, 516, 


cannot claim natural 
father’s estate,...65, 422, 
548, 599, 640 

—— unless no other 

male issue,... 423 

or he be aDvy4- 
mushy4yana, 65 
obsequies performedby, 626 

partition between legi- 


timate and, -. 516 
marriage of,.. 604, 605 
cakha off - -- 612 


maternal grandsires of, 
relationship of, to step- 
mother 635 
uncleanness in case of, 628 
where legitimate son 
exists at time of 


adoption, 662 

Adultery, the fifteenth title of 12 
with preceptor’s wife, 18 

ordeal in case of, 25 

witnesses in case of, 35 

coupled with rape, -- 157 
punishments for, 160, 161, 162 

evidence of, - 164 
Affectionate kindred, gift of, 490 
Affray, witnesses in case of, So 4 
Agent of partner unable to act, 132 
A GNEYH, as. ‘as 338 
Agni, dies see 5 
oblation to, ... ais 417%n 
arent of male offspring, 582 
eres awyam, iw ove 40n 


Agnithotre, .+. at 141 
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Agnishomiya, - ae a ues 
Agreement, non-perfor mance of, _ aoe 
writing of, dit re 
Ahntnaibuka, - ee sae a 
A'jyabhdga, sh 1S, = be 
Akram, Gee a 


Alimony of the wives of the blind, ‘be 

Allotment of share to co- a returning from abroad, 
Altar when used, ii des ‘ee 
Amdtya, 

Amévasyd, sibs a 

Ambashtha, soe 


Ancestral property, equality of right of father and of son in, 
285, 286, 505 


recovery of 
Anchoret succession to goods of 
Anekagotra, ie 
Anger, gift through, 


Animals, fine for cruelty to, 
punishment of owner of dangerous, 

Aniyukta, bs et es 

Annaprécanda, 

Answer, oe in 

how to be drawn, 

four kinds of, 

inadmissible, 

Antelope, punishment for killing, 

Anuja, iss ue a 

Anulomaya, bed oe ue 

Anupurvasa, ae 

Anuvada, 

Anvadheyu, as ae 
succession tu, oa 

Anvddheyrka, = 

Anvahitam, 

Anvya i 

Anyapurua aor 

Apahara, 

Apararka’ s gloss on Yéjnavalkya,_ 

Apastamba, 5, cited, aes 

Apatana, Apatya, 

Apaviddha, dips 
Apaydtrita 
Apostacy from religious order, 23 ee 
punishment of, oe 
Appointed daughter, Ses Sa His 
Apratibandha, i a mae a 


270 

592, 607n 
$34 108 
661 

. 518 
». o&#ln 
13 

se 67 
274, 411n 
.. 603 
107 

391 


we «=d00 
oo. 647 
134, 135 


152 

166 

ss 13 
506, 579 
.-12n (2) 
a 20 


Sea 20 
... 20, 2] 
166 

53 

566n 
566n 
497 

253 

102 

--- 98, 99 
118, 127 
wie 95n 
414n 
357 

sve = =—177 
...90, 167 
-. 615 
301n, 419 
107, 108 
108, 264 
‘ 522 
441 

365 
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Apprentices, share of, we = 132 
Aputra, 532, 670, 671 
Arbitrators, corrupt are ‘ open thieves .. 153 
Arjuna, id 68 
Aiould J. cited, §2n 
Arrest, four kinds of; 16 
a exempt from, 17 
Arsha rite,.. a 77 
succession to property 0 of woman married by, 106 
malriage, is . 950, 251 
read to the king, 15 
Asapinda, cae 61 
Ascetic, not a surety, — 24. 
succession to, 91, 352, 050, 450, 485 
excluded from sharing, 108 
gourd and clout of, 352n 
should wear clothes, 452 
Ass, debtor becomes an 121 
Brahman criminal paraded ot on, a bits ... 157 
fornicatrix carried on, ove see si .. 163 
punishment for killing an, ics -- 166 
Assault, the eleventh title of law, i bas 12 
prosecution for, eee us ons v8 18 
defined, sib Side we =. 150 
degrees of, a a -, 151 
fines for, ous bys ». 151 
committed by several pers sons, vee ve -- 152 
damages for, a 152 
Assent, implied, -- = 285 

of adopted son, 665, of mother to gif of son in as 
tion, 673 
Assessors, 12n. (2). + 14 
Astrology a 153, 419n 
A’sura, marriage, --- = 385 
succession to pr operty of woman married by, -- 106 
Asvamwikraya, ae a8 Sc -- 129 
A'tatdyt, ; ies ee oe §«=157 
Atirdira sacrifice, ov» 9339 
Atreya, 5 
Attorneys permitted, ae ss 18 
Aunt, sons of father’s paternal, ess ae 89 
- maternal, as ihe i aes 90 
--- mother’s paternal, ove és aes 

maternal, 

Aurasa, 57, 300n, ue ‘498, 498, 547, on 


Avanevand, 


oes o- 648 


* 
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Payes. 
Avibhdjyam, ae Lex bee ses pee. 9 
Ayautuka, ... wie, TS “Ges sis er ~ 493 

B. 
Backbiting, se ne a ae we: 187 
Bahuputra, ae sc ae ... 61, 571, 572 
Bail, deed of, i sg _ as or SR 
Bailments, sis ms .. 125 

“unspecified and specified, 536 si .. = 128 

preservation and restoration of, iss .. —:126 

damage, loss or use of 126 

by act of God, the king or robbery es i 

oes we 8 
177 
. ee... 41S 
Bandhaka,... ane os ae sa 110, 127 
Bandhu, sei sa! = sa 5a 89, 446 
succession of, ou sis See we 448 
Béndhuvah, 7 i sai .. 484 
Banishment of a Bréhman, on oad vas -89, 155 
forsaking mendicity, a . =—136 
apostatizing, vst ex Dee 
Bastard does not inherit but must be maintained, 55, 297 
half share of a Cfdra’s, ee 2 we 55 
of a Cudra by a Cudra, te - ww. 298 
Bathing before adoption, oi o avi - 676 
Bauddhayana, oe ss ie 2 eG 109 
Beans employed in sacrifice, i - ii 560 
oblation of, a» 405 
Bed, father’s, given, to partakers of food at his obsequies, ore i 
Benares acel sas si ay s, 5 
Bengal school, = a83 x ‘ay 5 
Bestiality, punishment of, . 164 


Betrothal, 106, 464. Betrothed daughter, woman’s property goes 
to, 249. ‘Betrothed maiden, puinee of, when intended 


husband dies, ... 407n 
Bhégavata, .. ae ove si vis .. 858n 
Bhagvata Bhéskara, as sas 3 des sn 8 
Bakhta,  ... ox as sais see we §«=—sd: 87 
Bhéradvaja, as ts sie es ai 5 
Bhary4, —-.- sii ee ae at . 318 
Bhdshdpdda, Si as se . ...12n (2) 
Bhatta Soe eee a ae rr 10 
Bhatta Somecvara cited, ve ae “Al eae 68 
Bhavanatha nate to, sa: ee xe ve 42 
Bhikshu,  «.- bus tee Pe . 646n 
Bhogya, «.- set te ses sae . 1138 


Bhrigu, eas ee se es 5, 34, 74,118, 157 
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Bhukta, - bas oe 7 dis ...12n (2) 

Bhimikea, ds ie es oie ae 44 

Bipeds, father’s user of, ee es a os. 43, 44 

Birth after partition, ike a ne ves .. 508 

Blind, excluded from inheritance, ee si 107, 262 

may witness in criminal case, bu Sa i 86 

right of natura] and gid dacs son of, - or 7; ; 3 | 

Boar, fine for killing, e ee i = 66 

Boils, a heaven-directed disease, oa 41 

Bones, pains in the deepseated, a heaven directed disease A 

Book. when not divisible, af 285, 506 

Boundaries, disputes reepeeune, a title of law, Ses . J2 

deed of, i: ee T 27 

how defined, — ae ie «145 

witnesses to point out, ve sa . =: 146 

rights in produce of, : ee .. 148 

fine for altering and transgressing, pat 148 

Bréhma marriage, 3 25 0,231 
succession to property of woman married 

by, Ses 2 .. 105 

Brahma-puréna, = vee FSie 652, 657 

Brahmachdrt, 451, 546n. Heir to, i a3 aus 9] 

Brahmadaya. “ag = 295 

Br&éhmana, associated with king as chief magistrate, bos 13 

associated with assessors, ne oe 14 

prosecution for killing a, oi ues bee 18 

swears by his veracity, ve 38 

except in certain cases, ... 38, 39 

refusing to give evidence, fut sak sag 89 

oath by feet of, . ke 41 
disqualification of son “of, by ¥ woman of inferior 

class, se ie ee re 55 

son adoptible by, a ee 61 

non-escheat of wealth of, a ee 85, 351, 485 

prior payment of debts of, we <i . 121 

romise to, toe see see see 134 

Matehimant of, sas Ve se -. 186 

cannot be a slave, ne .. 136 

fine for employing in servile duty : a, sce .. 187 

punishment for abusing, swe - 149 

amputation of limb giving pain to, she - 51 

inviolability of, ... ase 157, 158 

vadha not inflicted on, ae oe S67 

punishment of Cadra officiating as 3 a, sas -- 166 

who may be married by, sae ys 291, 292 

takes after failure of heirs, es ue 349, 353 

succession to, eis aad -. 449 

succeeds to stridhana, ie s- = 499 


See Acceptance, Ass, Banishment. 
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Br&hmani daughter of, takes stepmother’s wealth, . 
fine for seizing or selling a, oo re -. 137 
succession to stridhana of, ‘2 - -. 499 
Bréhmya rite, marriage PY, 5 dies bi - 45; 46 
Branding, ; oes ee - 160,. 166 
Breasts of damsel, at Set _ 5 3e3 .. «= BDA 
Bribe, —- nee ss ae 184, 135 
Bride, gift to, cannot be resumed, sf ei ... 184 
Bridegroom’s right to nuptial presents, a ss . =—487; 
Bridge, how shared by coheirs, oe ads ve 78 
erected on another’s ground, .. 148 


Brihaspati 5, cited, 12,13, 14,15, (62s), 22, 26, 30, 33, 36, 37, 41. 
48, 51, 54, 55, 74, 75, 76, 82, 84, 91, 92, 96, 97, 109, 112, 

1138, 114, 116, 120, 124, 126, 127, 182, 140, 141, 142, 

145, 146, 147, 149, 15], 153, 159, 156, 159. 


Brother, adoption of son of, 64 
debt contracted by, oe ae wi. 32; 72 
succession of uterine, sae ag 88, 352 
succession of son of, ; o ... 852 
right of fatherless sons of, when uncle dies, ss 88 
sons of mother’s, is -. 89 
not reunited, share with reunited uncles, .. 96 
of the whole blood, 200, 3384, 343 

‘inherits before half blood, 4S, 

two shares taken by elder, ... 209 
does not inherit preferably the puptial pr esent, -. 253 
inherits presents received after cane wo 258 
right of succession of, —..- ' --- 333, 352, 478. 
oblations offered by, a ve a -- ddd 

of half blood, associated, as oie .. 386 
inherits after father, vee 443: 

of whole blood, succeeds to maiden’: S ‘strédhana, .. 487 
partition by, after father’s death, Pee .- 518. 
cannot be adopted, wee ee vas 552, 590: 
Bull, when possession gives no title to, oe oe ie 33: 
sacrificing a, 5 oe bi a .. 382 

Bullock, debtor becomes, pus bs ed ... 9b 

Burglar, see J: impalement, 

Burning woman-stealer, wee Hee oa -. 155 

Burnt-offering defined, sis dag si . 432n 

in case of adoption, .. 559 
Burnt-sacrifice performed by one Br&hman for another, . 63 
Butter, oblation of clarified, wee as dee »- 359 

C. 
Camel, when possession gives no title to, tee 88 


Car, eldest brother’s right to, 208, See Father, 
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Carriers, exemption of beasts of burden of, . 167 
Cattle, when possession gives no title to, 32 
trespass by, : 145 
when distributable, 388 
Celibacy, scarcely known among the Hindus, 671 
Chair, see Wife. 
Chaitanya, a 179 
Chakravriddhi, .. 119 
Chénddla, 317 
Chandeevara, see 1780 
Charitram, —.. 115 
Chattels, eldest. son’s right to best of 50 
Chaturhotra, 338, oe 3dd8n 
Ghaturmasya sacrifices, . 437 
Chatushpatha, ... 147 
Chhagaleya, Ss oe ie 5 
Chhedana, ats 3 at se 1b55n 
Chidambara, se 5 
Child, when competent ta: give auiaenée: ‘ 35 
oath by head of, . ve 41 
Chinnatantu, ... 31ll1n 
Chintdmani, an authority i in Mithila, 5 
at Benares, 173 
Chidadya, ‘ue ve 579 
Chiaddkarana, . 576 
Chyavana, 5 
Cloth given to Bréhman by adopter, 60 
Clothes, impartible, 77, se when distributable 388 
to be sold, : 78 
valuation of, bas 127 
punishment for unauthorised use of, 127 
of a student, _ ; 352n, 452 
of a hermit and ascetic, 452 
defined, oes 505 
Clout of ascetic, . 352n 
Cognate, succession to wealth of separated 2 and sonless, a 83 
kindred 89, of ee Gs a me 90 
defined, wee! tee ve «= 4G 
succession of, -.. , jus -- 448 
Coining, ordeal in cases of, sas eas 25° 
Colebrooke, his collections of Hindi law, 7 
Collateral inheritance, 365 
Colors, see Red, White. 
Communit ove -..14n (2) 
Common, definition of property in, . os -. 214n 
Comparison of writing, tad dae from, . 30 
Compulsion, to recover debt, , 118 
Concealed wealth, reunited parceners take, 3 — ee 95 
distribution of,... oo ° 856, 516 


M3 


690 INDEX. 


- Pages. 
Concubines, maintenance of, st ai 7 85, 819 
not to be shared, —... is = ... 889 
Confinement in default of surety, . Df 
Confiscation of wealth for theft of elephants, horses and 
weapons, a 
Conquest, Kshatriya’ 8 ownership by, _ he a 7 
Consideration, illegal, ... oe ns .. 185 
Constraint, four kinds of... ede = .. 130 
Contempt of Court, punishment for, oe ~ a: 17 
Contract, law of, Sa: meee yp 
for work and 1 service, indivisible, .. bay .. 389 
Convict incompetent to testify, ... us 35 
Coparcener, his share when He returns after partition, -- 290 
his separate property before partition, ... .. 590 
his power to give his own share, an .. 52] 
Copper, record on, Se ag os te me 29 
Coral, father’s ownership of, sie te si ss 43 
rescission of purchase of, ... = Me 142 
Corporation, .. - w14n Ae 
Corpse, punishment for selling what has touched a, 
Corrody defined, 202, and note. 
Costs of suit, provision for, - = af .. 120 
Couches impartible, A gis . 505 
Courses, partition after cessation of mother’s, S, ste .. 509 
Court of justice, situation of, sie se a ade 12 
hours of, 2 » ig a. 44 
days of... a ‘es aS ww 15 
Cousins, succession of, ... ee - sn ca 89 
partition between, = s a ee 
Cows, eaten in Madhya-deca, ae ae i < 15 
Vaicya swears by his, au si ae ae 38 
- received in Arsha rite, es eae aa ae "7 
when not Jiable for trespass, ou. as w= 145 
punishment for selling flesh of, bee "7 ... =166 
eldest brother's right to, ... a on .. 209 
kindness to, ids oe ss ... 282 
indivisibility of path for, - st er -. 285 
sacrifice of barren, 00 ii see . 382 
practice of slaying, - 882 
‘Creditor, future rewards of ascetic debtor transferred to, wo =: 12 
recovery of debt by heirs of, ‘eee = 125 
appropriation of debt in default of heirs off... . = 25 
Criminal cases, witnesses in, a see oe aes 36 
Criminal law, remarks on, she a ove » 171 
Croas-roads, not to be stopt up, + ce sei @... 147 
man-stealer exposed at, ose - 155 
Crow, person misapplying snes received for sacrifice be- 
comes &,. = vas oe we 485 


of, ... oie Med os a we. ~ 902 
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Crown, see King. ae 
Cruelty, see Animal, 
Curds, oblation of, oe ey a = “2. ggg 
Custom of country, so Se a -_ = 15 
C. 
(at cited, ... as “ie cae sa¢ ss 80 
akamedha sacrifice, a ve oat se -. 437 
untala, ss “as ee cee sie Orne 
andilya, és oe 7 sat e. 
ankara Aché&r 3, ns v3 she 178 
ankha 5, cited. ou bed 48, 49, 74, 78, ie 106, — 
1 Mayikha, Ses ee, 
apatha, ds 
Caty4yana, oe aa Be sh Sac wae 
Caunakha cited... ais oe bg bem - 60 
ikhé, Cikh&vriddhi, —... _ os ue i. AIT 
ilpi, 74, Cilpi ny4sa,_... oe8 ce os we =: 127 
IVa, +s om — 6s - a ‘ge 10 
depositions taken in presence of, aes Sata - 38 
; <f nae avs 66 
performed by a duydmushydyana, a saa 67 
for parents when family scattered, ioe ay Oe 81 
Chintamani,... ste ia: ve -. 672 
Maytkha, es Gre ne ain . 8,91 
Viveka, is as ses se 195 
renl, ... Se bys re wits 14,141 
rikera-bhattécharya, Mm si rv ic -«. 176 
rikrishnatark@lankéra, ... ess sag ave wo. «174 
inétha Achérya Chidamani,_ ... = 175 
Crotriya, possession gives no ‘title to property Of, an . 83 
sufficiency of, asa witness, wee ove 30 
escheat of property of, ... og 2 sis 85 
succession to, ... ve aa sae 90 
lost or stolen property of, ms at -. 130 
endowment of, ... ee se w= 14] 
Cuddha Maytkha, eee Orr see soe ive 8 
uddht Viveka, eee ve 62 
fidra, excluded from panauietecion of justice, eee bas 13 
to take charge of witnesses and parties, ove we = 4 
to collect materials for trial, a ies ee 14 
swears by imprecation on himself, uae ues ee 38 
may adopt, ove! oe 536 
may adopt a daughter’ s son ora sister's son, .. vee 62 


must adopt a Cudra, ee ei | aR . 565 
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Cada, officiating asa Bréhman, «7 ne ie -- 166 
assuming Bréhmanical string, +s me . 166 
marriage of, Sas -.. 291, 292, 660 
share of, when asd son of a a Kebatriya or waicye ” 296 
_ gotra of, . 565 
may drink spirits, sd a ee .- 568 
See Adoption. 
how a Cfadri differs from a, ast side --- 295n 
share of son of a twiceborn by a, aus ve ... 296 
moveables shared by son of, ee 3 - 4038 
may be wife of a twiceborn, és ene -. 411n 
son of, takes a tenth, . : we 425 
right of son by female slave in case of estate of, 1 426 
Culka, «.. oe eo - she 98, 99, 123, 254, 56 
Cundstré; tYQ, we se ate ve - 437 
D. 
Dadhi, ) . 603 
Daiva rite, 250, "251, succession to proper ty of woman mar- 
ried by, Se me sis -. 106 
Daksha, 5, cited, = es ee sie . 133 
Dakshind, aah Sst a aia ts oe 68 
D4kshinatyas, See is ao .- 2lin 
Damage of pledge for use, es 2 113, 114 
Damsel’ s child, son of maternal grandsire, me sis oe _. BY 
Dana, eee ooe wae eae cee eve 432n 
-maytkha, ite sae ee si a3 8 
-pratebhi, Ber ~ ae soe -. 116 
ee sae is oa 150 
.. 116 
ose 4, 5, 300n 
Dattaka, 58, 415, 663. See Adoption Me arviage 
initiation of, .... yes .. 668 
-mimansd, es es oe cas se 177 
Dattépraddiukam, wa oa aus sad .. 133 
Dattroma, ee ‘ai ae .. 58, 415, 663 
Daughter, initiation of, ... vee a 
succeeds to wealth of separated sonless father, 
succeeds in default of wife, ie -. —«-86, 323, pi 
where more than one,_... ges ‘us bee 86 
unmaztried, es “ae he si ---86, 352 
afhanced, eas eee sae ‘352 
destitute married, 86, barren, ks a ees 


son of, inherits in default of daughters, --- 87, 352, 441 


maintenance of,... 97 
succession of, to. mother’s property, 102, 108, 248, 461 
share of, appointed when son aaa 210, 515 


share of, on partition, ... aes 232, 233 
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Daughter, sons contribute to allotment of, 233 

does not take on dl dekengais by right of inheritance, . 233 

brothers defray marriage charges of, 233, 284 

when dispos of 3 in marriage by grandfather, 234 

barren or widowed, ws 245, 246 

foundation of right of succession of, 245 

bar of married, ve = 245 

succeeds to mother’s nuptial presents, 249, 493 

appointed to raise up issue, we @ a. 299, 420, 515 

son of appointed, . 299, 328 

succession devolving on, reverts to father’s heirs, 322, 329 

son of married, presents oblations, . 525, 441 

maiden preferred to married, es . 323,324, 440 

unprovided to enriched, . ar eee .. 440 

exclusion of widowed, .«.. ~ iis 352 

has no right before father’s death, 401 

appointed, at 44] 

maintenance of disqualified persons, 457 

may mean ‘ granddaughter’ 461 

right to inherit of son of, 477 

disability of son of unmarried, 560 

inadoptibility of son of, 590 

substitute for legitimate, me a 615 

adoption of, .. ” a 617 

sons of, deliver grandfather ee 618 

how produced, . oe 618 

self-given, cas se si es 622 

Daya, a apts se 46, 188, 364 

Déyabhaga, received in Bengal proper, gee 6,7, 181 

commentaries on, 174, 175 

Dayada, we 423 

Déyakramasangraha noticed, woe 7,175 

Déyanirnaya, ... dus aaa Ss sks oe «176 

Déyarahasya, sel ste bag ss et »» 176 

Déyatatva, oe sis 2a bse sib 174, 176 

Déyavibhaga, +. 42,47 

Deaf person, when competent to testify, — 36 

when disabled to inherit, ove = 262 

Death, civil, ... =: 24 666 

Debt, on loans for consumption, Sis abs 1] 

deed of, .. 27 

estate taken with burden of,.. 56 

partition of, eee as 72 

recovery of, 118, see Decevt. 

payment by instalments of, . sae er .. 119 

personal labour, .. is ee =. 119 

order of those liable to pay a deceased’ 5, 123, ~~" 
recovered by heirs of creditor dying eenoue male issue, 

obligation of paying father’s,... Ses se =: 197 
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Debt, distribution of mother’s wealth after paying her, 
incurred by a disunited father on his own account, 
——_—_—— a reunited father for the nee 
discharge of father’s, 
incurred by slave for support ‘of family, 

Debtor, see Ass. 

Defamation, 

Degachéra, — 

Deceit to recover debf ... 

Deformed person incompetent to testify, 

Degradation from tribe, 


Devala, 5 


Devandabhata. 
Dharecvara Ach4rya, 


Dharma, 


Dian 
Dhaumya, és 
Dikshintya, 
Dtpakalikd, 
Disciple, debts incurred for domestic uses by, 
of deceased guru uncleanness of, 
Discrepancy between religious and moral law, 
between text of eis sain 
Disease, nine kinds of, 
deed by person oe from, 


Disqualike 


Divya, 


Divyapramdnam, 
Dogs, laceration by feet of, 


191, 192 
for embezzlement, sie 
for not maintaining persons diequalied,.. 
Departure in pleading, sae 3 
Deposit for use, a title of law, _ 
ordeal in case of theft or denial of, . 
specified, 32, unknown, 
possession gives no title to, 
sale of, . re ~ 
cannot be given,.. 
deserted son, 
sedans of sala: 


e ° < . ° 
e e e e 
e* rae Y e e . ® 


. 48, 34, 99, 101 


-céstra. read to the king, 


ation to inherit, when removed after pastition, 
Distress, gift of son in time of, ... 

alienation of immoveable property during 

husband may use adael 8 propery in ‘Sas of 
Divisions of a suit, 
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“15, 119 
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101 
108 
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23 
11 
25 
32 
32 
129 
519 
58 
29 


~ 173 
42,179 
118 

15 

81 

40n 
45 
3841n 
177 
124 
625 
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Dogs, casting to, aes _ re a w=: 168 
tine for killing, ... - sa Mee oh .. 166 
Donation defined, age 8s .. 432n 
Doorways, disputes about making, Se 2 ee 25 
Drains not divisible, ae he ae .. 985 
Draupadi wite of five oUt a ae ne .. §558n 
Dr&vida school, . bie ee ie: sy 5 
Dravyarpanapratibhis 5) — ea . 116 
Dress of king as chief magistrate, iis ete - 12 
Drinking spirits, ‘is tide sas .. 568 
Drowning, - 155 
Drunkard, disqualification of, 500. See Intoaicated Person 
Drunkenness, prosecution for, ay ee 18 
Dumbness defined, ales Fer = -- 962 
excludes from inheritance, i, lege ae 107, 262 
Duress illegal, ... a6 uae zh sae 16 
deeds obtained by, sik ia aa dg 28 
Deaita Nirnaya, she a ve 8, 67 l, gle 
Davia, ia a 
Dvydmushydyana, .. 65, 406, 412, 536, 554, 645, 646 
complete (nityc) and incomplete (anitya), -. 669 
oblations by, ... . —- 66, 648, 661 
cannot marry in either gotra, ia -.-68, 646 
of two kinds, ... ‘24 St -. 610 
uncleanness of, . de. ia . 652 
right by inheritance | a ne ee 661, 669 
Dwelling whether divisible, oe se bes ...78, 285 
Dying persons, deed by, -. ie a 30 
Dysentery, one of the heaven-dir ected diseases, re sie 41 
Dyiitam, sie ae bt aan svi --12, 165 
FE. 
Ear, punishment for cutting off or wounding, si - «152 
of adulteress cut off, tee -- 161 
Karnest money, 115, recoverable by purchaser, sez 143n (a) 
Earrings given by adopter to ae : oes 60 
of women, --- 100 
Earth placed on head of person pointing out ; boundaries, 1 =146 
Easements, possession gives title to, -. 147 
Kast, Court-house door should be towards, . eae sve 12 
king sits facing, ... sis a ove as 14 
witnesses turn to, ... sins ae <6 37 
emancipated slave dismissed facing, fs see + 138 
Eating forbidtien things, pc aaaaaai for, — ove - 38 
Ekachchhéya, eee “ne eee 117 
Ekajdta Ses ai ame ad bs 552, 553 
Ekaputra, ; es Sai Gs 41, 216, 571, 578 
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Elder brother nitiates his brother and unmarried sisters,  .~ 37 
Eldest son cea when father incapable, ae: ‘sak 49 
should not be given in adoption, ee .. 59, 60 
Elephant, kshatriya swears by, 38, see aaa 
Ellis’ Lectwres cited, se eas re . 149n 
Embezzlement... ba: er ee 357, 405 
Enemy incompetent to testify, — sas ste st 35 
Era, see Saka, Sambat. 
Escheat he 85, 318, 449, 450, 485 
of BrShman’ 8 property, . bs aise 301, 435n 
on failure of Bréhmans in deceased's village, - 850 
See Crotriya. Funeral, 
Estrays, remuneration of finder of, . se ais a, “St 
Etymology, Secretary to be skilled in, sa re se 13 
Eunuch, disqualified to inherit, ... -. 128 
may marry, 264, and have issue by another man... 265 
Evidence, three kinds of,.. Pe ? er -12n (2) 
objections to receipt of... vee bes Sis 36 
test of, sas che ee ses 39 
punishment for refusing to give ... - ove 39 
when discordant, ~ - a3 side 39 
of adultery, ... - - 164 
of disputed partition, ... sed 360, 361, 466, 467 
presumptive, admissible, sus see -- 3862 
See Hing. Witnesses. 
Examination of witnesses, ss a $i re 37 
Exclusion from inheritance, ses ne sie “458, 500 
Excrement, fines for touching with, - Es -- 151 
fine for depositing on highway, she vw. = 15D 
Exequial rites, see Funeral. 
Experts, reference of question to, . es Se see 16 
Exposure of son, oe sas ae sou ve «= 419 
Eyes, pains in, aa; see as i 41 
punishment for destroying, vee ve vee 15], 106 
F. 
False jewels, ordeal in case of making, oes as we 25 
witnesses, signs of, .. oe +e ve woe 24, 37 
Family name, right of persons having same, ds wwe 484 
Famine, husband may take stridhana during, re 101, 491 
emancipation of person maintained in a, a0 -- 137 
Fasting for a son, ° --.60, 637 
performed by a ‘Bréhman for another, -- 63 
Father, his ownership of immoveables and bipeds, _ -.- vo 43, 44 
wealth of, is “ unobstructed” heritage, see -- = 48 
when no power in partition possessed by, ... vee 49 


share of, on partition, ; oe ate -. 50 
his right to succeed, ve tee 87, 330, 352, 477 


INDEX, 


Father, may distribute self-acquisitions among sons, 
his double share of ancestral wealth, ee 
his right to share his son’s acquisitions, re 
may withhold eldest son’s ae 
takes after daughter’s son, as ot 
his power over moveables, . ez 
may distribute angus 





entitled to car, 
his donations to sons indivisible, 
inherits after mother, 
his succession to maiden daughter's stridhana, 
succession to stridhana given by, .2 
disqualification of enemy of, 
See Ancestral Property, Bipeds Coral 
Father-in-law, widow to settle with, 
Favour, writing of, ae 
Feast to Bréhman, 
Fee, woman's, ... 
Feet of Gods or Br 4hmans, oath by, 
Fellow-student, succession to wealth of, 
succession of, 
Felons, classes of, as 
Female cannot be adopted, sa 
production of, see 
Fever, a heaven-directed disease, 
Field, divisibility of, wae ane 
Finding, property acquired by, .-.. le Se 
Fine, for breaking arrest, ire sss ee 
for consuming stridhana, 
for perverse refusal to pay debt, 
sons not liable to pay father’s, : ; 
for dismissing servant prematurely, ... os 
for deserting : a tired or sick servant, . 
on servant refusing work, 
quitting master on journey,.. 
on vendor not disclosing defects, 
for allowing cattle to trespass, 
for giving false evidence, ... se ii 
for nuisance on highway, ... vee bee 
for defiling royal garden, sis dis 
destination of unjust, is 
for breaking a to many, a 
Fingers, amputation of, - wee 


Fire, ordeal by, « si ate 
‘Keeper of perpetual, dying i in debt, des ove 
effect of casting debt into, ste a 


wife partakes of husband's a ’ 
two characters of hallowed, - see, ‘sae 
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Fire, parent of male offspring, Sos is  417n 
Firstborn, entitled to single i ts or r gost, « ; = U7 
Fish eaten in the east, ses née 15 
« Flowers from the sky, es és 10 
Food, impartibility o So ne if 285, 388 

punishment for giving a twiceborn j ee vs 165 
ablations of, 347 
Foot, punishment for amputating,-- ; . 151 
half cut off, = . 155 
Forefinger, ring for, given by adopter, 2 -- 60 
Forehead of adopted kissed by adopter, : ” 71 
Forest, court for wanderers in, ; a oe 14 
Forger, prosecution of, ... Sis ack i ‘a 18 
incompetent to testify, -.. ore 35 
Fornication, punishment for, - Su 161, 168 

when permitted, 163. ‘See Ass. 
Fraud, deeds obtained by, we i 28 
punishment of fraudulent depository, ag 126 
in borrowing, --- s wv» =: 128 
gifts through, ‘a Ls 134, 135 
vitiates the whole transaction: es ” wv 135 
in enjoying women, oe ws Sug 160 
in gambling, aes en Sc: a wo» 165 
Friend incompetent to testify, ... we va 35 
impartibility of present from a, 384, 386, 387 
Funeral repast, se 84, 228, 613 
charges, 435, sschoat subject tO; wes whe 85 
rites, 586, 587n, performed by takers of deceased’s estate, 91 
oblation of grandson and uncle, ... . 201 
rites performed by adopted son, 647, except where a 
subsequently born natural son exists, : -. 647 
rites performed by a ‘ son of two fathers,’ 649 
G. 

Gain defined, ius Ad 
Vaicya’s or Cadra’s ownership by, se 42 
Gajadada are vee ve : 19 
Galava cited, dics a8 oe 157 
Gambler, incompetent to testify, is 35 
disqualification of, sie ae 0 - 500 
playing with false dice, . se v0e . 1658 
Gaming, eighteenth title of law, s “ 12 
sons not liable for father’s debts incurred by, ws 122 
law of... see » 166 
Gana, 24 . proof of rules ‘of : ‘hi 25 
Gdndharva, rite of marriage, ee 105, 250, 251, 255 
succession to property of woman married by ... 106 
‘a invoked, see sve on 10 
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Garbhdddna, ... ne Ss ie on vee = «OTE. 
Garden, fine for defiling. royal, ms bas or we «= L4B 
Garga, son of, ... ~ sits i -- L135 
Gargya, es see - be a 5. 
Gauriya school,.. ae sek sue as Bae er 5. 
Gautama, 5, cited, - --- 42, 48, 75, 77, 79, 90, 96, 108, 162 
Haradatta’s gloss on, ... see ass -- 177 

(Vriddha) cited, ame ve ae -. 69 

Gems, father’s ownership. ‘of, eve ose Seu ve 43 
rescission of pee ‘of, ee ie oe «= 142 
ancestral, 7 ae re ie ww. = 

Gentile, om .. 446 
succession to wealth of separated and sonless, we we ~=—s- BS 

Gift, writing of... ss : vad i 27 
fourfold. law of, es a he me -. 188 
subtraction of, ans ate a .. 133 
seven kinds of, valid, sixteen invalid, . sia - 134 
by lunatic, etc,  ... ss Sis sss .. 135 

property arises by, ... sae ae = . 188 
person worthy of 4,... see: re sas ww. 282 
descent of land received in, ... ve i .- 403 
on a second marriage, sa sez ere .. 489 
subsequent,... Ses oe sa -- = =—489 
of affectionate kindred, vi a i -. 490 
of joint property by parcener, 6 ses . 519 
things not subjects of, 519, 572 
See Anger. K4 i Land. Lust. Mistake. Musicians. 

Goat impartible, es OE 
first born’s right to, . ie an we tie 77 
punishment for killing, aa ang - 166. 
eldest brother's eM to pair of goats, or -. 209 

God, act of, .. - see --- 114 

destruction of deposit by, vies 126, 127 
loss by, falls on vendor asa delivery, ses .. 148 

Gods, oath by feet of, ... it dale 41 

Gold, Vaigya swears by,--- Sts ee eas 33 
ordeal by taking fom ghee,.. 7 see 7 .. 400 
fine for making false, : ne sex “158 
punishment for dealing in adulterated, bie .- 166 
and water, gift of, . tee 376, 377 

Goods sold, price when paid not resumable, ve we = 184 

Gopya, ar see es 113 


Gotra, 69, inheritance by persons ‘of same, 
of Brahmans, eee Vaigyas and 
a «446 
Gourd, ascetic’s, “ see see 
Grain, Vaicya swears by hii | 
punishment for theft of, ... ihe ee = oBB 
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Grand-daughters inherit stvidhana, oe ae =. 462 
Grandfather, his ownership of immoveables, - 43 
father and son share equally property acquired by, 51 

grandsons’ division of estate of, 391, 393 

right to inherit of paternal, ... 89, 353, 446, 481 

maternal, ... 353, 482 

Grandfather, right of son of daughter of brother of paternal, . 482 
of son of daughter of, ..- .. 482 

of brother, son and grandson of paternal, . 482 

of son of daughter of maternal, « 483 

Grandmother, right of paternal, on parson: ..52, 514 
succession of paternal, "88, 444, 446, 481 


inherits after grandfather, brothers and nephews, 332 


participates in oblations to jamais .. 480 
Grandsons may compel partition, .. a 47 
of different fathers, partition amongst, sb sia 53 
take per stirpes, ...88, 228 
when exempt from paying grandfather s debts as a 
surety, a . 117 
liable to pay grandfather’ S debts, ase oe «= 122 
share with uncle’s grandfather's estate, ... . 201 
partition extends to, of side sa one, 207 
during lives of their fathers, ... ie -.. 228 
of brothers, ... eo Rs Bee -. 845 
of maternal uncles, ... .. 858 
may prevent dissipation of father’s inherited peepee ty, 393 
inherit paternal grandmother's wealth, 464 
pay paternal grandmother's debts, ams 464 
their right of succession, Si 352, 474 
of brother, ... ee er --- 30d 
Gratuity to priest officiating at adoption, ose > See 591, 592 
Great-grandfather, succession of paternal, ... -89, 482 
right of son of en of paternal, -. 482 
right of maternal, -. 483 
right of son, grandson, &e, of maternal, w= 483 
Great-great-grandfather, right of maternal,. ‘ie .. 483 
Great-grandmother, her right to inherit, ... 446, 482 
participates in oblations to great-gr andfather, 480 
Great-grandson, partition stops at, 5d 
when liable to pay great-grandfather’s s debt, 122 
shares great-grandfather’s i a » 201 
partition extends to, 1 227 
benefit derived from, sie re -- 812 
of brother, too remote, eee see rm 15) 
| his right of succession, ie oF 372, 474 
Griht, 546n, 671 
Grimm, Jacob, his Deutsche Rechts allerthuemer cited, ey | 
Guardians of a widow, ... gia ve ae. (ee 6 Bee 


eee eee see 412 
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Gudhotpanna, «. : 301 
Guru, sah 61 
‘ -widews, ... - 85 
uncleanness of disciple of deceased, 625 
H. 

Half-blood, deduction on partition amongst brothers of the, ... 212 
distinction between whole blood and, «.. -- 319 
Half-brother, shares with ee een ee se 89 
sons of, : es 89 

right of oe 94, 95, 352 ° 
associated... = . 852 
Half-sister, right of son of, : 350n 
Halhed’s Code of Gentoo Laws, : 6 
Hand, loss of use of, i 4) 
punishment for cutting off or r wounding, ae .- 151 
amputation of, ; 155 
Hanging of highwaymen, 154 
Haradatta’s gloss on Gautama, 177 
Harinatha, te - aay 63 
Harita 5, cited,... 21, 22, 32, 43, 49, 59, 84, 113 
HH avikpaména,... os . 338n 
HH avirdhdnin, ads 308n 
Head, pains in, 41 
of child or 1 wife, oath by, 41 
Heifer given for soma, 275n 
Heinous offences, four kinds of, sae 12 
“ Heirs,” defined, ; 516 
Hemadri, 10, cited, - 67 
Herdsman, rules relating to, ess 14.4 
bound by debt contracted by wife, ai ia. .- LOD 
Heritage, defined, bg uae 46, 183, 364 
obstructed and wnobstriicted: me oe sae 47 
Hermit may be summoned, 17 
excluded from sharing, ... .- 108 
heir to,.. “91, 302, 450, 485 
artition on father becoming a. we .- 191n 
ci hoard of wild rice, ss vee - 352n 
may have property, es ose 452 
“ Hidden Origin,” son of, - 57 
Highway defined, ate sae - «147 
- fine for nuisance on, 147, 153 
Highwayman, hung to a oe oe oes eee .» 154 
Hinapaksha, -.. ee vo me ee 
Hinavadi, eos cee wey -. + 24 
Hire of carriages and beasts of burden, eas we we 140 


See Wages. 
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Holdka, ve oe oes oe 21 In, 270 
Holograph instrument, - Sab - . =s-« DG 
Holywater, ordeal by, ... ous — oe -.. 40n 
Homa,.- 62, 432n 
performed by Bréhman with Cadra’s 8 materials, -- 68 
Honour, oath by, bas 4] 
Hoofs, indivisibility of beasts with uncloven, te a 77 
Horses, when possession gives no title to, hs se 33 
Kshatriyas swear by, — a “ ies 38 
debtors become, . aed ve sae - 21 
when digi butable: rn ae = . $888 
See Confiscation. Sacrifice. 
House, constructed with father’s assent is indivisible, .» 985 
Householder, partition after father ceases to bea, ... 191, 192 
Hunter bound by debt, contracted by Bais roe -- = 122 
Husband and wife, disputes and duties of, . oe ..12, 164 
intercourse between, .-.. -. 297 
has not aboslute power over woman’s property; -- 100 
compensates for supersession, —-.. -- 231 
has power over wife’s earnings, -.. -. 240 
his power over wife’s present not from kindred, -- 240 
stridhana wher inherited by, --- se 461, 464 
bound to feed, clothe and lodge wife, ‘ee 248 
See Adoption. Head. Hunter. Marriage. 
I. 
Idiot, exempt from process, A 

may appear by attorney, fs a ous 
eeetuded from inheritance, -.. pes --- 107, 262, 455n 
maintenance of, Ss sigs eee .. 107 
gift by, void, a a _ - = 184 
sale by, ... as Ss sae od ae 143 
defined, -. 262, 455, 500 
Tllness, husband: may take wife's stridhana during, ~ ry 101 
Images, ordeal by taking one of two, ee AO 
Immoveable property, ordeal excluded in litigating, . see = WG 
father’s ownership of, ive ae 43 
uterine brother takes, a so 95 
not to be given to women, 99 
given to women as sauddyika, 100, 373, 490, 491 
distinguished from moveables, -. 204 
Impalement of burglars, .. 154, 156 

horse stealers, elephant stealers and violent mur- 
derers, --. a 156 
Inpotent excluded from inheritance, i - 107, 262, 45 +4: 
son besotted on on wife of,.. a = 216, 217 


described, bas — ae sas .. 262 
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Improvement of undivided property, 
Impurity. See Uncleanness, 
Incendiaries,_ .. i 
Incest defined, . 
Incontinence, a disqualification, 
Incurables excluded from inheritance, 
Indra, curds and milk consecrated to, 
oblation to, ai 
renders offspring old, 
used for a person of great wealth, 
Infamous person incompetent to testify, 
Infidel incompetent to testify, .. a 
Inheritance, seventeenth title of law, 
Colebrooke’s remarks on law of, 
ownership by, sad Ses 
exclusion from, 


includes succession to relation’s g effects. ps 


Initiation of younger brothers, 
of unmarried sisters, 
of brothers completed out of common funds, 
expenses of, . a 
removes state of slavery, 
of adopted son, 52 

Insanity. See Madness. 


vd 


Insects, in ordure, father, &., of girl who has menstruated before 


marriage, are born, 

Instigating crimes, punishment for, 

Interest, in case of non- -delivery of goods, 
on debt recovered, 
when husband consumes wife's stridhana, - 
on loans, sida a 
rates of, 
due without express stipulation, 
where negatived, 
in case of sailors and travellers, 
in case of Cidras, 
where demanded, iti 
limitation of accuraulation by, - ess 
not where a deposit is used, 
compound, 
five per cent., recoverable by vendor, 
on woman’s property taken against her will, 
on stridhana forcibly borrowed, ..- a0 

See Accumulation. 


Intimidation avoids a deed, es — im 
Intoxicated persons exempt from process, -.. a 
deeds by, void, 


incompetent to testify, 
gift by, void, we fee 
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111, 112, 113 
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Intoxicated persons sales by, = re 

Tntoxicating liquors drunk by women in the north, . 

Inventor's share of profits of partnership, ... 

Tron, ordeal by, 40. Rescinding purchase of, 

Issue, commission to raise up, 407. Necessity of, 
includes son’s son and grandson, 


J. 


JAbaAli, 

J agannstha’ s Digest, 
J ail, confinement in, 
Jaimini, Mim4nsé of 


Jaladivyam, vee vee nee ve - 


Jdtakarma, ov oe Sx 

Jatakarnya, : 

Jest, gift in, cas 7 

Jewels, ordeal in case of making false, 6 oo 
fine for a false, ees 

Jimitta-vahana, ee Ss 

JInataych, se oy 

Joint ownership pre- -exists and is defined by par tition, 

Jones, Sir Wm., his translation of Manu, = 

Juggler incompetent to a 

Justice defined... 

J yeshtyam, 

Jyotishtoma sacrifice, 


Kachatatapa, ... 
Kacirama, 


Kékinf, 

Kalasedha, 

Kali age, 

K alika-purdna, cited, 

Kalpataru, 

Kamalakara zs or 7 
K&nina, sei abe ies age 
Kanva, = ee ates Gs aie 
Kapala, oes du = abs see 
Kapila, ave eg es eae avs 
Karana, si eee ‘ss 
Karanjérks, worship of,.. oes aes ie 
Kaa sie ay ss dae Se ae 
Karsha, K drshika, 7 
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108, 301n, 412 


a) 
437n 
284n 

274 
211n 
li] 
120 
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K&ty&yana, 5, cited, 12,18, (bis), 16, 17, 19,20, 24, 27, 32, 33, 34, 41, 
51, 65, 72, 74, 75, 76, 79, 84, 85,98, 112 , 114, 116, 117, 120, 





7 121, 124,125, 126,127, 129, 130, 182, 138, 134, 135, 136, 
a 138, 140, ie 146, nat 148, ou; 152, 156, 157, 
Kauri, . eee . 167 
Kharvata, eos | - oe we = 445 
Killing a human being, 12, prosecution for,. ae se 18 
Kine: his duty as a judge, ae = ds 12, 15, 14 
faces east, es ge si 14 
decides in absence of ae dene, ae a ‘aes 26 
kinds of orders of,.. ak sas He 27,29 
his gifts to be made by writing, iid sis -.. 28, 29 
possession gives no title to property of, se ie 32s 
has no right to the soil, __... oon 44 
takes heirless property subject to maintenance of females 
and funeral charges, wie i ~ ..85, 435 
pledge destroyed by, ie ae ‘114, 126 
prior payment of debt due to, ; sss 121 
takes lost or stolen property after a year, ses .. 180 
except in case of ¢rotriya, — --. 1380 
his share in treasure trove, -.. ay . 3] 
loss by act of, falls on vendor before delivery, .. . abs 143 
those who seize dues of, eee sae wee we =: 153 
when boundaries defined by, sae ss - = 146 
spy against, ss -- 157 
omission or sdditons in writing SAieks op ah -- 165 
punishment for abusing, -.. eae ie wv. 166 
revealing secrets of, ... bac - 166 
robbing treasury of, -.- cue -- 166 
aiding enemies of, us -. 166 
sitting on throne or carriage of. .- 166 
revises upjust decrees, one ase ss 167 
punishes assessors, . sas vee vee + 167 
never dies, vt0 oe = 329 
should be informed of intention to adopt, ves = 417 
stridhana niay escheat to, -.. ; vee -+ = 499 
apostate becomes slave of, ... 522 
see Accountant. Adoption. Arthagdstra. " Bailment. 
Dharmagdstra. Dress. 
Kinsmen’s evidence how far inadmissible, .. se o 35 
sanction of, to adoption, ea aa - 673 
Kissing forehead of adopted child, sé 71 


Kite, person misapplying articles received for sacrifice becomes a, 435 


Kosha ordeal, used to discover concealed effects, : ‘40n, 73 
Kratvdrtha, ... ace wee ue 59 
Krishna-dvaipSyana, - ore one ‘ose = =181 
Krishnajini, ... ee ioe woe ee, .. 5,67 
K rishnAnanda, ... a5 7 ave as -- 79 
Krishnarpana, woe ba we Sas si -. Ban 
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Krita, ae sis es See ce 300n, 418 
Kritruma, oe see .. 801n, 418, 663 
may still be adopted, a 547, 667, 671, 676 
ceremonies not pede: in adopting By tee 667, 676 
initiation of, ... oa . 668 
rights of, oe sa an ae 677, 678 
Kriydpada,.. eas ses oe ai @) 

Kshatriya, king need not ‘be as asa “ - 
associated with king as chief magistrate, .. a 13 
swears by his horse, elephant or weapons... ve 38 
may be married by Bréhmya rite, ee ae 46 
may be a Brdhman’s dattaka, ... ve fea 59 
who may be adopted by, i ie ai 61 
reducible to slavery, ... ate ‘ie -. 186 
employed by Brahmana, ge Sis 136, 137 
who may be married by, oy be 291, 292 
gotras of, - sae si ee -. 564n 

See Conquest. 
Kshatriy4, her son inherits in default of issue sa Bréhmant, 425 
escheat of stridhana of, ove -. 499 
Kshema, dss se 78, 389 
Kshetraja, ... eh 57 108, 216, 264, 300m, 406n, 412, 645 
Kshetri, ns eve “te .. 600 
Kuca grass, ... sas Abe ee sith 60, 648n 
Kulluka Bhatta cited, ... a sts a 59 
commentary on Manu by,... aie sea LTT. 
Kunti, ei re 62 bis debe aes 68 
Kusida, a ae aa a eect . 110 
Kuthumi, sie shee es os s33 “x 5 
L. 
Lagnaka, ses a or . 110 
Lakhima or Lakhmidevi, : a legal authoress- oe -. 173n 
Lame, excluded from inheritance... ie 107, 263 
right of natural and adopted sons of, date . 661 
Land, rule of limitation in case of, ies 32 
descends to son of wife whose class is ; equal her husband’ S, 55 
recoverer’s share of ancestral, ss nue sa 74 
rescission of purchase of, ... sod Sue ws = 142 
given a8 a pious grant, .. : wo «= 294 
son of a twiceborn and a Cadra woman not entitled to, 295 
formalities required to transfer, ~ i . 376 
See Immoveable property. 

Landlord and teaant, ... - ns 140, 148 
tenant's right to remove house, 2. ‘et .. 140 


punishment for neglecting to cultivate, Sa ww» 148 
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Pages. 
Larceny, the thirteenth title of law, oes Sie aoe 12 
7 sibel yitam, . 459 
arning, 502, impartibility of wealth acquired by, 73, 74, 267, 269, 884 
acquisitions through, ... sas 74, 886, 504 
See Science. 

“Legal partition” - ... te — aie ele 51 
Legitimate son, es wis a is ms 58 
Lekhya, 3 oa — ‘is eid si 26 
Lepabhak, ive ie Lat .. 608 
Leper disqualified to inherit, 56s ae se .. 800 
Letter of orders, s a Ses oe ss 29 
of respectful address, ii ss se ane 29 
Likhita, 5, cited, ae =i 5 sad 78, 163 
Likhita, bas sat a as oi 12n, (2) 
Limitation,  .. bbs fee at ss we 31, 32 
Lineal inheritance, “es pee _ af -. 365 
Linga, ve 563 oe es nis .. 109 
LIingi, ~ she a a «= - 268 

Litters, sec Vehicles. 
Lizard, transformation into a, ... see se5 .. 9358n 
Loaf and Staff, rae of, eee be . = «—:2.26, 254, 404 
Loan, writing of, aie sia ate sais 27 
law of, vee ose he oa oat .. 110 
cannot be given, , sis ag or » 519 

See Deposits. 
Lost property, king’ S right to, ... ast 263 -- 130 
Lot, ordeal by,... See ame or 40 
Lunatic, may appear by attor ney,.. fic ad cb 18 
incompetent to testify, ... a soe ose 35 
gift by, ve = Bs $33 134, 135 
sale by, . be oe = «143 
excluded from inheritance, see Madness. see --» 262 
Lust, sons not bound to pay father’s debt contracted through, .. 122 
not liable to perform father’s anes induced by, we 122 
gift through, ae ae : oie ae =: 185 
M. 

Macnaghten, Sir F. on Hindé Law cited, ~.. wee 7 
Madana, 5, cited, ... 43, 47, 58, 85, fe 92, 96, 97, 103, 109, 147 
referred GO; Sui see ..99, 109 
Madanapdla, ... sive a3 <a oe .« 178 
Madanapdrijdta, digs Se a - 177, 178 
Madanaratna, cited, ... 3s Sa ies . Ll, 47 
M adanavinoda, ee . 179 


Madhava, 10, cited, 84, Madhava Kchfrya, .. she sez ATL 
Madhuparka, eee oee Rie eee 60, 267n, 637 
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Madhusidana Sarasvati, - ae S05 
Madness, a heaven- directed disease, ies 41 
excludes from inheritance, sis 107, 262, 363, 4.55 

how caused, 455, see Lunatic. 

Maghd, the asterism, ... es Sa she x 228 
Magic, killer by, ot _ ee. ae .. 157 
Maharashtra school, Sis a o. fe 55 5 
Mahdbhérata cited, Gat a sg Sas ry | 
Mahdlaya, a - see si ss . 81 
Mahecvara, _ ... a a ua ~ we = 175 
Mahishya, = ae .. 411n 
Maiden, succession to peculiar property of a, is . 487 
Maintenance, of Bastards, ee 05, 297 
of concubines ee ee ...85, 319 
of wife where others reunited, 97 
of incurables, idiots, mad, blind and lame persons, 107 
of son of a woman by man of lower class, 108, 264 
of persons excluded from inheritance, ... 109, 263 
outcasts and thelr sons not entitled to, 109, 263 
of perverse woman, ... ai Sag .- 110 
of forsaken wife, —... ze ee . 165 
resumption of widow's, ee «- 317 
of adopted son of different class, a 421, 631 
of blind or lame, , eat “OOL 
of son of a twiceborn by a female slave, wo) 426 
of woman suspected of incontinence, ... . 439 


of daughters and wives. of disqualified persons, 457, 662 
See wee adation, Ki ue 


Maithila school, et x 5 
doctrine of, as to widows’ succession, ... ... 9808 
—————— as to reunion, ... i ww. 507 
adoption according to, 8 ass .. 667 

Maitr& Varuna, oe on es 62 

Male offspring, production of, see A gu, ... ae .. 617 

Management of undivided estate, . Ss sige 194, 195 

by one of the e brothers, rc 226, 227 

Mandala, ve ae as see 44, 

Muntra ‘3 62 


Manu cited or referred ie: 5, 11, 12, 16, 38, 39, 41, 47, 4g, 50, 55, 56 
58, 65, 74, 79, 82, 92, 95, 106, 107, 109, 112, 113, 114, 196, 130, 

131, 133, 135, 136, 139, 144, 143, 146, 1,7. 148, 149, 150, 15], 

ae 155, 157, 159, oo 181, 182, ete. 


commentaries on, ... remus oi 4 
(Brihad) cited, ... _ i 5 see 69 
Maunushyapramdnam, ... ste Sag ie 12n, (2) 
Marana, bs ae oss Sau so » Ladn 
Marichi, 5, cited, st sie beh be ... L180 
Markandeya, bas +: oe es as 5 


Marriage in the Dakhan, a Soe ae aes 15 
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Pages. 
Marriage, by Brahmya rite, see sis es wo. 45, 46 
sister’s portion, ink | see — a. 67 
not of sickly brides, _... es stil os 59 
prohibited degrees of, bes _ ee a 67 
of dvyémushydyana, ... as she 68, 646 
wealth reeeived with bride on, ... Se ... 76,77 
daughter succeeds to property acquired by,.. w- 108 
forms of, me ai 250, 951, 460, 461, 494 
age of, rer se . 494 
union in, ids “246, 488 
succession to woman’s property ‘affected “by forms 
of, ... .- 249, 250, 252 


father not to receive anything for giving daughter in, 255 
of Brahmans, Vaicyas, Kshatriyas and Cadras, -- 291 
widow to give a share ‘of husband’s estate for ex- 








penses of daughter’s, . 2 = B22 
of daughter, to take place before puberty... .- 3824 
-portion of sisters, oes 398, 399 
second, during first wife’s life, ... Ses 458, 489 
fine for retracting engagement of, ae we = 464 
repayment of expenses of, ee sie ... 464 
return of bridegroom’s ea nm ose we = 465 
ceremony of, .. site - 488 
succession to wife’s property received On, +. wo. 492 
the last of the ten sacraments, ... ... 576n 
of adopted son, sa 604, ee 612, a 
of one informally adopted, vx as 

not with one unequal in class, ... st 364 

see Adoption. Betrothal. Bridegroom. . Ewnuch. 

Husband. 

Master and Servant, disputes between, a title of law, ba 12 
— proof pave in, sts 25 
law of, : 139, 140 
Maternal kindred, peng paternal line property devolves on,-.. 346 
Matsya-purdna, 358n, 648 
Méya, doctrine of, ee a 10 
Medhatithi cited, 59. His commentary on Manu se ee. ECE 
Mendicants, false, ae . 158 
Menstruous women, copulation with, sie ove -» 15,16 

Merchants, appointed to hear causes, as vee ove 
situation of court for, ... oe e se 14 
Metals, valuation of, ... oa seh ie .. 128 
Micra cited, pe Ss sie ae 46 
Milch-cow, when possession gives 1 no title to, sis . 383 
rescission of purchase of, ne am oe = 14D 
Milk drunk during the iia las aoe sei we 275 
Mines, corody in, ae re os 29 
Minors, exempt from process, ce bbe sas si 17 


may appear by attorney, «. ms we “1 18 
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Pages 
Minors, possession gives no title to estate of, ace ve 32 
’ incompetent to age se sia aise we 35 
gifts by, sis sis a aoe 
securing shares of, on partition, sae sie sso. 220 
have no will, ... i vi ls .- 673 
Minority, se i ee ste — . 581 
Misaru Micra, ... was er ss .. 178n 
Mistake, gift through, ... se -- 134, 135, 358n 
use or sale of another's goods by, . das .. 3o8n 
Mitakshara, received in all schools but the Gaurigt 5, 6, 173 
its authority in Western India... on 7 
cited, me 39, 52, 157 
passage omitted in Colebrooke’s translation of, ... 58n 
doctrine of, as to persons capable of reunion, _... 91 
commentaries on, ... sis «- =177 
is a commentary on Yajnavalkya, i .. 177 
Mithuna, as ae seh .- 616 
Mithyottara, ... cs: ob ses bag oe 20 
Mitra Micra, ... aie she sigs .. 173n 
barren cow offered to, = ee aus - 882 
Modern sanskrit law books, me vee sas 5 
Moon, celebration of craddha on days of new, a a 67 
sacrifices at full and new, ... ue a we =309n 
oblations at full, ss 7 = w. =859n 
and sun, in formula of limitation, ... me a 27 
Mother, partition of father’s wealth during life of, ... a 48 
partition during father’s life of wealth of, ... 48 
her share on equal partition between father and gons, 
51, or among sons after father’s death, ... sis 52 
may give a dattaka, ee od oe ig 58 
debts contracted by, as a 7 2, 124 
her right to succeed, sil — 81, eon 352, at 
———--—___—---——. foundation of,... 
not bound to pay son’s debts, 5 sb a 124 
partition after she ceases to bear children, ... 191, 225, 507 
succession to wealth of, ... : ss .. 198 
partition among whole ‘brothers during life of = 22K 
shares equally with brothers of whole blood, «= ROL 
does not include step-mother, See vie we ol 
inherits next after father, 331: butsee ... 442, 443 
sons discharge debts of, ... Se iss -. = 83 
devolution of stridhana of, ar ie 383, 384 
participates in oblation to father, i Sie > 480 
succeeds to maiden daughter's stridhana, «+. - 487 
her share under partition made in her lifetime, -- 513 
Moveables, though inherited, may be sos a es -. 204 
father’s power over, ... rm Y 


Murder, notorious, 156, secret, 156, by a mob, aug --» 156 
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Murder, aiding and abetting, 
See Impalement. 


Musicians, their instruments exempt from confiscation, 


TY 


Pages. 
156, 157 


410n, 565 
.. 167 


conductor to have a share and a half, 132 
singers to have equal shares, > 182 
irresumability of gifts to, ‘az oe 184 
N. 
Nachiketu, awe SO 
Naigama, sis 141 
Nairaya, Niraya, 3lin 
Némakarana, 576 
Nanda-pandita, his commentary o on Vishnu, 177 
Narada, 5, 29 


cited, 16, 19, 20, 21, 28, 24, 81, 82, 33, 34, 37, 39, 47,48, 49, 


51, 89, 72, 75, 76, 79, 80, 82, 85, 90, 96, ‘100, 108, 107, 113, 114, 
120, 121, 124, 125, 127, 129, 130, 182, 133, 134, 136, 187, 
138, 139, 140, 141, 142, 148, 144, 150, 153, 154, 157, 160, 


162, 163, 167, 18], 182, ete. 
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Nayake, 34 
Nayaviveka referred tc. a 4,2 
Nephew, his right to succeed, ; 88, 343, 479 
does not inherit jointly with brothers, 384, 445 

brother of half blood inherits before, 339 

of half blood excluded by nephew of whole blood, 344 


adopted in preference to a stranger, 


352, 424, 552 562 


does not share with uncle, 445 

takes share which had vested in his ae woe HS 

N dhe, - asa aah : 131 

N Nighantu cited, .-.46, 103 

Nike: deeds obtained at, ie 30 

Nikshepa, - 125 

284n 

Nasteaune 7,8 

Nirdhana, 100 

Nirindriya, 107 

Nirvesa, Nirvishta, - oll 

Nishdda, ae se 296, 411n 

Nishkramana, ve eas o76 

15 

Niéti-maytkha, .. 8 

North, witnesses turn to ‘the, 37 
See Assessors. 

North Bahér school, 5) 

Nose, punishment for cutting off or : wounding, 151 

amputation of, 155 
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: _ Pages 
Nuisances, law of, sat el Bs ses vee = 147 
Numbers : 

2, adopter gives Brahman two cloths and two me 6e"° 
two cows received in A’rsha rite,... - 77 
two sheep of ground rice ree in n Chaturmdsya sa- 

crifice, a ... 437n 

3. three periods of partition, aa 47 
three kinds of debts considered on partition, sas 72 
adopter feasts three Bréhmans, ... ati 71 
in emancipating a slave he is thrice called ‘ ‘free,’ .. 1388 
three consecrated fires maintained by Bréhmans, ... 487 

4. four great classes, ee oe sts 40 
four unblamed forms of marriage, dg . 105 

_ 5. five prayers in adoption-ceremony, aug i 61 
five great sacrifices, 81, 83, sacraments, ... a. 467 

6. six kinds of str idhand, - ae = 98 

7. seven, fire, or three Bréhmans preside, ee 13 
accident happening to witness seven sa ha ae giving 

evidence, ... ~ 39 

seven prohibited degrees of marriage, eet Ne 67 
seven degrees of sapindas, - . 448 

_8. eightfold penalty for refusing evidence «. ies 39 
Brahman of eight years to be initiated... is 60 
oblation of rice roasted on eight potsherds,... we 4170 

9. mine heaven-directed diseases, ... ove sigs 41 

nine kinds of ordeal, _... i oe 40 
10. contradiction of oath by ten gods, is 41 
fodder for ten kine given as penance by Cadre, Sis 40 
11. oblation of rice roasted on eleven eee -. 417n 
12. twelve kinds of sons, ... : 58 
twelve monthly funeral reports in 1 honour of widow... 671 
14. (=2 x 7) calamity peppening “ee i days 
after ordeal by oath, 40 
fourteen degrees of samanodakas, . 448 
46. forty-six days for payment of fine for refusing evidence, 39 
64. bunch of siaty-four stems of kuga grass, ... 60 
300. Vaicgya gives three hundred i to ee officiating 
in an adoption, ... 62 
2000. value of stridhana given to woman not to exceed two 
thousand panas, ... a re ‘55 99 
Nurse, fine for enslaving a, — was sus -- 87 
QO. 
Oath, proof by,-.- ...12n (2) 
taken by Bréhmana, Kshatriya, Vaicya, and Cadre, -- 38 
See Child. Cows. 
Objections to receipt of evidence, ... — S35 - 86 


Oblations by descendants, a ee sue 312, 313 
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Oblations at full moon, 359n 
ee to adoptive and natural parents, 423n 

ee 

Obsequies, performance of, ... 65, 66 

of him who has given away his son, ...62, 651 
performed by adopted son, " 
See Funeral. 

Occupation, property acquired by,,.. er ve 371 

Oil, ordeal by, -.- Sea see 40 

Old man incompetent to testify, 35 

Onus probanda, , ses 12n (2), 21 

Ordeal, proof by, ses as ...12n (2) 

when resorted to, or S§ 1, 4, 25 
excluded in litigating immoveables, 2 «©6286 
nine kinds of, ... oP ain 40 
discovery by, .. A 73 
m default of evidence of paralonie: os 82 
partner cleared by, 132 
See Adultery. Coining. ” False jewels. Holywater. 
Immoveable, 

Ornaments, of king as chief magistrate, ... sh see Pee 
impartible  ... ric ee «| 
of wives do not go to husband’ S , heirs, sos -. LOL 
of betrothed damsel, night to, ... Ss oe =—485 
of wite, aaa _ sa 2 466 

See Wife. 
Orphan, son made should be, ase se 670 
Outcast, incompetent to testify, ... ees ue 35D 
excluded from inheritance, oe 107, 262, 455 
not entitled to maintenance, { .- 263 
son of, is also an outcast, are . 501 
wife of, may give son in adoption, . 666 
Oxen, pair of, emancipate person maintained in famine, 137 
P, 

Pdda, division of a suit, ss aie as ~--12n, (2) 

Padma Purédna, sy wis sais a 

Paic&cha marriage, 230, 055 

succession to wealth of woman married ny 106 

Paithinasi, so us oe at nae -- 5, 646 

Pdkhanda, eae wee eee stn pee Bee 141 
tree, ... aes es 

a 69 


set 167 
ue eae oe 308 
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deca ae 5, cited, Sa ous ia 63, 297, 300n, atin 
commentary on, ae ste a 177 
Péraskara, - i _ ie a5) 
Parents, their right of succession. .,, we = 441 
their succession to wealth of separated sonless son, ... 83 
when stridhana inherited by, «.. <- -- oe = 462 
See Father. M ee 
Parihdra, sed ee ss oe woe = 148 
Parydia, - Le nee o sad ue 81 
ee Périnayana, i ae - ws D7 
Parisankhya, ... im ie eg ae 568 
Parivedana, offence of, ae uss ss 618, 614, 653 
Parivitta, es aes ae bus Sas .. 6)4 
Parivitri, - vet 7 see .. 618n 
Parrots, punishment for killing, ae os ee -. 106 
Partition, instrument of,.. sa ius ses awe 97 
defined, ee ae i es 184, 365 
literal meaning of, see oe ee 185 
ownership by, «.. bcs se 42, 186, 365 
———————_ in case of sons, Sas i . 42, 43 
of heritage, ... 00 sad -- = 4 
without existence of property, + 47 
periods of, ... i a7, “48, 194, 196, he 
against father’s consent, are 
after father’s death, ... ie sis 52, “381, 513 
extends to fourth in descent, ... one 54 
seventh in case of residence abroad, ae 54 
. according to the mothers, ia vee = 54 
among sons of different classes, re see 63 54 
right of son born after father’s ‘i si 56 
three kinds of debts considered on, . 72 
of effects concealed and discovered, _—_78, ‘858, 356, “404, 5 7 
of common property pea withheld, - 79 
evidence of, ... ~ 80, 82, 466 
ordeal in default of, ... 53 su 82 
of single article, se sist ss .. 185 
not a cause of property.... ae 186, 365 
. does not ascertain a pre-existent right, aut .- 186 
- extinguish a former right, re -» 186 
after degradation or retirement, was . = =I91 
demandable by any one of the sonar: or, ~. 193 
of ancestral estate wee Jee dead or mother past 
child bearing, _ yh 199, 200 
by choice of the father,.. an -. 208 
among brothers of ner half blood, wet we 212 
two modes of, ... ” ‘ta woe «= DDD. 
unatthorized, ... - Suis ve see; - ae 
at desire of sons, Bae wee oo -.. 223 


among whole byothers,... oe ane ssi «(24 
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Partition, among cousins, ba we - 229 
te between uncle and nephew, bs ate .. ' 939 
with or without specific deductions : 229, 280 

equality of division not pny requisite to, 230, 
510, but see, i -. 883 
relinquishment of share under, _ w. 280 
property exempt from, .. 284, 373, 384, 387, 503, 504 
between legitimate son and appointed daughter, + 299 
ascertainment of contested, % ; ..- 860 
after reunion, a sg = BOA 
of property ill- ‘distributed, as ou 356, 357 
equable or unequal, ” = (OTT 
among sons by women of different t tribes, oe = 401 
property liable to, ves as -» 5601 
between legitimate and adopted s sons, is . 516 
expenditure by one brother taken into account on, 516, 517 
allotment to parcener returning after, diet we 518 


between sons of same mother by different fathers, ... 618 
See Absentee. Adoption. 


Partner incompetent to testify, see Agent... a ane 35 
Partnership concerns, the fourth title of law, ed 12 
law of, 132, 133 
partition of wealth acquired by trading,... . 502 
See Inventor. 

Partridges, killed on sacrificing a horse, ... .. 637 
Pérvana erdddha, a a _ 66, , 61, 587, 647, a 

Parvati, 7 oe _ 
Pasture how used by coheirs, ies deg saa . 78, 79 
set apart, ee see ave sha ve A 
Patnt, ; sb: oe 317, 428 
accomplishes religious ceremonies, it 428 
Paunarbhava,.. sei aos 5 ve 300n, 414 
Pawnee, duty of, its de ‘ee die -- 113 
Peace, deed of, .. oe sug we 27 
Pearls, ordeal in case of making false, aa — ae 25 
father’s ownership of, ee ie ee oe 4.8 
rescinding aoe Of, ve _ sa -. 42 
ancestral, a -. 511 
Penance for attempting is give scalienable property, .. 1833 
Penis, punishment for cutting off or wounding, oe -- 15] 
amputation of, ... is ss he we =: 159 
Pensions, vendibility of, - bat sat tee 202, 205 
Per stirpes, when nephews take, ... ae ben .  — 4AS 
Perfumes, act se = ois as i. OU 
Perjury, subornation of, - ae ou soe ag 37 
when lawful, ... ae oss ue eee 40 
Perquisite, succession to, --. “se a0 vee » 106 
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- Siddhi, referred to, 
Pious acts impartible, 


conservatory or sacrificial, we ore 
grants, ..- si aa ves 
Pit4maha 5, cited, see dee oes 
Pitarau, eng dies ie ey 
Pitri, ... sie 
Plaint, io oa ase a <i 
how drawn, oie oi tee a 
when inadmissible, ze 
containing several counts. 
Pleadings, vas 
Pledge, writing of ae Mae sas 
possession gives no title to, , Ses wee 
exemplified, 
kinds of, as bis wee ss 
forms of, at vee 


effect of pawnee’s loss or destruction of, 
of same thing to two creditors, 
lost when principal doubled, 
Ploughmen, second rank of servants, 
wages Of, ove oss 
Ploughshare, ordeal by, sae 


Poet, irresumability of gift to, ... bus fu: 
Poison, ordeal by, 56 as os 
Poisoner is an atdtdyina, eae aie 
Polyandry, _ ... sh gist 
Polygamy, how far permissible, os vie 
See Stridhana. 
Pond, fine for defiling a, ... cas Bas 
Porter, lowest rank of servants, ... sab 


Possession, proof by, when required, 
when evidence, 
fivefold, See 
priority of, in case of pledges, 
Posthumous son, his right after partition, 
takes before reunited uncle, 
rights of, 
takes share of dead reunited parcener, 
nephew, his right to a ener: oes 


Potsherds, rice roasted oP Sa 

Prachetas, 3 ie io 

Pr&chyas, Sg ag 7" 
Prddvivdta, 12n, Q) defined, ~ ae sie 
Pray ya, is ws és 

Prajd ate, 5, cited, a, ied ies 


Prajdpatya marriage, 


...L2n (2) 
ah 27 
32 
110 
118 
113 
.. 114 
114, 115 
-» 115 
eee 136 
ee §«=6.:« 1839 
.. 40n 
.. 184 
40n 
157 


5, 6, 102 
27, 80, 84, 98, 125 


250, 251 


succession to property of woman . married by, 106 
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= oe. Pages. 
Prakdea, ove one e6 Pr .. §«544n 
Pramdna, see wo sos wis 12n, (2) 34 
Prannyayd,  «. ie Sas ses 20 
Pratibhu, we bt . 116 
oe «=: 189 
: 55 
Pratistotri, 337n 
Pratitakshurd, 177 
Pratishthé-maytikha, es us 8 
Pratyayapratibhiu, is «- 116 
Pratyavaskandana, 3 20 
Provarddhydya cited, “68, 645, 648, 661 
Pravésedha, ... ise .- 120 
Prayagshitta-mayékha, 8 viel, - 358n 
Prayatnatas, ... --61, 546 
Prayogapériyata cited, . “587, 646 
Preceptor succeeds in default of cognates, .. 90, 346, 349, 449, 484 
punishment for striking -. 166 
veneration due to, 332 
See Adultery, 
Pregnancy, time of pan eee by 2 ...57, 396 
Prescription, -.. sie . 31, 82 
Presents, impartible, 73, 384, but s see eas 279 
resumed by lovers, . 106 
by maternal kindred, _.. -- 107 
by widow to husband's kindred, 322, 475 
————--— her own kin, -- 475 
by parents, —.-. 396, 397 
professed student not to accept, 3 » 451 
return of bridegroom’s, ... sis w. 465 
on occasion of second marriage, ner -- 466 
Presumption, of partition, 361 
See Huidence. 
Priest, fees of, 63 ae - #80 
See "Adoption. 
Primogeniture, 193, 515, forfeit of honours of, si 79 
not a positive rule, ave -. 194 
women have no right of, 210, 420 
not on second partition, 354, 355, 507 
Priority of creditors, oe we 121 
Prisoner may perform evacuations, vse wee -- 119 
Pritidatia, as eae ose ae see 98 
Pritwidt, : ose = see as 18 
Process, persons exempt from, — sae see ee bj 
Production of article in dispute, ... aie aa is ‘37 
Profligate persons, deeds by, = a ses -. $0 
Promise of stridhana, .« eee wee su 99 
when sons not liable to perforin father’s, ... 122 
inalienability of subject of, ave wee "133, 519 
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Promise, to a Brahman, Pere eeanee of, 


. binding on heir, 
Proof, human and divine, ise 
nature of, 


Property, five modes of generating, 
what, inalienable, oe 
acquired by survival, ... 

by gift, 
by receipt, 


- not acquired by mere relinguishment, 


birth, ... 
theory of, ane 
vested by birth, 
of owner in water made common, 
Prostitutes, women in the East are, we 
may be summoned, 
are open thieves, 
exemption of ornaments of, 
Proverb cited, . 
Public offender ‘incompetent to testify, ; 
Pudendum muliebre, branding with mark of, 
Puga, 7 ads ig 
Pulastya, 
Punishment, meaning of, a8 
object of, sai ay 
PUNSAVANA, ee ws 
Pupil, when competent to give evidence, bg 
his right to succeed, e wee 
fee for instructing, 
Purdnas read to the king, 


Purchase, writing of, __... ss 
ownership by, 
rescission of, ... or 
Purification, deed of, —... a mee 
of disciple, ... ve : 
Purodasa, vibe aos as eis 
Purohita, i 
Put, son rescues from, ... is 
———_——-— in case of a . Quadra, . on 
Puti,.. ‘es hs — Bs 
Putra, zi 
. includes grandson é and gr eat-grandson, 
Putravén, ee = 
Putrikd, : is fe 
-putra, See eee 


Quack doctor, ... a oe 


~-- 1386 
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Raghunandana, aa sas ss sas 174, 179 

Rdj-dharma, or we 10n 

R&j&, notice of adoption given to.. a ae 667. 675 

Rajé-Bhoja, : sag | 179 

Radja-droha, eas sae is 108 

Rajd-mdrga, see be es a : 147 

Rakshasa marriage, 250, 255 

succession to property of women married by, 106 

Ramakrishna, .. as ene ses 5 

Réma-n&tha-vidy4-vachespati, 3 176 

Rape, punishment for, 159, restraints on ravished woman, 159 

See Adultery. 

Rathakéra, x 274 

Ratndkara received in Mithila, 6 

in Benares, 178 

Reading, prize for, ; 282 

Receipt, : 121 
Red flowers and red clothes worm n by persons pointing out 

boundaries, -. . 146 

Redemption, loss of pledge on lapse of term for, we «=o: 

mode of effecting, .. sae - 115 

Religious duties of unseparated brethren, 80 

husband may take stridhana for, 101 

of separated brethren, 467 

Religious order, partition on a brother entering, 97 

See A postacy. 

Religious purpose, promise for, ... 7 146 

impartibility of wealth conveyed for, 3: 79 

Res judicata, plea of, ... si oc ...20, 167 

Rescission of sale or purchase, oes 43 eee -..12, 142 

Resignation of share on partition, .. ; 51 

Reunion, effect of on son born before partition, - on 56 

defined, oes oe 91, 355, 507 


doctrine of M rigiahar Les as = t0: 


persons with whom it may take pce, a 91, 358, 452 


91 


equality of shares on partition subsequent to, 92 
order of succession to one dying after, 93 
unreunited son preferred to reunited uncle... 94 
concealed wealth taken by parceners after,... 95 
reunited son preferred to unreunited, 96 
son of reunited father, 96 
rights of parents, &c., after reunion, 96 
brothers not reunited share with reunited uncles, 96 
reunited wife, -.. be: a au 96 
self-acquisitions divisible afber, Ske -- 270 
succession how affected by, sis sae 342, 343 


Revelation, special, ke nes ais aes oie 
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Revenues of conquered, oe has no propey in, 
Rhinoceros, flesh of, 
Rice, ordeal by chewing dry, 

hermit’s hoard of wild, 
halter lla . 
Ring, given by opter to. riest, 

eee n betrothal, . sh 

Rishya rings, ee sae 
Road, dispute as to making, 

indivisible, 
Robber incompetent to testify 
Robbery, a title of law, . 


prosecution for, 7 i i 
loss of deposit by, a Kk ee 


defined, 


Royal Edicts, ... Ses Be ‘ _ 


Sabhasadah, ... Sai ave bee a 


Sacrifice impartible, 
place of, impartible, 
defined, ; 
wealth appropriated to,. 
necessity of performing... 
for male issue, ... ie 
of a horse, 


See Atirétra. Beans. J Tyotishtoma, Kite. 


Sad yasiddhipdda, 
Sagotra, adoption of, 
Sahas, sdhasam, | 
Sailors pay 20 per cent. inter est, 
Saka era, “ ie 
Sdksht, 
Sakulya, . 
ascending and descending, 
Sale, without ownership, the third title of law, 

of son by his parents, 

rescission of, 

of property to support family, 

of pensions, 

see Vendor. 
Samdhvaya,  ... 
Samanodaka, 484, extent of relationship, 
succession of, 

Samavartiana, . wis 
Samaya- maytokhe, 
Sambat era, 


Sambhaya- -samutthdnam, ‘ oat bcs ts 
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Samvarta, 5, cited, eee sa 
Sandal- wood, ve das .. $648n 
Sandigdha, - -. 119 
Sankhydéyana, ... 645, 648 
Sansaranam, ... -- 147 
Sannydst 451, a of... -. 187 
Santati, “3 2 548, 615 
Santatitva, a ae ~ 548 
uae sie 61 
relationship of adopted to adopter, Ais -» 70 
extent of relationship, ee -- 818 
adoption of, 548 
Sapindana, «. 672 
Sapindaship extends to and ceases with the seventh degree, 448, 605 
Sapindikarana, ee ss . 66, an 608n, 647, 671 
Sapratibandha, ; oe 865 
40 
Satyashadha, 646 
Satyavrata, 5 
Satyottara, 20 
Saudayika, ” 76, 100, 267, 459 
impartible, ae ee 73 
woman may give or sell, “ee a -» 100 
immoveables given by husband,.. 100 
two reasons for, it si ote 459n 
Savarasvami, es 6 sia ate .- . 646 
Savriddhim, er oes : 2) 49] 
Sévitré, incantation, 576, 604 
ves 5 
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Science, wealth acquired by, in case @ of reunited brothers, 


ten sorts of gains by, 
gains of, impartible, 


. 92 
280, 281, 385, 386, 387, 503, 504 
267, 268, 269 


except when use made of joint 


funds, 209, 502, 503 

Scrotum, amputation of, .. ats we §=6osd5 9 
Sea, Bréhman passing the, 108 
Seal, impression of king's, 30 
Secretary appointed by king, vee vas 13 
duty of, 14, writes grants and orders, ve a 29 

_ faces the south, bi 14 
Security for safety of ae threatened se sis 156 
Seed, oath by, ... es re se a: 


rescinding purchase of 
Self-acquired property, ... 


11 48, 49, 272, 233 
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Self-acquired ‘property, gained by use of oe. ee | 


indivisible, 
Self-defence, ... eis ae se is 
Self-given son,... 2h oo - Ses 
Seniority defined, vee © die 
Separate property bs Abie exempt from partition, ose 
efined, ” 


“ gift subsequent,” 
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266, 285, 286 
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58 

515 

sa, OT 
235, 236, 239 
235 


husband's donation, 237, “when immoveable. 241 
may be used by husband in distress, ». 289 


given to husband for wife’s benefit, 
succession of woman’s children to, 
of childless woman, stccession to, 
“ gifts of kindred,” devolution of, .. 
Separate acquisitions. See sel/- -acquired alk 
Servant, when a competent witness, shor 
damage or loss by, 
three ranks of, . 

Sexual intercourse, punishment for ‘fraudulent, 

Shares on partition, : ; : 

Shaving head of a Brahman, 

of a fornicatress, ... 

Sheep impartible, si a5 _ 
single, belongs to first born, be 
punishment for killing, 35 
pair of, to eldest brother, 
of ground rice, 

Shodasin, 

Sick person may be summoned, 

may appear by cna 

Siléra, royal house of, 

Silk, record on pr epared, 

Simantonnayana, ee 

siromani, oe 

Sister, marriage portion,... 
obligation of marrying, 
share of under partition by! brothers, 
succession, 
son of, ..: 
son of father’s, 

mother’s 
, inadoptible, = bis 
, inherits before ana ee 
Slander, the twelfth title of law, . 
Slaves, incompetent to testify, se 
born in family, ... aes ose 
tition of female, 7 
incapable of holding property, _ 
offspring of female, taken as interest, 
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139, 140 
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.. 49, 50 
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166 
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437n 
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oe 398, 899 
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. 89, 97 
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89, 358, 558 
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sae 345 
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es sa 46 
... 77, 78, 185, 389 
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Slaves, when debtors become, 


debts incurred for domestic uses by, 


purchase from, ... as 
gifts by,... 
rescindi purchase of, 
not diviatble unequally, 
fifteen kinds of, ... 
emancipation of. i 
two kinds of female, 
produced from slave-parents, 
son begotten by Cadra on, 
See Vurse. 
Slavery, writing of, ae ee 
limited to ‘three classes, ... 
when illegal, ... 
abolished by Act V of 1843, 
Smartha, 
Smédrtta-bhattéchdr ya, referred to, 
Smarttakéla, ie 


seianged. 8 “ _ cited, 


-ratndvali, ws 

-samgraka, 6,42, cited, 

-tatva, eee 
muuwed, 89, 549, adoption of, 
Sodomy, punishment of,.. 
Soldiers, court for, bas 

highest rank of servants. 

exemption of weapons of, 


~~ fe" 


. wee ~~ 


before father’s partition... 


twelve kinds ~* 
succeeds to paternal share, 


@ 
e 


makes good strédhana promised by father, 
person, takes parent’ s share, 


a-a- fan we ava ar 


his liability’ for father’s debts, 


in 1 his father’s wealth, 


eldest, begotten from sense of ‘duty, 


efficacy of birth of a, 
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este re Paes? RQ life. Sen 
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in case én reunion,. ; 
es ve a 87, 58, 654, 636 
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Son, of daughter inherits stridhana, mi 462 
his right of succession, oe 858, 473 
of brother’s daughter, ‘right of succession of, -- 481 
—father’s gash 481 
—————-———. presents three oblations, 481 
cannot be given, ... jas 519 
includes grandson and great- grandson... ove 5384 

See Abandonment. 
Sons by women of various tribes,... 291 
by birth and by a 410 
two classes of, 422 
Specific performance of contract of work, 139 
—_—_—_—-_——. contract of sale, _... 143 
Spirits drunk by father, sons not liable for Bc of, 122 
Spittle, fine for touching with, es . 151 
Stenzler, sii sie coe 5 
Stepdaughter inherits stridhana, « _ ei 463 
Stepmother, her right to share, .... et 52 
daughter of Bréhmant wife takes wealth of, 103 
does not inherit stepson’s property, -- 231n 
childless, shares equally with sons, on we «= Ba 
does not participate in funeral oblation, 344 
maintenance of, “ mn sits 513 
Maithila doctrine as to, 514 
Stepson, his nent to succeed to stridhana, . ane 493 
Steya,.. ste ‘ae 18 
Sthandsedha, sz: a sit Bt 120 
Stirpes, partition per, ... 53 
Stolen property, king’s right to, sie 130 
to be restored, ... vee ous 131 
compensation for, 131 
Strange, Sir T., his Hlements of Hinds Law, 7 


Stridhana, ihe ae 51, 98 
; unchaste wife unworthy of, 86 
sons to make good father’s promise of, 99 

amount of, be 99 

does not include things lent or fraudulently given,... 99 

forcibly taken, se -- 100 

amicably used, ve: » 101 

when restoration of, somnpellable... re ~- I0l 
restoration of first wife’ 8, sas 101 

sons alone take where debts equal or exceed, 104 

in default of issue women’s kinsmen take, 105 

heirs to, on failure of husband and parents, 106 

bars » mother’s share on eran oF -- = DB 

defined, vee a se si 458, 490 

sixfold, an 459, 487 

heirs to. “vary according to form of marriage, ea — 460 
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Siridhana, of a maiden, succession to, ee us 7 
given by father, succession tO, os 497 
String, see Cudra, 

Stri-sangrahanam, 160 
-sattdka, — -.. wu. =: 585 
Striydchtta, —»». 535 
Student, excluded from sharing, . . 108 
succession to, -.. 352, 358, 450, 485 
temporary and professed, 451, a as & temporary, 485 
right of to succeed, 484 
Subhadra, a es - fe sia 68 
Subodhin{, - ss sts ‘ot ale 
Subornation of perjury, punishment for, a 37 
Subtraction from gift, -:.. - vee -12, 138 
Buddya, i ee - sis sae . 459 
Sudhi-viveka, . ses ~- 672 
Succession to wife’s anvddheya and pritidatta, a .- 102 
Colebrooke on the importance of the law of, 171 
conventionality of rules of, ss ov 171 
| complexity of rules of,... a5 aie -- 17] 
Stlapani, i - = =197 
Sumantu, i 5, 157 
Sun worshipped, 10 
Supersession of wife, present on, -.: sds 98, 99, 231, 239 
defined, Sas ii ss 456m, 466 
Sur 68 
Bia 110, 116, for satisfaction of judgment, 23 
who may not be,... , 24 

separated brother may be... 
four kinds of, ... wi -..116 and note (a) 
where principal absconds, . or sts we 116 
liability of, ae 116 
when joint and when several, 117 
his right against principal, : 7 
Sutherland on Adoption, sie 7 
ik dalle aa aa - . 301 
Svatrint, oes -. 414n 
Svatva, ad ade 4.2, 
Sweetmeats impartible, ee - §05 

T. 

Tarttire portion of the Vedas, 594 
Tandula divyam, ove 40n. 
Taptamdshadivuam,  -» 40n 
155n 
Tenth of debt, fine of, ... 39 


Tantra Ratna cited, ose 46 
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Theft, prosecution for, 18 
of deposits, ordeal in case of 25 
of instrument, .... ea eee 29 
witnesses in case of, ae Bas 35 
degrees of things liable to, ... cae 152 
responsibility of village for,.. 

' aiding and abetting, ‘a 156 
charging a ene ee with, - 166 
defined, . : 357, 358n 

Thieves, nine kinds of, . 54 

Thread, rule as to increase of cloth made of, 128 

investing with characteristic, 610 

Threat, fine for, 150 

Three ancestors, effect of hereditary succession by, 31, 32 

Throat, pains in, a heaven-directed disease, 41 

Thamb, husband wishing male offspring to take wife 5, - 618 

Time, see Cowrt. 

Tirtha, ablution at a, 63 

Todandranda, cited, vee 38 

Tongs of the hands, 3 154 

Tongue, punishment for cueing © out or wounding, 151 

amputation of, .. 149 

Tonsure, ceremony of, ... at : 65, 610, 611 

Tooth, punishment for breaking, ... . = 151 

Tortoise of ground rice, ... is 437n 

Town defined, ... ‘ich me 145 

Trader concealing blemish in thing sold, ... ss 153 

Travellers through forests to pay 10 per cent. intcrest, 111 

Treasure trove, law of, 181 

found by an undivided coparcener, 274n 

Trees near Court house, ... es 12 
fine for injuring, ... 152 

Trespass by cattle, oe sis 145 

by a ee bes oes 145 

Trikandi cited, - — se. 871 

Tulépurushé, . was Sis ey a 

Turban given by a ae to priest, or Pe 60 

Twiceborn man, sae ve 13 

Twice married woman, son of, ... oe 57, 58, 583 

seven kinds of, . vee -- 683 

Twins, birthright of first born of,... fee wie 50 
U. 

Ucanas 5, cited, ene Sie Rea 128, 145, 150 

Uddhéra, e ve ee 

Udgatri, - ts sine sins -» OovD 

— sie See sa 211n, 270 
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Udyota cited, ... se ave ae 


nulls wealth of, is “ ateteagtal” heritage. 
debt contracted by, ts 
sons of father’s maternal, ... 
sons of mother’s maternal, . as 
brothers not reunited share with reunited, ae 
partition between nephew and, ves 
two oblations offered by paternal, 


paternal, inherits after nephew, _... are 
maternal, 
order in succession of gon and grandson of maternal, 
right of son of, ... oe - 
right of grandson of, see 
right of son of daughter of, na 
right of paternal, ... one as 
right of maternal, 
right of son and grandson of maternal, 
inadoptible, * aus 
adoption by, _... sa 
Uncleanness, begins after cutting navel string, i 
in case of adopted son, de 
from seminal connection, 
of adopted son, uae 
Unnatural crimes, punishment for, ee 
Upddha, ” Se 
Upanayana,... 
of Bréhman, Kehatriya Vaigya 
Dele a sé 
panidhi, 
Upasmriti, ads ee sis 
Upavdsanam, ... sa ss sa 
Uras, . os ot Si 
Urine, fine for throwing, zit vee 
User by father of things injured by use, vee 
»Usufructuary pledge, right to redeem, —_... ose 
Utensils, see Wife 
Uterine brother, as after mother, 
son of oe 
right of, 
Utkocha, . : a 
U7 tsarga-maytkha, 
Uttama-schasa, ies = 
Utiamarna, ... 3: aes sas 
Uttarapéda, 


Utiavavedi, 


319, 320 


876, 667 
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40n 
410 
151 
115 


88 
88 
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Vachaspati-micra, referred to, ... “ 

Vadha, three degrees of,.. 

Vaicya associated with king as chief magistrate, 
swears by his kine, grain or gold, ... 
whom he may mee) ; 
gotra, of, 

Vaicgvadeva sacrifice, 

Vaijayantt, ... si ss 

Vajyapeya sacrifice, a an 

Vakparushyam, ose ee 

Vdkyagnya, a om Se 

Valour, wealth gained by, 

where gainer by, uses common property, 
wealth ‘acquired by reunited -brother’s, 


4], 1783n, 671 

w- 155 

es 13 

ass bs 38 
oie 291, 292 
437n 

177 

145 

149 


vee 81 
73, 268, 283, 501 
: ais 76 


V&naprastha, 451,546n 
Varga, Vargt,... aii i es 34 
Varna-cankara, wee oe - + 150n 
Varuna, fine devoted to, sigs ae 167 
barren cow offered to, .» 3882 
Varunapraghasa aoe «. 487 
Vasanta, - ~- 637n 
Vasantotsava, .. 270 
Vasishtha, 5, cited, oO: 29, 57, 66 %, 109, 114, 167 
Vasudeva, ..68, 179 
Vatsa, sas 
Vedas, punishment of Cidra for joining in reading, 149 
commencement of study of, a ee . §82n 
soe -- 615 


eed of eerie the, .. 


ted, 
Vehicles, divisibility of, - 
oath b 


Vena, widow authorized to have intarcounses in fine: of 


Vendor, interest recoverable by unpaid, ... 


sale without ownership by, eve 

rescission of sale by we ee 

bound to disclose detucte, aoe ae 
See Harnest. 


« Venerable protector,” widow's, 
Veracity, Brahman swears by, 
Vessels, impartibility of eating and drinking, 


ave 


Vice disqualifies, 

Victory, eweine of, , se 
Vig eee ove 
Vivvajit eer et : one 
Vigvamitra, ... ove 


. 637n, 658, 659 
41, 285, 388, 505 
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ee 142 
eee oe 144 

320 

7 38 

_ 505 


47 
109, 262, 263, 501 


, 29 
, 81, 587 
oon Ad AS 
ges 228 5 


INDEX. 
"9 
Vija, Vit, wx 
Vijnanegvara, 178, cited... 
Vikramaditya, .. 
Village, a: aienens. : oak sta 
defined, gee -— ss 


Vinayaka, ; 
Vintner, may be bound by wife contracting ¢ debte, 
Violence, four kinds of, ... 

See Robbery. 
Vipra, ‘a bes nee aus 
Vir wmitrodaya, ses sg sins ce 
Vishadivyam, ... 
Vishnu, wine coremony pelformed by priest of, . 
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13, 149n 
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Vishnu, 5 , cited, 40, 48, oon 91, ‘98, 1138, 198, 187 
Institutes OL.’ - ae de ee ir é 
Vivdda-chandra of authority at Benares, as 173 
-chintémant, ug sia sia .- J78n 
-raindkara, Su ie ae oe 121, 178n 
-téndava, sae sue jie ‘ 173n. 
-bhangarnava, see 671 
Voluntary evidenee, = se seat bes 85 
Vriddha-Ydjnavalkya, ... ies a oe fe 82 
-Manu, so Sep ss "139, 140 
Vriddhi-eréddha, ue Sag Sei . 5977 
Vrishala, ~ a ss me vee ae 
Vyaghya, ec wee ie sts “ee ee 
Vydhriti incantation, 71 


., 5, cited, 18, 14, i, 21, 34, 52, 74, 76, 78, 99, 114,117, 121, 129, 
131, 145, 154, 153, etc. 


V yavahara-chintémant, .. 
~mddhava, ... 558 
-mayukha, received in the Mahéréshtra, 

competes with Mitdisharé, . - 


ere oo ose 


meaning of, 
-ratnakara, nas re on 
Vyavastha, eco op8 te “ge wes 


Wager, won by skill, ... 
Wages, non-payment of, the aneth title of law, 
cannot be resumed, si 
rules as to, 
Washerman, bound by debt contracted be wife, 
Water, court house should be near, 
ordeal by, 
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Water, confirming gift of — eee te ww = BB 
c impartible, a ese tee 07, 285 
taken by turns, . ae eee ve «+78, 505 
debt cast into, ... - es we “125 
fine for defiling a holy piece of, «. wee «148 
poured on ground to ratify donation, ae » 188 
exclusion from drinking in company, _ ... 261 
libations of, made to three, a vee . . $45, 347 

See Well. 
Water-courses, evidence in litigating, Sat ce 3 a 25 
punishment for stopping, «+. on » 147 
Waterpots, whether partible, sss oe ve -+ 78, 285 
expulsion by kicking down a, ... bis w=: 308 
broken in emancipating a slave, vee - (138 
Way, common, impartible, see ves 77 
Wealth, object of, to defray sacrifices, ve ve ww» = =102 
Weapons, oath by, me see jm. we. 39, 41 
Wearing apparel, rescinding purchase of, ... “e 142, 143 
Well, in another's land, withdrawing water from, ... ue «148 


not distributable, re ve oe = vw. 389 

West, see Accountant. . 

White flowers, ... 648n 

Whole-blood, preference ‘of brother of, 334, 335, 342, 348, 453, 479, 480 
associated brother of half blood inherits with un- 


associated brother of, oes = 886 
nephew adopted should be son of brother of, .. 552 
Widow, alleged right of senior, «+ ve 52n, 316 
her power to adopt, 63, 64, and note, oe 534, 535 
——— —_—_—1n Maithila, 2a ‘ve OF 1 
her succession to wealth of separated sonless husband, 83, 84, 
352, 427 
faithfulness required from, 1084, 432 
her right to immoveables when she has a daughter,... 84 
cannot give, mortgage or sell husband's estate, 84, 85, 

474 ; except for religious purposes, ee 84, 85 
his obsequies or her own maintenance, .... “B21, 475 
though sonless may reach heaven, 2a sins 85 
of united or re-united brother, ... a on 85 
succession of, where several widows, 86 
liability of person marrying, oe debts of deceased 

husband, —... vee 123, 124 
her right of succession, -.. .. 808, 304, 352 


offers funeral repasts to deceased husband... 304, 432, 433 
makes donations and gives alms for deceased husband, 352 


spiritual benefits conferred by, aes vee $15 
maintenance of, as = $17, 321, 475 
her ‘ venerable ‘protector, “ rae . 9820 
husband’ 8 heirs succeed on death of a . «=©§32] 


should give presents to husband's kindred... vee 3822 
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Widow, should not give presents to. her own kindred 
subject to control of husband's relatives, ‘ 

should provide for unmarried aa: lanes 8 marriegs 
expenses, ... - 

share of, 897 ; when she has stridhane 
her right, when puevene not reunited, "ee 


may give a son, ~ ss : 
s0n begotten on, o@e eee eee eon 


Wife, no 0 property im, -- So ner ; 
prosecution for touching another’ S54 sa . 
oath by head of, ... a 
right of, on partition, where several wives, 


meaning of eldest, . oe sas - 
reunited, see es a adi 
present to superseded, sie ee 


incapable of prope rty except i in sunday, 





suecession to anvédheya of,... 

debts inogaed for domestic uses by, ... bs st 
not bou pay husband’s: cae as 23 ae 
no property ina, ... ve ue z3 
maintenance of ima a sya sa ni 
burning corpse of, .. see oe, a, teas sie 
seniority of, ose — ws 


assists in sacrifices, .. 
share of, on distribution by father, 
right of, to chairs, utensils and ornaments, 
en competent to perform religious ceremonies, 
K; disqualified rn to be maintained, 
earnings of, ae 
share of, on partition of husband’s acquisitions... 
cannot be given, - 
her sanction to adoption unnecessary, 
when constructively mother of male issue, 
must not give a son except with husband’s consent, 
her right to inherit, see eee 
Wilson, H. H. . oe 
Wipings, partakers of the, ee a 
Witnesses, order of examining, .-. SS unde 
proof by, when required, 
to an instrument, és 
vile, to a deed, : Se 
twelve kinds of, oe as 
requisite number of, ... 
when both parties oonaent; 


qualifications of, 

incompetent, .. see wer 
separated brothers may ‘be : ree Su 
partners may be, aes oe is 
to boundaries, ... oes st oe 


—— 


146 


732 INDEX. 


| ; Pages. 
Witnesses to disputed partifion, .. =... sas or 361 
See Adultery. Affray. | | 


Waiki: when — from process, an a i 
may appear 7 asa be a id ae 38 
deeds by, voi Peis Sake es tee 80 
possession gives no title to, = ‘ni . 82,33 
incompetent to testify, ... we 8D 

not to give or er sons except with husband's as- 
sent, we = + 68, 534 
governed by same law as  Gldras, "ie si | Gs 
impartible, —... a + 77, 285 
have no property in their carnings, ie . 00 
debts payable by, es aaa 124, 125 
peat ae slaves, ae .. 188 
punishments of, half those of men, oe = 161 
seduction by, tae ss ses we «168 
evacuating efore, wea see ci «we «=» 1.64 
have no right of rimogeniture, ss tet .. 210 
enerally incapable of inheriting, ‘ae ¢ 346, 431 
is dence of,,.. 435 

Wrath, non-liability of sons to ffl father’s promises influenced 
b ve Te Oe 
Wr ine, proof by, when required, oe ae we QS 
seven kinds of, ... ane bes + ny) 
eement of ple sa «». 110 

‘fee Agreement. 
Wynch, his translation of the: ee lees 7 
y. 

Ydchitam, sac oon ace ase moe wee (127 
Yajiiavalkya, coe ve 5 
cited, 11, 18 (Bis), 14, (bis) 15, 20,22, 28, 24, 27, 29, 82, 41, 


42, 49, 51, 52, 54, 55, 56, 79, 80, 82, 91, 98, 99, 106, 
107, 114, 116, 117, 121, 1238, 124, 126, 129, 199, 
132, 133, 137, 138, 14], 142,143, 144, 146, 148, 
150, 151, 152, 154, 159, 16], 163, 164, 165, 


166, 167 

Yama, 5, 15, cited, sas abe ‘is os . = 120 
vant, oe ve 45] 
Yautuka, property acquired by m marriage, -. 1038, 246, 488 
Youu: ae ae ee 78 
-Rshema oes oe re z "8, 389 
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